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Mr. Leahy: Attached to the card is a signed release which 
she signed when she left the hospital September 17, 1938. 
It reads as follows (reading): 

“In leaving the Emergency Hospital against the advice 
of Dr. J. H. Harris I assume all responsibility for the re¬ 
sults that may follow. 

Signed: Mrs. H. A. Austin. 

Witnessed: J. H. Harris. Isabelle M. Kanfoush, R. N.” 


Dr. Thomas J. Dugan, Jr., a witness for the defendants. 

Direct examination. 

By Mr. Leahy: 

I am a physician at the District Training School, where 
I have been since June 15, 1940. I graduated from George 
Washington Medical School in 1936, interned at Emergency 
Hospital, was assistant resident and resident in surgery at 
Garfield Hospital from July 1, 1937 to June 30, 1938. ! As 
assistant resident in surgery primarily my duty was td as¬ 
sist the resident in surgery, helping with operations, j On 
the night the resident was off, or at any time he might be 
absent, the assistant resident is in charge. More responsi¬ 
bility attached to the office of resident, and the resident was 
allowed to operate on more cases under supervision of the 
staff doctors. I was at Garfield Hospital when a Miss Eliz¬ 
abeth Tew was admitted there. I wrote a report that night, 
which will give the date. It was understood at the hospital 
that in case anything unusual happened that a report "Was 
to be made thereof to the superintendent, and on several 
occasions I have been asked to write reports of something 
that happened in the hospital while I was on duty. The 
reports were made to the superintendent. I identify Gov. 
Ex. 488 for identification as the report made by me of what 
happened on the night of February 26, and my signature is 
thereon. Def. Ex. 2 is the hospital chart of Garfield Hos¬ 
pital of Miss Tew, and the accompanying papers are the 
records of Miss Tew’s case. I first saw Miss Tew at the 
hospital sometime between 7:30 and 8:30. She was assigned 
to a room in Ward B and when I first saw her was in com¬ 
pany of a nurse and one or two other persons. Later Dr. 

48—6879 
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Harry Kerr requested me to make an examination of Miss 
Tew.* Dr. Kerr was the senior surgical staff man on duty 
at that time at Garfield. In pursuance of this request I 
examined Miss Tew around 9 o’clock. As a result of my 
examination I concluded that the case was not acute enough 
that it had to be operated that night. I saw Dr. Selders 
at the hospital. I reported the result of my examination 
to Dr. Kerr and Dr. Kerr asked me to tell Dr. Selders that 
he would not he allowed to operate in this case as it was not 
considered an acute emergency. 

Def. Ex. 8 and 9 (being identical) were received in evi¬ 
dence and read to the jury as follows: 

Mr. Leahy: The two papers which have just been identi¬ 
fied are the original and a copy on the letterhead of Gar¬ 
field Memorial Hospital, School of Nurses, Washington, 
D. C., dated February 26, 1938. 

“Dr. Selders: 

“On the advice of H. H. Kerr, the case of Miss Elizabeth 
Tew is not considered an acute surgical emergency. 

T. J. Dugan, Assistant Surgical Resident.” 

Dr. Selders asked me to sign Def. Ex. 8 and 9 because, 
after the examination of Miss Tew by me, Dr. Kerr and I 
concluded that there was no acute emergency sufficient to 
allow a man to operate who did not have surgical privileges 
at Garfield Hospital, and, for that reason, the paper was 
given to him. Dr. Selders only had surgical privileges in 
the case of a surgical emergency. I informed Dr. Selders 
that I was very sorry but that he would not be allowed to 
operate on Miss Tew. I also conveyed this information to 
Miss Tew. When I told Miss Tew of this fact a young lady, 
a young gentleman, Dr. Bolton, and a nurse, Miss March, 
were in the room. 

Q. Give us to the best of your recollection what was said 
by you? 

A. This was after Dr. Selders had been refused permis¬ 
sion to operate. Is that what you mean? 

Q. Yes. When you told Miss Tew about it. 

A. I went to Miss Tew’s room because I felt it was only 
right that the hospital- 

The Court: Just what you said. 
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The Witness: I don’t remember the conversation but as 
far as- 

Mr. Leahy: The substance. 

A. The substance was that since Dr. Selders was not on 
the courtesy staff of Garfield Hospital he would not be 
allowed to operate on Miss Tew, but that we would b$ very 
glad to have any member of the staff of Garfield or, for that 
matter, any member of the courtesy staff of Garfield Hos¬ 
pital, who she would want, or would name, we would have 
that doctor come down and examine her, and she could then 
follow his advice. After that she said, “No,” she wanted 
Dr. Selders. I said, “I am sorry, Dr. Selders cannpt op¬ 
erate on you.” Then she said that she would leave the 
hospital. 

I said, “Well, if you leave Garfield, will you sign this 
hospital release,” which I believe is here. 

She said, “Yes, I will be glad to sign it.” 

Immediately Dr. Selders, or one of the other tw6 wit¬ 
nesses said, “No, you can’t,” because she is under mor¬ 
phine, and then Miss Tew said, “No,” she would not sign it. 
I said, “That is perfectly all right with me. Are you going 
to leave the hospital 1 ?” 

She said, “Yes.” 

Then I said, “You are going to leave against the advice 
of the hospital and I will read this release to you.” 

Q. Have you it here, that release? 

A. It should be on this chart. Well, anyway I read the 
hospital release to her and she still refused to sign it ;j then 
my recollection is that I said, “Well, I am awfully sojtv,” 
and left the room. In other words, no further discussion 
was entered into. Some time after that, oh, it must |have 
been an hour, possibly two hours later, I went to Miss Tew’s 
room by myself and said, “Miss Tew, this is a venf un¬ 
fortunate circumstance; I am sorry it has had to happen 
to you, and I am sorry we are both in this mix-up. j Dr. 
Selders isn’t able to operate in this hospital, and, if I may 
suggest, and if I were in your place, when you go home I 
would go to bed, put an ice pack on my abdomen, take 
nothing by mouth except a few sips of water and stay in 
bed, and call another separate physician who is not mixed 
up, not connected with either Garfield or Group Health, or 
any organization, except a physician of your own choosing.” 
And at that time Miss Tew was very, very pleasant;; she 
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was dressed and on the bed, and it was over two or three 
hours after she had her morphine, but then I told her not 
to leave until she got good and ready to leave; that there 
was no hurry.’’ 

The chart shows that Miss Tew was given a quarter grain 
of morphine at 8:15 p. m. The history, Def. Ex. 10, was 
given to Dr. Kruetzberg and I read this history before I 
made the examination. 

A. “Blood pressure was 120 over 80.” This is February 
26, 1938: 

“Nutrition, good; well developed and well nourished; not 
acutely ill. Head and neck—not remarkable. Chest—reso¬ 
nant throughout. Vesicular breathing—no rales. Heart— 
within normal limits; regular; no murmurs. Abdomen— 
right rectus rigidity tenderness to pressure in entire R. L. 
Q.,” that is right lower quadrant; “No palpable masses; 
Pelvic—not done; Extremities—negative. Sub-acute ap¬ 
pendicitis.” 

That is Dr. Kreutzberg’s examination. 

I had no other history before me when I made the ex¬ 
amination except what I got from Miss Tew. 

In examining Miss Tew I obtained the history that she 
had been ill for about a week with some R. L. Q. pain and 
nausea, temperature around 99.4 degrees. Though there 
was some very slight rigidity, it was certainly not acute 
enough to be operated in the middle of the night and I 
thought the case should wait until the next morning. I 
identify Gov. Ex. 584 as the release slip which I read to 
Miss Tew that evening but which she refused to sign, saying 
she would not sign it and was going to leave the hospital. 
She had at 8:15 p. m. a quarter of a grain of morphine and 
this was at 9:55 p. m., so it was a little over an hour and a 
half since she had it. She was moderatelv groggv at the 
time. I asked Miss Tew to sign the following paper: 

“I hereby acknowledge that Miss Elizabeth Tew is leav¬ 
ing the Garfield Memorial Hospital against the advice of 
the attending physicians, and that I assume all responsi¬ 
bility for the risk in so doing. 


Also present but not signing—Miss O’Connor, Mr. Adams, 
Dr. Selders, Miss Tew.” 
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While I was at Emergency Hospital I knew of doctors not 
on the staff of that hospital, other than Dr. Seldets, who 
were refused the privilege of treating patients and operat¬ 
ing there, and those other doctors were not connected with 
Group Health. I know Dr. Selders, have scrubbed with him, 
that is, have gone through a cleansing process to be sure the 
physician’s hands are clean, and I assisted him in three to 
five or six operations. 

I 

Cross-examination. 

i 

By Mr. Lewin : i 

I was 28 years old at the time of the Tew incident. I 
finished my interncship eight months prior thereto and had 
been a full fledged doctor for eight months. Dr. Kreutz- 
berg, an interne, examined Miss Tew that night as well as 
myself. Dr. Kreutzberg was under me and about th<? same 
age. Dr. Kreutzberg received his degree from Georgetown 
University in 1937, and had been a doctor since 1937. j 

Q. And did anybody else at Garfield make this examina¬ 
tion of Miss Tew except you two gentlemen? 

A. Not that I know of. ! 

Q. When you made the examination of Miss Tew T you had 
heard she was a Group Health patient? j 

A. I believe I had, yes. 

Q. You had heard that Dr. Selders had posted the opera¬ 
tion? 

A. That is correct, yes. I 

Q. You knew that he was down in the room scrubbing for 
the operation? j 

A. Oh, no; of course not. . 

Q. Didn’t you know that ? 

A. No, of course not. Dr. Selders never did scrub that 
night. His hands were just as dirty when I saw T him last 
as they w’ere when he first came in. 

Q. He came in to go dowm to scrub, did he not? 

A. Yes, he came in and was going to scrub. I tried to 
get him. I would have stopped him before, if I had been 
able to get him. If I had reached him I would have jsaid, 
“You haven’t surgical privileges in this hospital, soi you 
can’t operate,” but I couldn’t get him. 

Q. The point is that he had called the hospital, had posted 
the case; had sent the case there, and Miss Tew’ had been 


taken to her room, and this doctor had on his scrubbing suit 
and was ready to go to work. 

A. Yes. 

Q. And then vou stopped him? 

A. Yes, I did.* 

Q. You knew that he was down there ready to scrub at 
the time you made this examination ? 

A. May I sav something further? 

Q. Certainly, but I wish you would answer my question. 

A. This is all fine if we didn’t have anything else to do, 
except sit there and take care of Dr. Selders, but it so hap¬ 
pened that on that particular night it was awfully busy, if 
I may say so, because I was scrubbing with the other case 
posted five minutes before Dr. Selders came, an appendix 
that Dr. Smiler did; I was tied up there. At the same time 
there were one or two catherizations to be done; and I had 
to take care of this other work in addition to trying to get 
hold of Dr. Selders, and when he did get in I was in the 
operating room working on another case. 

Q. But you knew that Dr. Selders was ready to proceed 
with the operation ? 

A. Yes. 

Q. And you knew that she was a Group Health patient? 

A. Yes. 

Q. You also knew that some doctor objected to Dr. Selders 
performing the operation? 

A. What doctor? 

Q. Didn’t you know that a member of the staff there ob¬ 
jected to Dr. Selders’ presence in the hospital? 

A. Oh, Miss Patton, who was assistant superintendent 
of nurses, a fuss budget, came up to me and said, ‘ Dr. 
Dugan, Dr. Edgar Davis is all upset because Dr. Selders is 
going to operate.” 

Q. Who is Dr. Davis? 

A. A surgeon in town. 

Q. A member of the Medical Society? 

A. Yes. 

Q. Was the statement that Miss Patton made to you, was 
that what put you in motion that caused you to examine 
Miss Tew ? 

A. No, indeed. Miss Patton had nothing to do with it. 
She was saving how awful it was, what a terrible thing it 
was that Dr. Selders, who had no courtesy privilege, was 
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going to operate; this and that; it amounted purely to 
nothing, so far as what she said. 

Q. You hadn’t told Dr. Kerr at the time you made this 
first examination? 

A. I think I had talked with Dr. Kerr. Of course, it was 
my right and privilege to examine any patient in the hos¬ 
pital I wanted to, particularly, on surgical service. In 
other words, I could have examined her as soon as she got 
in bed, but if I felt there wasn’t reason to examine thej case 
I didn’t have to. 

Q. The point is you examined her as the result of |Miss 
Patton’s having told you Dr. Davis had said something 
about it, and how he felt. 

A. No, I examined her as the result of my own desire, 
before I talked with Dr. Kerr. 

Q. You just told us this was a very busy night. 

A. Yes. 

Q. Dr. Selders hadn’t asked you to examine his patient? 

A. No. 

Q. Dr. Kerr hadn’t asked you to examine the patient? 

A. No. Here is the reason why- 

Q. Just answer the question. I will give you a chance to 
explain. No one had told you to examine that patient? 

A. That is correct. 

Q. You wouldn’t ordinarily examine that patient oni that 
busv night without somebodv telling vou to do it? 

A. Might I put in something there? 

Q. Yes. 

A. Yes, I would have on that busy night whether anybody 
told me to examine her or not. ! 

Q. Didn’t you examine that patient as the result of what 
Miss Patton had told you Dr. Davis had stated? 

A. No, absolutelv not. Do vou think- 

7 v J 

The Court: Don’t ask questions. Just answer them, j Let 
the lawyers do that. 

The Witness: I am sorry, your Honor. 


By Mr. Lewin: 

Q. Isn’t this a correct statement of what happened?! At 
7:10 a Dr. Smiler had called and posted an acute appendix 
in the ward there? 

A. May I read this? 

Q. About 7:15 Miss LaFevre called and said that Dr. 
Selders had posted a case for 8:30, and did he have surgical 
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privileges. That you then went to Mr. Macatee’s office and 
found him off duty. Now who is Mr. Macatee? 

A. He was the night superintendent of the hospital or, 

I think his title is, probably, treasurer of the hospital. He 
was the business manager who generally was on duty to 
ten-thirty or eleven at night. 

Q. You tried to call Dr. Selders but were unable to reach 
him? 

A. Yes, that is correct. 

Q. And Dr. Davis, that is this Edgar Davis, had heard 
that Dr. Selders had posted a case. Now how did he know 
that? 

A. Through Miss Patton. 

Q. “I called Dr. Eisenman immediately and was told Dr. 
Selders did not have surgical privileges unless it was an 
acute emergency. ’ ’ Who told you that ? 

A. I was told by Mr. Eisenman. 

Q. You called Mr. Eisenman and he told you Dr. Selders 
didn’t have surgical privileges unless it was an acute 
emergency, “a ruptured appendix”? 

A. Yes. 

Q. Didn’t you say before the grand jury that “Unless 
the appendix is ruptured or very warm”? 

A. It is essentiallv the same. 

Q. Yes? 

A. It would have to be an awfully acute condition. 

Q. And Dr. Selders, then, would not be permitted to oper¬ 
ate in that hospital unless it was an acute emergency, in 
which case he would be entitled to do so; isn’t that true? 

A. I think probably anybody could get privileges if some¬ 
body was going to die. 

• •••••• 

Q. Now, then, Miss Patton came up to you, and she was 
the assistant superintendent of nurses, was she not? 

A. That is correct. 

Q. And she told you that Dr. Edgar Davis had been in 
to see her and that Dr. Davis had said that if Dr. Selders 
was to operate he would have to take his patients else¬ 
where ? 

A. That was second-hand, though, from her. 

Q. You believed it, though, coming from her, did you not? 
A. It didn’t make any difference to me one way or the 
other what she said. 
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Q. Why did you put it in this report then? 

A. I tried to put in everything that happened that night 
so that if anything came up in the future I would have a 
record of what transpired. 

Q. It was after those talks with Mr. Eisenman and Miss 
Patton that vou decided to examine Miss Tew? 

A. I decided to examine her, yes. 

Q. Wasn’t it the result of Eisenman and Miss Patton’s 
conversation with you, the latter having related what Dr. 
Davis said? 

A. May I ask a question? It is purely this: If I palled 
up Dr. Kerr what was I to tell him about the patient? In 
other words, when I called him it would be relative to! Miss 
Tew and, as a result, I had to at least be able to tell him 
something; whether she was white or colored; wa^ she 
tender? In other words, something about the case. That 
is the onlv reason I examined her. 

Q. The first thing you told Dr. Kerr about was the G. 
H. A. connection and that Dr. Selders wanted to operate; 
isn’t that true? 

A. No, I don’t think so, as far as I remember. It was 
all wrapped up in the same thing. I didn’t have td say 
G. H. A. to Dr. Kerr because he knew Dr. Selders by name. 

Q. Dr. Kerr knew about Dr. Selders in Group Healfh? 

A. I suppose he did, because he was on the surgical! staff 
that refused him the privileges. 

Q. And when you called Dr. Kerr, you called attention 
to the fact that here was a G. H. A. patient, did you not? 

A. Not that I know of. 

Q. Didn’t you say on your memorandum that youj told 
him about the circumstances of the patient? 

A. Circumstances of the patient coming in, having a 
more or less tender abdomen. I didn’t mention G. IJ. A. 
It wasn’t necessarv for me to mention it to Dr. Kerr that 
she was a Group Health case. He knew; after all, he \pas a 
staff man. 

Q. Why was it necessary to call Dr. Kerr? 

A. Because Dr. Selders, like a lot of other men, didn’t 
have surgical privileges at Garfield. 

Q. Therefore you called Dr. Kerr to see whether o^' not 
an exception might be made in his case? 

A. That is it. 

Q. And didn’t tell him it was Dr. Selders with a G. H. A. 
case? 
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A. No, I didn’t. 

Q. Didn’t you say you called to see whether an exception 
might be made? 

A. I don’t think I said “an exception.” I called to ex¬ 
plain the situation to him and to tell him that Dr. Selders 
wanted to operate. 

Q. Do you call Dr. Kerr every time you make an exami¬ 
nation of a patient? 

A. I would if there was any question in my mind about it. 

Q. And you called Dr. Kerr on that occasion because 
there was a question in vour mind? 

A. Yes. 

Q. And you must have told him that it was Dr. Selders 
who wanted to operate and that the patient was a G. H. A. 
case, didn’t you ? 

A. I mav have mentioned it. 

Q. Aren’t you sure that you did mention it? You just 
told us that the reason you called Dr. Kerr was because you 
had a question in your mind; the question was whether Dr. 
Selders could operate. 

A. Yes. 

Q. Now do you mean to say that you didn’t explain those 
circumstances to Dr. Kerr? 

A. I may have; not that I remember. 

Q. What did Dr. Kerr tell you? He told you to call Dr. 
Eisenman, did he not? 

A. X don’t know whether he did or not. 

I think Dr. Kerr called Dr. Eisenman. Dr. Eisenman 
immediately called me back and told me that under the 
circumstances, having no surgical privileges, Dr. Selders 
could not operate. I told Dr. Kerr that it was a case that 
Dr. Selders had. I didn’t want to decide what an acute 
surgical emergency was and passed it to Ixerr to let him 
stick his neck out as to what was an acute surgical emer¬ 
gency. 

Q. I ask whether the statement on the Kreutzberg his¬ 
tory; the statement of her illness that you obtained from 
the patient herself; the tenderness that you found in the 
R. Ij. Q. region; the temperature of 99.4 degrees, and the 
white blood count of 14,400 did not fit in very well with a 
diagnosis of an acute appendicitis? 

A. I didn’t think it was acute, sufficiently so to be oper¬ 
ated that night. 
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Q. And Dr. Selders did think so ? 

A. Yes. i 

Q. So it was your judgment against his? 

A. Dr. Selders made a statement that any time you can 
diagnose an appendix it should be operated immedia;tely. 
I didn’t entirely agree with his statement. 

Q. And you weren’t so sure of your diagnosis, and s you 
called Dr. Kerr? 

A. May I say something first? Relative to my duties as 
resident at the hospital- 

Q. Well, if you would like to. 

A. (Continuing) I would like to. Supposing a patient 
came into the hospital; separate and distinct, a ward case 
that couldn’t pay a thing. The interne in the emergency 
room would examine the girl. I would examine her. If I 
thought it was an acute case I would pick up the phone* call 
the staff man on service, Dr. Kerr, and he would either; say 
“Go ahead and operate the case” or “I will come down” 
or “We will leave it until tomorrow.” 

Q. Is that the usual procedure when a patient comes there 
with her own physician, who has diagnosed the case as 
acute and is ready to operate? j 

A. It is not the usual thing, no. 

7 | 

Q. It is a very unusual procedure to go over the diagnosis 
made by a patient’s own doctor, is it not? 

A. I won’t say that, because I recall two specific c^ses 
in which it was a good thing that the interne did it. 

Q. Were these cases like this? When Dr. Selders had 
already diagnosed the case as acute, and when all these 
symptoms were present as have been described? 

A. Well, it is not a run of the mill; I would not have 
called Dr. Kerr if the man had surgical privileges. He 
could have taken the hospital, so far as I was concerned. 

Miss Tew had morphine at 8:15 p. m. and I examined her 
shortly after 9:00 p. m. She was still groggy and would 
remain groggy for four or five hours. 


Dr. Harvey F. Kreuzburg, a witness for the Defendants. 

i 

Direct examination. 

By Mr. Leahy: 

My office is at 7852 Sixteenth Street, Washington, d] C. 
I have been practicing medicine not quite two years.! I 
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graduated from Georgetown in 1937, served my interneship 
in Garfield from 1937 to 1939. I recall the occasion when 
Miss Elizabeth Tew came to Garfield Hospital. I was on 
duty as interne on surgery. I saw her around 8 or 9 o’clock 
and made an examination of her. At that time I took a 
history from her. She had been having discomfort in her 
pelvis, moderate pain in her right lower quadrant, and some 
backache. She told me she had been examined by a Dr. 
Selders who told her that he thought something was wrong 
with her appendix and that her uterus was misplaced, 
retroverted, and that surgery was indicated, and that at 
the time such surgery was performed he would remove 
the appendix and suspend the uterus or any other pelvic 
pathology that needed correcting. Following the receipt 
of her historv I made an examination of her and concluded 
that she might possibly have a sub-acute appendicitis, but 
not an acute one, and I couldn’t express an opinion about 
the pelvic pathology because I had not done a bimanual 
examination. There was no condition at that time that 
indicated an immediate operation. When I examined Miss 
Tew no morphine had been administered to her. I didn’t 
see her leave the hospital. I didn’t have any conversation 
about the case with Dr. Selders that evening. 

Cross-examination. 

By Mr. Lewin: 

Q. Dr. Kreuzburg, you mean to tell this jury that Miss 
Tew told you all this business about the inverted uterus 
and that Dr. Selders would take out her appendix casually 
when he happened to operate on her for the other trouble? 

A. That’s what he did tell her; that’s what she told me, 
anyway. I took her history and asked the patient those 
questions. 

Q. Look at vour historv and see if—did vou write the 
historv down as vou took it from her? 

A. I don’t remember as I—I took the history and went 
outside and wrote it down. 

Q. Is it your custom to write up a history of the patient 
as she gives it to vou? 

A. Well, yes. 

Q. Is that right? Did you write in your history that this 
lady was there for this inverted uterus situation? 

A. No. 
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Q. And that this- 

A. I just wrote down her symptoms. 

Q. Did you? 

A. Past history. 

Q. All right. Let us see your history. * * * Yoq told 
us some things which Miss Tew told you and which you said 
you put into her history. 

A. No; I don’t believe so. She told them to me. X did 
not necessarily put them into the history. I put her symp¬ 
toms and her physical examination into the history, j 

The history written by the witness was read to the jury, 
as follows: 

“Chief complaint: Pain in R. L. Q. Present illhess: 
Attack began just week ago. The pain at onset was ip the 
R. L. Q. and has remained so. She has had several episodes 
of nausea and vomiting the day following the onset but 
has had none since. No previous attacks. Past history: 
No serious illnesses. No operations. Respiration negative. 
Cardiovascular negative. Genito-urinary-severe dysmenor¬ 
rhea. Nothing unusual about the last period.” 

After the physical examination, my diagnosis was ‘isub¬ 
acute appendicitis.” I didn’t diagnose any feminine com¬ 
plaint because I didn’t do a pelvic examination, as I was 

not allowed to. i 

i 

Redirect examination: 

i 

On an acute appendicitis or sub-acute appendicitis a 
median line incision is not made, the common incision for 
appendicitis would be the McBurncv incision if you are cer¬ 
tain the patient has nothing but appendicitis. If a pelvic 
pathology is suspected an incision is made in the mid-line, 
that is the center of the abdomen. You cannot use a Mc- 
Burnev incision to do pelvic surgery, although with a pelvic 
incision you can remove the appendix. 

| 

Recross-examination: j 

| 

The mid-line incision is proper surgical technique if i the 
surgeon wishes to remove an acute appendix and also sus¬ 
pects that there may be other conditions in the pelvic cavity. 


i 

i 
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Dr. Robert M. Bolton, a witness for the defendants. 

Direct examination. 

By Mr. Leahy: 

I am a practicing physician in Washington. I graduated 
from George Washington Medical School in 1931 and had an 
interneship at Garfield Hospital from 1931 to 1932. I recol¬ 
lect Gov. Ex. 584 as papers concerning the case of Miss 
Elizabeth Tew at Garfield. I would have been the anesthetist 
in the case. I saw Miss Tew that evening at the time Dr. 
Dugan and I went up with the release statement for her to 
sign. I went into Miss Tew’s room on that occasion. She 
was in bed, a man and woman and Dr. Selders were in the 
room. Dr. Dugan asked Miss Tew to sign the release. She 
was first willing to sign the statement and then her two 
friends and Dr. Selders urged her not to sign it, giving as a 
reason that she had had morphine and wasn’t in her right 
mind. When Miss Tew told Dr. Dugan she wouldn’t sign 
it he said “Allright,” and Dr. Dugan and I left the room. 

Cross-examination. 

By Mr. Lewin: 

Under ordinary circumstances Miss Tew should have been 
able to sign the release, in my opinion. You could give 
enough morphine to a patient so she would not be in condi¬ 
tion to sign a release and I would not advise a patient sign¬ 
ing a release if she were groggy from morphine. 

Redirect examination: 

The patient had one quarter of a grain of morphine and 
that is not enough morphine to make a person groggy under 
ordinary circumstances, and I didn’t think Miss Tew was 
groggy. She was told by Dr. Dugan that she might remain 
in the hospital if she wished, as long as she desired. 

Recross-examination: 

I didn’t examine the patient, didn’t know how much pain 
she was suffering, and I had no reason to quarrel with Dr. 
Dugan’s statement that he considered her in a groggy con¬ 
dition. 
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Mrs. Margaret Jones, a witness for the defendants. 

I 

Direct examination. 

i 

By Mr. Leahy: 

I am a Registered Nurse employed at Emergency Hospi¬ 
tal, where I have been working since November, 19$4. I 
identify Def. Ex. 3 as the record of Sara Abbott, a patient 
brought into Emergency Hospital on January 26, 1938. I 
personally remember the case, and when Miss Abbotjt was 
brought into the emergency room I took the record on lier. I 
was informed by the patient of her name and address and 
that she had been struck by an automobile an hour previ¬ 
ously, and complained of an injury to her leg. Dr. Phillip 
Smith was the doctor in the emergency room that took care 
of Miss Abbott. He ordered a pillow splint put on the in¬ 
jured leg because of the possibility of a fracture of the small 
bone, and an ice cap to the leg to take care of the swelling 
and relieve pain, and I put them on. Medication fo? the 
relief of pain was also ordered but was refused bv the 
patient. I helped give her first aid in the emergency lioom, 
then the patient was admitted to the hospital proper, to a 
semi-private room. 

In this case the ambulance received a call from the All- 
States Hotel and at 11 minutes past 10, 15 minutes l^ter, 
Miss Abbott was brought into the emergency room. | The 
injury to the patient was diagnosed by Dr. Smith as hema¬ 
toma of the left leg, with a possible fracture of the left fibula, 
a small bone in the lower leg, for which treatment an ice 
cap to the left leg was provided, a pillow splint was applied, 
codine refused. A pillow splint is a pillow put around the 
leg and tied securely with bandages to immobilize the part. 
The patient was admitted to the service of Dr. William 
Marbury, a member of the staff of Emergency. Dr. Otis 
Snyder took her history, and he is now in the Army, j 

Cross-examination. 

By Mr. Lewin: 

Dr. Phillip Smith vras an interne who directed me to’ad¬ 
minister first aid to the patient, which I did. After leading 
the emergency room the further treatment prescribed for 
her was as follows: “Remove the pillow splints; elevate 
leg; apply continuous cold compresses. Regular dibt.” 


I 
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The next morning the patient was seen by Dr. Marburv, who 
ordered an X ray. 


Dr. Saul Holtzman, a witness for the defendants. 

Direct examination. 

By Mr. Leahy: 

I am a practicing physician in Washington. I graduated 
from George Washington University in 1937, interned at 
Garfield Hospital from June, 1937, to June, 1938. I identify 
Def. Ex. 1 as the official record of Garfield Hospital of the 
patient Miss Sara Abbott, admitted January 27, 1938. I 
saw Miss Abbott in the hospital and examined her per¬ 
sonally. She had been X rayed before I saw her. The X ray 
showed there was no evidence of fracture to the bones of the 
upper two-thirds of the right leg. I attended her while at 
Garfield. The nurses kept a record of the patient while she 
was in a ward. From my examination of the patient I say 
she was comfortable, not acutely ill, and was able to give a 
coherent detail of her admission to the hospital. There was 
no evidence of any fracture. There was some tenderness 
over the outer portion of the right leg, but no symptoms of 
any fracture whatsoever, so far as the physical examination 
went. The rest of her examination was essentially nega¬ 
tive. By “negative” is meant no abnormal finding. The 
history I obtained from the patient was as follows: She 
was struck by an automobile while crossing the street, fall¬ 
ing to the ground, didn’t lose consciousness, was helped to 
her feet; complained of pain in her right leg and was taken 
to Emergency Hospital. 

Cross-examination. 

By Mr. Lewin: 

The patient remained in Garfield for three weeks. She 
was under the care of a hospital physician all the time, and 
was in bed most of the time. 

Def. Ex. 1 was received in evidence and read from to the 
jury, as follows: 

“Miss Sara Abbott, residence All States Hotel. She had 
a mark made by the nurse Miss Kemble of 98.4. Ice cap 
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i 

I 


to right leg. Enema. Sodium luminal. Foot made com¬ 
fortable by cotton pad. Medication given; slight pajin in 
leg. Dozing at intervals; sleeping. | 

Friday”—the next day—“refuses medication for, dis¬ 
comfort. Quiet. Apparently sleeping. Quiet. A tairly 
good night. 

Next day: Good results. Apparently sleeping. Sleep¬ 
ing. Quiet. 

Next day: Fairly good day. 

Saturday: Bath given. Evening care. Summary:; Ap¬ 
petite fair, good day. 

Sunday:” Same treatment down through “Apparently 
sleeping, appetite good. 

Monday: Quiet. Sleeping. Good day. 

Tuesday: Sleeping, slept well; patient’s condition seems 
good this morning. Appetite good. Reading. Appetite 
good. Comfortable”. These entries are made at different 
times of the day. “Eight o’clock; resting quietly. Num¬ 
mary: Appetite good; good day. j 

Tuesday:” the same. “Sleeping, sleeping, slept well. 
Comfortable; good day; slept good. ! 

Wednesday: Appetite good. Quiet.” 

j 

And then the final entries: 

“Quiet and hot water bottle to leg and knee. Sleeping. 

Summary on third day of February: Good day. Sleep¬ 
ing, a good night. 

Friday: Sleeping; a good night. Patient’s condition 
seems good this a. m. Reddened area on leg decreasing. 
Seems softer. Reading; quiet; no complaint.” Summary 
of the dav was: “Good dav. 

Saturday: Sleeping, again, again, comfortable; appetite 
good; comfortable.” Apparently sleeping continuously 
through the next day, in same manner. “Summary: Ap¬ 
petite good, sleeping; quiet; resting quietly, sleeping, good 
day. Sleeping, appetite very good. Patient has two blisters 
on leg, apparently from heating pad; patient is up in 
chair.” 

I 

I 

Mr. Lewin: When was that? 

Mr. Leahy: That is February 8,1938. j 

“Cradle placed on bed and light bulbs inside. Patient cdm- 
fortable in bed. Appetite good. Reading. Quiet. Appe- 

49—6879 • ! 
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tite good. Transferred to another bed. Apparently com¬ 
fortable/ ’ She is resting quietly at 8 o’clock. “Ten 
o’clock: Asleep. Patient’s condition seems good. Appe¬ 
tite good. Comfortable. Reading. Comfortable” after 
reading. “Comfortable at 8 o’clock. Quiet at 10 o’clock. 
10:45 unable to sleep due to heat from cradle but refused 
amatol. Good day. ’ ’ 

Same way Thursday, the 10th. 

“Appetite good. Quiet. Comfortable. Resting. Read¬ 
ing. A good day. 

Friday. Appetite very good. Reading. Comfortable. 
Saturday, the 12th: Appetite good. Quiet. Sleeping. 
Summary: Appetite good. Sleeping. 

Sunday, the 13th: “same entries. “Appetite good; pa¬ 
tient up in chair; good day. 

14th: Summary: Comfortable; apparently sleeping well. 
Sleeping. Good day. 

16th: Comfortable, sleeping: Summary: Appetite good; 
patient walking around room. Good day, and night. 

17th: Patient up in chair; reading; appetite very good. 
17th: Discharged.” 


Dr. William D. Marbury, a witness for the defendants. 

Direct examination. 

By Mr. Leahy: 

I am a practicing physician in Washington and have been 
since before the last war. I graduated from the University 
of Virginia in 1909, interned first at New England Memorial 
Hospital at Baltimore, was a resident for two years at 
Providence, and then went overseas. During the war I was 
in the British service for two years as an American officer 
loaned to the British Army. I specialize in surgery. I am 
on the regular staff at Emergency and have been since 
1922, and have the surgical service for four months out of 
the year. Unattached patients, those patients without a 
private doctor, are given treatment by the regular staff 
gratuitously except in compensation or liability cases. I 
identify Def. Ex. 3 as the official record of Emergency Hos¬ 
pital of Miss Sara Abbott. They show the treatment ren¬ 
dered to that patient. The emergency card shows the pa- 
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tient was gone over generally by one of the internes, who 
ordered a pillow splint and some codine, which the patient 
refused, and she was sent to a semi-private ward. The 


patient was admitted at 11:30 p. m.; the pillow splint was 


removed and an ice cap or compress applied. 


The 'usual 


things were done: A specimen was taken; she was [given 


codine grain one and aspirin grains ten, and then some 
luminal, and an X-ray was ordered. At 2 p. m. thej next 


day she was transferred to Garfield Hospital. 

The only thing you could do in a case like that would be 
to give rest, excluding the possibility of a fracturej, and 
make the patient comfortable. If the fibula had been bfoken 
it would not have been necessary to set it unless the large 
bone was also broken. Everything that should have! been 


done for the patient was done for her while at Emergency 
and she signed a release slip on January 27, 1938j and 


left the hospital against the advice of the physicians 


i 

i 


Cross-examination. 


By Mr. Lewin: 

I was not called and did not see the patient until 10 
o’clock the morning after her admission when I was making 
my rounds. With the exception of the surgical interne the 
patient had not seen a surgeon from the time she! was 
admitted until I made my rounds the following morping. 

Q. It says she had a fairly good night. That is the!way 
the doctors talk, not the way the patient feels. Now, lit is 
usual in a case of this character for the patient to suffer 
from shock and distressed state of mind, is it not? 

' i 

A. I think you have to separate those. 

Q. Will you, then: Isn’t it usual to suffer from both, 
Doctor? ! 

A. From the appearances and the history of this cajse I 
wouldn’t say, if that leg was put at rest, there would be a 
great deal of suffering. | 

Q. This patient was a fairly elderly lady? 

A. She was 65 (examining document). j 

Q. She had been knocked down on the street, brought to 
your hospital in an ambulance, and she was suffering some¬ 
what, and she wasn’t sleeping very well that night, asithe 
history shows; and she remained in Garfield Hospital tliree 
weeks after that time, receiving daily treatment, as her 
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history shows. Would you say that the chances are she 
was suffering from a great deal of mental distress on the 
night of her admission to the Emergency? 

A. I wouldn’t say necessarily. It w^ould depend some¬ 
what—you hitch it up with staying three weeks at Garfield, 
but apparently she didn’t get much hospital treatment 
there. 

Q. You say that from hearing the history read this morn¬ 
ing? 

A. Yes, and knowing of the case. 

Q. Now, if a patient like that brought into a hospital late 
at night asked for her own surgeon, do you think that would 
be normal? 

A. Yes. 

Q. And wouldn’t the fact that she could have her own 
surgeon be conducive to giving her a most restful time in 
the hospital and to a more rapid recovery? 

A. I can’t answer that; it would with some people. Some 
people do not know their surgeons; they know their medical 
advisers much better; they do not know who their sur¬ 
geons will be. 

Q. This lady didn’t know how good you were, Doctor; 
didn’t know anything about you? 

A. She never did know anything about me. 

Q. You had never known her before? 

A. No. 

Q. But suppose she asked for another doctor, one that 
she did know about and had confidence in. Don’t you think 
that if she had been able to procure that doctor, such a 
doctor, she would have been relieved mentally and she would 
have been much more comfortable? Don’t you think so? 

A. I think she could have had any physician on the cour¬ 
tesy staff of the hospital. 

Q. But suppose she asked for one not on the courtesy 
staff, one she knew. Don’t you think that might have helped 
her case? 

A. Your guess is as good as mine; I don’t know. 

Redirect examination: 

Q. Was that patient what you call an emergency case 
from a medical standpoint? 

A. Well, that depends on how you look at an emergency 
case. She was hit by an automobile, and until you find out 
something about that you have to consider that as emer- 
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gency. As it turned out you certainly wouldn’t call hers a 
very grave emergency. 

Q. And was there anything unusual about her in (Jailing 
for a doctor who was not on the staff and being told he 
could not practice in that hospital? 

A. No, sir. 

Q. How long have you known of that rule to be in effect ? 

A. I couldn’t tell you; it has been some years, ft has 
been, I reckon, ten years, or thereabouts. Well, I say that, 
but actually that was true in Baltimore, that was in 1910; 
I thought at one time I would stay in Baltimore and practice 
there, and I made some connections toward getting ojn the 
courtesy staff of one of the hospitals, and I couldn’t do any¬ 
thing until I could. That was 20 years ago. j 

Q. And that is true, so far as you know, throughout the 
United States? | 

A. There are exceptions in the smaller towns: they have 
what they call “open hospitals”, where anybody can come in 
and do anything. 

Q. But in the municipal centers or larger hospitals do 
thev have courtesy staffs? 

A. I think almost universally, and only those on one of 
the staffs may practice in such hospitals. I 

Recross-examination. j 

Q. Isn’t it usual to make exceptions in urgent cases? 

A. I couldn’t tell you that because they have a lot of 
emergency hospitals, and in a good many hospitals so many 
are emergency cases; I think that is taken care of by the 
staff. 

Q. This wasn’t the kind of a case that would have called 
for any extraordinary skill to treat it? j 

A. No, I don’t think so. j 

Q. The presumption would be, would it not, that it could 
have been satisfactorily treated by any graduate surgeon ? 

A. This particular case would have been all right if it 
hadn’t been treated at all. 

Q. It really would not have been subjecting her to any 
great risk to permit her to have any doctor she desijred, 
would it? ; 

A. Not a bit. 

Q. And wouldn’t have hurt the hospital if the doctor she 
wanted had been allowed to come in and prescribe medicine 
for her? | 

i 

! 

i 

! 

i 




774 


A. ‘ ‘ Hurt * ’: How do you mean ? 

Q. Would it have hurt it in any way, the hospital to have 
permitted another doctor not on the staff to come in ? 

A. I think that is covered by a rule. I do not think it 
is a matter of having a doctor come in that is forbidden, 
but it is taking the patient as a patient and treating her. 
To do that you have to be on the courtesy staff. 

Q. Suppose her doctor had been permitted to come there 
and prescribe for her the ice bags and to buoy her up a 
little bit, that wouldn’t have hurt the hospital, would it? 

The Court: That is going into psychology rather than 
medicine, isn’t it? 

Mr. Lewin: Yes, but as to the effect on the patient I 
thought the doctor might be able to answer. 

The Court: I don’t think this gentleman is holding him¬ 
self out as a psychologist. 

Bv Mr. Lewin: 

V 

Q. Of course you are a member of the District Medical 
Society and the American Medical Association? 

A. Yes. 

Q. And the Washington Academy of Surgerv? 

A. Yes. 

Q. I think you are president of it? 

A. Yes. 


Dr. Frederick John Carpenter, a witness for the defend¬ 
ants. 


Direct examination. 

Bv Mr. Leahv 

V V 

I am a physician attached to the Reformatory at Lorton, 
Virginia. I graduated from McGill University and interned 
at Emergencv from 1936 to 1938. I was on dutv when Miss 
Sara Abbott was brought into the hospital. I saw her 
after she was assigned to a room, observed the treatment 
given her, saw her before she was transferred to Garfield 
when I made the rounds with Dr. Marbury. An X-ray 
was suggested but she left the hospital before it could be 
arranged. From a review of the treatment given the pa¬ 
tient I state it was all proper treatment and that, in my 
opinion, everything that could possibly be done was done 
for her. 
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Dr. William Dick Cutter, Defendant, a witness for the 
defendants. 

! 

Direct examination. 

By Mr. Leahy. j 

I 

I reside in Chicago; am secretary of the Council on Medi¬ 
cal Education and Hospitals of the A M A and have been 
for nine years. I am a graduate doctor; graduated from 
Yale in 1899 and from Johns Hopkins in 1905; interned at 
the French Hospital in New York City, 1905-1906; engaged 
in private practice at Bisbee, Arizona, from 1906 to 1910, 
taught medicine at the University of Georgia, 1911 to 1919, 
was secretary to the Board of Medical Examiners in New 
York State, 1919-1923, Dean of the Medical School of New 
York Post-Graduate School of Medicine, 1923-1928, ] and 
Dean of the Medical School, University of Southern Cali¬ 
fornia, 192S-1931. 

The Council on Medical Education and Hospitals of the 
A M A was formed in 1904 by resolution of the House of 
Delegates and reports directly to them. The function of 
the Council is to examine and study medical schools land 
hospitals in order to determine what are proper standards 
of performance in the field of medical education and hospi¬ 
tal education, and having formulated reasonable standards 
of performance with respect to medical education these are 
submitted to the House of Delegates for ratification, and 
then when the standard is set up we again examine these in¬ 
stitutions to see whether they fully conform to the standard. 
If so, their names are published on our list. These exami¬ 
nations are made only upon the request of the institution 
who wishes to be included in our list. 

The House of Delegates of the A M A is chosen in the fol¬ 
lowing manner: Each state medical society chooses a cer¬ 
tain number of delegates in proportion to the number! of 
members, just exactly as members of the House of Congress 
are selected on the basis of population, and those delegates 
meet once a year, and they comprise the legislative force of 
the A M A. Each state has a state society and the District 
of Columbia also has a society. 

The chairman of the Council is Dr. Ray Lyman Wilbur, 
President of Stanford University, and the other members 
are all practicing physicians. The principal work of the 
Council is the visitation of all schools and hospitals request- 
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ing examination to help them qualify for inclusion in the 
list which we publish. Sixty-four four-year medical schools 
in the United States are now on the approved list. Of the 
6,000 hospitals on the A M A register 1,000 have asked for 
the Association’s approval for their educational training 
of internes and residents. Those hospitals training in¬ 
ternes and residents are carried on a separate list. When 
these hospitals request approval they are examined and 
an analysis is made of each hospital for the purpose of 
bringing it up to standard to insure proper supervision of 
training of internes and residents. There are 700 hospitals 
approved for interne training and some 300 or 400 more 
approved for the training of residents in specialties. An 
interne is a man who has just completed his undergraduate 
course, who goes into a hospital to gain experience. After 
he has served his internship of a year, year and a half, or 
two years, if he desires further training he is classified as a 
resident, and residents are usually assigned to specific de¬ 
partments such as medicine, orthopedics, obstetrics, and 
so on. 

There were 19 hospitals in the District of Columbia as of 
1937, 12 were approved for interne training; two—Colum¬ 
bia and Episcopal—were approved for training of resi¬ 
dents; these two hospitals are not approved for interne 
training as they are special hospitals providing special serv¬ 
ices. On receiving a request for approval a printed form 
calling for information is sent the hospital, along with an 
application for approval. When these papers are returned 
completed, a card is made out and one of the doctors on the 
A M A hospital staff visits that hospital, checks the infor¬ 
mation furnished, makes an investigation, and then pre¬ 
pares a report concerning the hospital. A copy of the re¬ 
port is sent to the hospital for comments or correction. 
At the next meeting of the Council the report with recom¬ 
mendations is submitted to the Council and the Council acts 
to give or withhold approval. The Council maintains a staff 
of investigators to examine hospitals and medical schools. 
A different investigation is needed in a medical school, as 
that is a very complicated situation and covers four-year 
periods, whereas the program in a hospital covers only a 
vear. 

The standards formulated by the Council are known as 
“Essentials,” and the hospitals are examined to see 
whether they can conform to these essentials and can give 
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proper education to internes. When the Council was created 
in 1904 there were a great many poor medical schools with 
no supervision over them. The Council was formed to Exer¬ 
cise some degree of supervision, get the facts and make the 
facts known. The same situation prevailed concerning hos¬ 
pitals, and the object was to secure the facts concerning the 
hospitals and their standards, for the purpose of letting 
prospective internes know the situation. The Council bnly 
collects data and information, and publishes the samej for 
educational purposes. As secretary, I direct investigations 
of medical schools and hospitals. The Council publishes the 
factual data obtained in the Educational Number of : the 
A M A Journal; a little reprint known as “The Essentials 
of Medical Schools” is also published, which constitutes the 
basis on which medical schools are judged, as to whether 
they should be included in this list or not. The information 
is published and made available also in what is known as 
the Hospital Number of the Journal and in “Standards 
Applicable to the Registration of Hospitals.” In addition 
there appears in the annual Hospital issue of the Journal 
a register of hospitals. In the District of Columbia, besides 
the private hospitals, the Naval Hospital, Walter Reed 
Hospital, Gallinger Hospital, and Veterans Hospital—(gov¬ 
ernment institutions—have applied for approval of the 
A M A. 

Def. Ex. 11 is the “Essentials of a Registered Hospital” 
prepared by the Council on Medical Education and Hospi¬ 
tals of the A M A. Def. Ex. 12 is “Essentials of a Hospi¬ 
tal Approved for Training Interns.” Def. Ex. 13 is the 
“Essentials of Approved Residencies and Fellowship.” 

(Def. Exs. 11,12, and 13 were received in evidence.) j 

I recall the Mundt. resolution which was passed in 1934. 
Following the passage of the Mundt resolution the Council 
on Medical Education and Hospitals took it under advise¬ 
ment. The Council meets three or four times a year, at fhe 
meeting of the A M A, at the Congress on Medical Educa¬ 
tion in Chicago and sometimes in New York, Washington 
or Denver, or some other convenient place. Early in the 
historv of the Council it was felt desirable to give more in- 
formation to the public and the profession concerning prob¬ 
lems of medical education, and so a meeting was held in 
Chicago to which all persons interested were invited. jAt 
the meeting or series of meetings, papers are read on vairi- 


i 
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ous problems on medical education -with discussions. Be¬ 
cause the question of medical education is so closely related 
to the question of licensure, the various state licensing 
boards are invited to participate with us in the Congress. 
The official title of this meeting is “The Congress on Medi¬ 
cal Education and Licensure.” The Congress is an ap¬ 
proved educational program of the Council. 

In October, 1934, the Council voted to send copies of the 
Mundt resolution to all hospitals approved for interne 
training so they might know what the sentiment was of the 
House of Delegates. Immediately following the meeting in 
October, 1934, the Council instructed me to send a copy of 
this resolution to all of the interne hospitals, which I did. 
Def. Ex. 14 is one of the letters which I sent pursuant 
to this action of the Council. About 700 hospitals were cir¬ 
culated and were advised of the Mundt resolution and no 
attempt was made by the Council to send letters similar to 
Def. Ex. 14 to any other hospitals than ones which had been 
approved for interne training. 

Def. Ex. 14 was received in evidence and read to the jury, 
as follows: 


“American Medical Association 
535 North Dearborn St. 

Chicago 

Members: 

Hay Lyman Wilbur, M. D., Chairman, Stanford Univ. 
Reginald Fitz, M. D., Boston. 

Merritt W. Ireland, M. D., Washington. 

Charles E. Huiniston, M. D., Chicago. 

Frederic A. Washburn, M. D., Boston. 

J. H. Mussler, M. D., New Orleans. 

Fred Moore, M. D., Des Moines. 

Staff: 

H. G. Weiskotten, M. D. 

Homer F. Sanger. 

Carl M. Peterson, M. D. 

Oswald N. Anderson, M. D. 

Fritjof H. Arestad, M. D. 


December 31, 1934. 
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1. Your attention is called to the fact that in recent years 

applicants who have been unsuccessful in gaining admission 
to American Medical Schools have migrated in large num¬ 
bers to Europe. At the present time those who have grad¬ 
uated are returning to the United States and seeking ap¬ 
pointments as interns. The “Essentials in a Hospital Ap¬ 
proved for Interns”, ratified by the House of Delegates of 
the American Medical Association, require that interns be 
selected from among the graduates of schools approved by 
this Council. Since the Council has never inspected or 
classified schools outside of the United States and Canada, 
it is evident that European schools do not fall within! this 
category. j 

Furthermore, for economic reasons, there is just npw a 
shortage of internships and some of the graduates of Class 
A schools have been unable to find positions. In order that 
our own students may not be deprived of an opportunity 
to complete their educations by serving their fifth yearjs as 
interns, it is necessary that hospitals approved by this 
Council limit their choice of interns to graduates of recog¬ 
nized American schools whenever such are available. 

l 

However, should suitable graduates of Class A schools 
be unobtainable, the standing of a hospital will not be 
jeopardized by the appointment of a graduate of a European 
university provided the hospital assumes full responsibility 
for determining the identity of the candidate, the authen¬ 
ticity of his credentials, and that his professional qualifica¬ 
tions are not less than those of the graduates of our own 
schools. It is recommended that, in order to protect them¬ 
selves, such candidates be required to have passed the licens¬ 
ing examination in one of our states or Parts I and II of 
the National Board of Medical Examiners. 

i 

2. In hospitals approved for the training of interns,'the 
professional standing of the members of the staff is a njiat- 
ter of importance. For your information I submit a reso¬ 
lution dealing with this subject adopted at Cleveland last 
June: 

Resolved, That it is the opinion of the House of Delegates 
of the American Medical Association that physicians on the 
staffs of hospitals approved for intern training by the Coun¬ 
cil on Medical Education and Hospitals be limited to mem¬ 
bers in good standing of their local countv medical societies 
and that the House of Delegates requests the Council on 

! 

i 

j 
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Medical Education and Hospitals to take this under advise¬ 
ment. 

Sincerely yours, William D. Cutter.” 

The last paragraph of Def. Ex. 14, beginning with the 
word 11 Resolved, ’ ’ is the Mundt Resolution. The Essentials 
referred to in the letter is Def. Ex. 12. The reason for the 
shortage of internships as mentioned in Def. Ex. 14, was 
that during the years of the depression, 1934 for example, 
a great many men who had served an internship were re¬ 
luctant to go into practice and asked the hospitals if they 
could not stay on for a second year, which many of them 
did, staying maybe two or three years. That meant that 
there was not a normal number of vacancies to take care of 
the graduates of medical schools and they found it very 
difficult to secure internships. In order that these grad¬ 
uates might not be prevented from getting the opportunity 
to complete their education through the selection of grad¬ 
uates of foreign schools for internships, we sent this notice 
to the hospitals telling them that graduates of our own 
schools should be appointed wherever suitable candidates 
w^ere available and graduates of foreign schools should not 
be appointed unless they had found that suitable candi¬ 
dates in our own schools were not obtainable. 

In 1909 the classifications of medical schools were divided 
into three groups; Class A were considered acceptable; 
Class B not acceptable but which might become so; and 
Class C were hopeless and could not qualify. A, B, and C 
classifications were continued until 1928 and at that time all 
schools placed in Class B had closed, merged with other 
schools or raised their standards to those of Class A. The 
number of Class C were very small, and as they were very 
bad schools the Council decided there was no use in giving 
further publicity to bad schools, and discontinued the classi¬ 
fication as Class C. Class A is now synonymous with “Ap¬ 
proved School.” 

Following December 31, 1934, when we had occasion to 
inspect a hospital to determine its qualification, and would 
send them a report, it was routine practice to refer to the 
Mundt resolution, so the hospital might have it as a matter 
of information. There came a time in 1937 when five hos¬ 
pitals in the District of Columbia were examined by the 
Council. Nearly all the Washington hospitals had been 
examined at some time and some had been on the approved 
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list for a long time. Practice in examining hospitals from 
the time the application is received is variable because it 
depends on the demands which are made upon us for in¬ 
spection. Re-examination of hospitals from time to time 
has to be fitted in with the itineraries planned by our in¬ 
spectors in order to cover requests constantly received, so 
if we are called to St. Louis to visit several hospitals, we 
would make inspection of two or three others so we would 
not have to return to St. Louis right away. The occasion 
which induced the investigations and examinations of the 
five Washington hospitals in 1937 was a letter dated Feb¬ 
ruary 3, 1937, received by me from one of the profesisors 
of the faculty of Georgetown University, Dr. Cahill, stating 
he wanted to secure the Council’s approval for two re¬ 
sidencies, one at Georgetown and one at Providence. Def. 
Ex. 16 is Dr. Cahill’s letter. 

Def. Ex. 16 was received in evidence and read to the 
jury, as follows: 

“Dr. James A. Cahill, Jr., 

2607 Conn. Avenue, N. W., j 

Washington, D. C. 

Feb. 3, 1937. 

Dr. Ray Lyman Wilbur, Chmn., Council on Medical Educa¬ 
tion and Hospitals, American Medical Association, Chi¬ 
cago, Illinois. i 

I 

Dear Dr. Wilbur : 

As Director of the Department of Surgery at the George¬ 
town University School of Medicine, I am writing to make 
a formal application regarding the Residency in Surgery 
for two hospitals which are affiliated with the Georgetown 

Universitv School of Medicine. I 

* 

The Surgical Department utilizes four hospitals, two of 
them, namely Emergency and Gallinger are on the approved 
list for a Residency in Surgery. However, I am most de¬ 
sirous of having the approval of the American Medical As¬ 
sociation for the resident position in surgery at both the 
Georgetown University Hospital and Providence Hospital. 
At each of these hospitals, a resident surgeon is on duty and 
his appointment is for one year. However, we are antici¬ 
pating prolonging this term to a two years one. At George- 
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town the resident is under the direct supervision of the 
Staff and therefore receives adequate instruction. This is 
also true at Providence Hospital. There is also a large 
amount of clinical work which has increased considerably 
during the past few years. Would you be kind enough to 
place this before the Committee? If any further informa¬ 
tion is desired, I will be glad to furnish it upon your re¬ 
quest. 

Very respectfully, James Cahill, Jr., Director of De¬ 
partment of Surgery, Georgetown University 
School of Medicine.” 

Dr. Cahill’s letter was replied to by Dr. Peterson, one of 
our inspectors particularly charged with work in connec¬ 
tion with interne hospitals. 

It was marked Def. Ex. 16A and read to the jury as 
follows: 

“Feb. 10, 1937. 

“Dr. James A. Cahill, Jr., Director of Department of Sur¬ 
gery, Georgetown University School of Medicine, Wash¬ 
ington, D. C. 

Dear Dr. Cahill : 

Your recent letter to Dr. Ray Lyman Wilbur has been 
referred to me for reply. 

Approval of residencies by the Council is based on regular 
application, convenient forms for which are enclosed. Since 
two institutions are involved, it will be necessary to submit 
application for each and it will be much preferred if you 
submit the information yourself as responsible for the type 
of training which these residents will receive. 

Ordinarily, upon receipt of satisfactory information, a 
visit is arranged by a member of the Council’s staff in 
order that all details of the teaching program may be dis¬ 
cussed. 

The duplicate copies also enclosed are meant for the files 
of the hospitals under consideration. 

Very truly yours,” 

A reply to Dr. Peterson’s letter was received from Dr. 
Cahill, Def. Ex. 15. 

Def. Ex. 15 was received in evidence and read to the 
jury, as follows: 





“James A. Cahill, Jr. 


i 
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March 18, 19?7. 

Dr. Carl M. Peterson, Council on Medical Education! and 

Hospitals, American Medical Association, Chicago,! Illi¬ 
nois. ! 

Dear Dr. Peterson : | 

As you suggested, I am forwarding the applications for 
approval of the Surgical Residency for both the George¬ 
town University Hospital and Providence Hospital of Wash¬ 
ington, D. C. 

I will be only too glad to meet a member of the Council 
Staff to discuss any details which they may request.! 

Appreciating their consideration, I am 

Very sincerely yours, James A. Cahill, Jr., Director 
of the Department of Surgery, Georgetown tJni- 
versitv School of Medicine.” 

\ 

Enclosed with Def. Ex. 15 was the application blank from 
Georgetown University Hospital, read from to the jury, 
as follows: 

i 

“Bed capacity, 210; Residencies requested, Surgery, s (l) 
and the next information is as to what time of the year; ap¬ 
pointments are made. “On or about February for duty 
effective by July 1 of each year. Length of residency, 1 
year but may extend to 2; Salary, $35 per month.” The 
applicant “must be a graduate of a Class A Medical School 
and have served at least one year internship on a general 
rotary service.” It is stated that the Georgetown Uni¬ 
versity Hospital Staff is composed of members connected 
with the Surgical Department of the School of Medicine. 
“The Staff is amply qualified for instructing the resident, 
and in fact the resident surgeon is required to teach hnd 
serve as an instructor to various surgical groups assigned 
to the hospital.” The names of the members of the staff 
were: “Dr. James A. Cahill, Jr., Professor of Surgery and 
Chief of Department of Surgery, Georgetown University 
School of Medicine. Dr. Fred R. Sanderson, Associate 
Professor of Surgery—Dr. Howard F. Strine—Dr. Robert 
E. Moran—Dr. Leon Martel—Dr. Frederick Fishback—Dr. 
Ralph M. LeComte—Dr. Waitman F. Zinn of Baltimore, 
Maryland.” j 

i 

i 
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Enclosed with Def. Ex. 15 was the application blank from 
Providence Hospital, read from to the jury, as follows: 

“Bed capacity,” 241; and the application for residency 

shows “Beds, 160—Occupancy, 95% It states about the 

same information as the other; that the appointment will 

be made “on or about January for dutv effective July 1 

* * •> 

of each year.” He gets $25 per month. Qualifications: 
“Must be graduate of Class A Medical School and must have 
served at least one year internship on a general rotary 
service.” And “The Surgical Department at Providence 
Hospital is composed of four chiefs, and four associate 
surgeons. There is also a group of assistants in surgery 
who serve in the Out-Patient Department.” The names of 
the staff are: Dr. Charles S. White, Professor of Surgery, 
George Washington University, Washington, D. C.; Dr. 
James A. Cahill, Jr., Professor of Surgery, Georgetown 
University, Washington, D. C.; Dr. Paul S. Putzki, As¬ 
sociate Professor of Surgery, George Washington Uni¬ 
versity, Washington, D. C.; and Dr. Fred. R. Sanderson, 
Georgetown University, "Washington, D. C.” 

When the applications were received the notation was 
made on a card of the institution and its location and what 
approval it asked for, cards being available to the hospital 
inspectors so they may plan a trip to reach a number of 
groups of hospitals close together. They are taken up in 
the order of the application or the urgency of the applica¬ 
tion. Internships and residencies are made from July 1st. 
The Council makes an effort to reach the hospital as soon as 
possible but appointments are usually a while in advance. 
Though an appointment is stated to be made in February 
the work of the inspectors was already laid out a couple of 
months in advance so that when the application first came 
in the inspectors would hardly get to them for a couple of 
months, as we have a large waiting list. Dr. Peterson was 
selected to make the examination of the Washington hospi¬ 
tals and came to Washington on the 11th of June, 1937. At 
that time we felt George Washington Hospital, the Sani¬ 
tarium in Takoma and the Columbia Hospital were due for 
an inspection, as the Sanitarium had been examined in 1933 
or 1934 and George Washington had last been seen in 1930. 
Columbia had never been regularly inspected. It had been 
approved for a residency in gynecology. The Sanitarium 
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and George Washington had been approved for interne 
training. I did not give any instructions to Dr. Peterson as 
to the number of hospitals that should be examined in 
Washington, when he made his trip to visit Georgetown and 
Providence and left that to his judgment and discretion. 
Dr. Peterson came to the Council about 1929. I received 
Gov. Ex. 295. At the time I received Dr. Cahill’s request 
for an examination of Providence and Georgetown Hospitals 
I had not heard of Group Health and did not know there w r as 
such an organization in formation at the time. I had hever 
read anything of or seen any writing about or heard dis¬ 
cussions about Group Health. Major General Ireland’s 
letter (Gov. Ex. 295) bears our date stamp of March 27, 
1937. I know General Ireland and at the time he di^l not 
hold any position in the AMA but prior thereto he had been 
a member of the Council on Education for nearly 20 years. 
I don’t recognize the handwriting on Gov. Ex. 295 |but I 
instructed a copy to be sent to Dr. Leland and Dr. Wood¬ 
ward. The purpose of sending a copy to Dr. Leland was 
that he “was responsible for the conduct of a bureau which 
studied those matters, and I thought he might be interested 
in finding out something about it.” I sent a copy to Dr. 
Woodward because “he had lived in Washington mdst of 
his life, and I thought he would be interested in knowing 
what was going on.” On receipt of Gov. Ex. 295 I had it 
filed and had no further use for it. The name of Giroup 
Health was not mentioned in the letter. There was some 
reference to IIOLC. I had no further communication from 
General Ireland or from anyone else following the receipt 
of Gov. Ex. 295 about Group Health. I had nothing further 
to do with the Ireland letter and had not seen it since I filed 
it until it was produced at this trial. 

When Dr. Peterson was instructed to come to Washington 
to examine Georgetown and Providence Hospitals and such 
others in his discretion that had to be examined I had not 
heard of Group Health, did not know anything about it, had 
not read anything about it. I did not request Dr. Peterson 
to do anything with Group Health. I gave Dr.'Peterson no 
special instructions in coming to Washington. This particu¬ 
lar trip and the examinations were absolutely routine, ydth 
nothing at all to differentiate the trip for the Washington 


hospitals from the examination of hospitals made in any 
other city in the country. Dr. Peterson at that time wa^ en¬ 


gaged solely in the examination of hospitals. 


I was 
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sponsible for all of the work of the Council but my particular 
activity was in the field of medical schools. After Dr. Peter¬ 
son was told to go to Washington I did nothing at all per¬ 
sonally with reference to the examination of Washington 
hospitals. The reports of Dr. Peterson’s examinations of 
the Washington hospitals came to my desk. I recall seeing 
them and looked at the summaries, but I don’t think I 
searched the entire reports. The Council took action on 
the recommendation made by me to the Council based on 
those reports. The Council had access to the reports. Fol¬ 
lowing the results of the examination of the Washington 
hospitals, there was no difference whatsoever in the pro¬ 
cedure followed by the Council with respect to those exami¬ 
nations, than would have been followed with regard to a 
report on any other hospital in the United States. The 
Mundt Resolution was not attached to the report sent to the 
hospitals but was referred to in the letter of transmittal. A 
copy of the report on each hospital was sent to it and along 
with the report went “the reference to the Mundt Resolu¬ 
tion.” The custom is that “Whenever we made an examina¬ 
tion of a hospital and sent them a report of our findings, we 
sent also a letter calling attention to the high spots in the 
inspector’s report and at the close of the letter we again 
cited the Mundt resolution.” 

Q. What was the result, if you know of any action on 
the part of the hospitals with reference to the Mundt Reso¬ 
lution? 

A. Well, it would be difficult to remember, but I believe 
one of the hospitals adopted a rule that no one should be 
appointed to their staff who was not a member of a recog¬ 
nized medical society, and that if there were anv members 
already on the staff they would be given a year in which 
to become members. 

Q. I show you what purports to be a collection of cor¬ 
respondence, Dr. Cutter, I am calling your attention to this 
and ask if you can identify that correspondence in any way? 

A. This is the correspondence we have had with the five 
hospitals visited by Dr. Peterson, after the visit had been 
completed and the report of the visit was submitted to them. 

The Mundt Resolution was brought to the attention of the 
hospital only as shown on the correspondence and through 
the circular letter which was sent out in 1934 (Def. Ex. 14). 

On August 27, 1937, in a letter to George Washington 
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Hospital, after quoting the Mundt Resolution I btated, 
“Analysis of the staff is included in the report. What pos¬ 
sibility, if any, exists for the observance of this recom¬ 
mendation at George Washington Hospital .’’ Columbia 
was asked, “Analysis of the staff is included in the report. 
What possibility, if any, exists for the observance of this 
principle in your hospital?” It was stated to Providence 
Hospital, “According to our analysis there are six members 
of your staff who are not affiliated with any of the con¬ 
stituent societies of the AMA” after I had drawn atten¬ 
tion to the Mundt Resolution. On August 7, 1937, George¬ 
town Hospital was asked, “Analysis of the staff is included 
in the report. What possibility, if any, exists for the ob¬ 
servance of this regulation?” * * * Other than what 

was contained in those letters to the hospitals nothing was 
sent to any one of them in connection with the Mundt Reso¬ 
lution. The language of the letters referred to has nb con¬ 
nection whatever to Group Health. At the time the letters 
were written to the hospitals I had not heard of (jrroup 
Health, did not know anything of it, had not read anything 
about it and had not been told anything about it. | The 
purpose and intent of the questions asked in connection 
with the Mundt Resolution was to follow the recommenda¬ 
tions of the House of Delegates made in 1934. 

Q. What has been the policy of the AMA through'your 
Council on medical schools and hospitals with respect to 
the Mundt resolution, throughout the country? 

A. The action taken by the Council was to recommend 
that the resolution be sent to the hospitals for the purposes 
of learning what their reaction to it would be. 

The AMA has never stricken a hospital off an approved 
list because it did not put in force the Mundt Resolution 
and has never withdrawn approval because of the failure 
of any hospital to adhere to the resolution. As a matter 
of fact there are very few hospitals on the approved list 
of the AMA which have exclusively members in such 
societies on their staffs and the great majority have not 
observed the Mundt Resolution. The AMA maintains a list 
of every doctor in the United States with reference to his 
qualifications and knows whether the hospitals have pur¬ 
sued the recommendation in the Mundt Resolution. 

Anything I said or wrote concerning the Mundt Resolu¬ 
tion to any hospital in the city of Washington had no ;con- 

i 

I 

i 
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nection with Group Health. In my instructions to and my 
talks with Dr. Peterson, after he made examinations of the 
Washington hospitals, we did not talk about Group Health. 
At no time following the examination of the Washington 
hospitals did I do anything toward the restraint of Group 
Health or in preventing Group Health staff members from 
becoming members of the staff of the various Washington 
hospitals. The only thing I know that the Washington 
hospitals did about the Mundt Resolution is that “George¬ 
town took some action with reference to their membership,” 
and I do not know how long the matter of staff membership 
was considered by Georgetown. The first time I heard of 
GHA was when I read an article about it in the Journal 
in October. It has been referred to as the Woodward article. 
After learning of Group Health I did not do anything to 
put pressure on a single hospital with reference to the 
Mundt Resolution. 

The only defendants I know are Dr. Woodward, Dr. 
Christie, Dr. Fishbein, Dr. Groover, Dr. Leland, Dr. West 
and Dr. Yater. I don’t know anybody in the Harris County 
Medical Society or in the Washington Academy of Surgery. 
I never attended a meeting of the District Medical Societv. 
The first time I ever heard anvthing of the records and 
meetings of the District Medical Society was when I heard 
them read in court at this trial. The various bureaus of 
the AMA are quite separate. Most of them are admin¬ 
istered by a director responsible to the Board of Trustees. 
The Council reports directly to the House of Delegates. 
The Council has three doctors who carrv on work of in- 
spection, one man not a physician, who assists in the man¬ 
agement of the department and 15 stenographers and is 
pretty busy most of the time and I have to sign every 
day 25 to 50 letters, sometimes more. 

I never met with Dr. West and Dr. Leland and Dr. Fish¬ 
bein to discuss Group Health or what the AMA might do 
with Group Health. The AMA did not do anything con¬ 
cerning Group Health through the Council. I do not know 
of its having done anything other than the publication of 
the article in October, 1937. 

The Trinity Hospital in Little Rock, Arkansas, is a 
hospital operated by a group of doctors, who sell not only 
hospital care but medical care. I wrote Gov. Ex. 248 to 
Trinity Hospital, as “we were maintaining our Register 
of Hospitals and information had come to us that doctors 
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who constituted the staff of this hospital had all resigned 
from the Medical Society, rather than face charges of mis¬ 
conduct, and we felt that if there was any question; about 
the character of the work they were doing, we would like 
to investigate it and have some sort of an opinion whether 
the ground was sufficient to remove them from the Reg¬ 
ister.” 

The hospital was on the yearly register and when I’wrote 

the hospital, I was trying to get additional evidence, as 

information had been received from the countv societv in 

* * 

Little Rock, and it was in order to get some affirmation or 
lack of affirmation, if possible, that I wrote to Dr. Scar¬ 
borough. It was on the receipt of a document datecj Sep¬ 
tember 3, 1935, Dcf. Ex. 17, that I wrote Gov. Ex. 248. 

Def. Ex. 17 was received in evidence and read to th<jj jury 
as follows: i 


“Memorandum Re Trinity Hospital, Little Rock, Ark. 

Dr. M. D. Ogden of Trinity Hospital, Little Rock, was in 
the office to talk about the hospital in reference to its regis¬ 
tration. He said it was true that all of the members if the 
staff of Trinity Hospital resigned from the Pulaski County 
Medical Society a few years ago when the Medical Society 
was preparing to try them for participation in their! plan 
of flat rate practice. He says that they later tried to appeal 
their case to the Council of the Arkansas Medical Associa¬ 
tion and the Judicial Council of the American Medical 
Association with the result that their appeal could npt be 
heard because thev were no longer members. He also! said 
that they employed someone to travel around and introduce 
their plan and sell it, both to groups such as banks! and 
other concerns and also to individuals, and insisted! this 
could not in any sense come under the head of soliciting. 

Dated September 3,1936. 


P. S. Dr. Ogden did not appear to have very specific in¬ 
formation about the principles of medical ethics and was 
apparently not well informed on the proceedings of the 
House of Delegates. It was his impression that the dele¬ 
gates were told what to think. He was supplied the lacking 


information with regard to these matters. 





H. F. S. is Mr. Sanger in my office who looks after general 
office management and keeps up the registration. The year 
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1936 on Def. Ex. 17 is in error. The year 1935 is correct. 

The following excerpt from Gov. Ex. 248, a letter from Dr. 
Cutter to Dr. Scarborough, dated Sept. 9,1935, was read to 
the jury: 

“In order that we may have reliable information on this 
point, will you be good enough to explain just what is the 
form of service in which you are engaged? Could you send 
me samples of your announcements and agreements? Do 
you employ solicitors to procure clients?” 

On September 16,1935, Trinity Hospital replied, Gov. Ex. 
249, to Gov. Ex. 248. I did not have anything whatever to 
do in my official capacity or otherwise with the resignation 
of the doctors of Trinity Hospitals from the Pulaski County 
Medical Society, and prior to the receipt of this informa¬ 
tion, I; did not know* that these doctors had resigned from 
the Societv. I did not have anvthing to do with the at- 
tempted appeal by these doctors to the Judicial Council of 
the AM A and had nothing to do with the Judicial Council 
in connection with the appeal. My understanding of this 
jurisdiction of the AMA over the action of a county or 
state society is “that- if any member of the county society 
takes exception to an action of a county society he may 
appeal to the State Medical Society, and that State Medical 
Societv mav confirm or overrule the decision of the local 

V — 

medical society; and if he is dissatisfied with the decision 
of the state body, he may then appeal to the Judicial Coun¬ 
cil of the AMA for a final determination of the question.” 
When I wrote on September 9, I did not have knowledge 
that these doctors had appealed to the Judicial Council. I 
didn’t know exactlv to what Dr. Scarborough referred in 
the second paragraph of his letter. I had some idea that 
there had been a controversy, but I did not know what the 
controversy was or what it was about. I afterwards learned 
that it was about this appeal he had taken from the County 
Society to the State Society and from the State Society to 
the Judicial Council. Dr. Scarborough wrote that the atti¬ 
tude of the AMA “has been so arbitrary, unreasonable and 
unfair that we feel disinclined to discuss the matter fur¬ 
ther.” On September 23, 1935, I wrote Dr. Scarborough 
another letter, Gov. Ex. 256, stating ‘ ‘ Thank you for your let¬ 
ter of September 16. One of the duties assigned to this Coun¬ 
cil on Medical Education and Hospitals is to make a regis¬ 
ter of hospitals accepted by the American Medical Asso- 
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ciation. I am pleased to send under separate cover! a copy 
of the register with our compliments. I need not tell you 
the benefits that come to a hospital through recognition in 
the register and the favorable publicity it is given, since 
the register is published in every issue of the American 
Medical Association Directory and in the special Hospital 
Number of the Journal of the American Medical Associa¬ 
tion.” Most everybody that is interested in the hospitals 
uses our directors as its source of information; and if a 
hospital is listed there they can find out something about 
it and if it is not listed, it is difficult to find it out without 
personal correspondence. I also sent a copy of the “Essen¬ 
tials of a Registered Hospital” and a copy of the Prin¬ 
ciples of Medical Ethics of the AMA. I did not receive a 
reply to my letter supplying me with the explanation I 
sought. 

Q. (Reading further from Gov. Ex. 256): 

| 

“Our object in writing to you was to extend to y^u the 
privilege of speaking for the hospital and particularly sup¬ 
plying information on those points against which' some 
objections have been made and which practice, if thpv do 
exist and if persisted in, would jeopardize the registration 
of the hospital.” 

Did you ever receive a reply to that letter? 

A. No, sir. 

Q. How long did you wait for a reply? 

A. Well, the register was published the following mlonth. 

Q. Have you any reply from Dr. Scarborough supplying 
you with any explanation? 

A. No, sir. 

Q. When was it, then, that that hospital no longer ap¬ 
peared upon the register? 

A. In March of 1936. 

i 

The Directory appeared in June of 1936 and following its 
appearance I had further correspondence with Trinity Hos¬ 
pital. On August 11, I received a letter (Gov. Ex. i252) 
from Caroline P. Snvder, asking whv it was that the name 
of the hospital did not appear in the Medical Directoi-y. I 
replied, Gov. Ex. 253, to Miss Snyder’s letter, stating: 

“As stated before, it is my impression that the difficulty 
is between the physicians who practice in your hospital !and 
organized medicine, particularly the County Medical !So- 
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ciety. It is my understanding that the members of the 
staff of Trinity Hospital resigned from the Pulaski County 
Medical Society, later appealing to the Council of the Arkan¬ 
sas Medical Society and to the Judicial Council of the 
American Medical Association. It is my understanding also 
that both of these appeals were denied on the ground that 
the men had already resigned, and therefore, not being 
members, the Council referred to would not be in position 
to hear an appeal from them. In this situation it appears 
to me that the first step should be taken by the physicians 
referred to. 

Regarding other hospitals, including railroad hospitals, 
the situation is somewhat different, and while it is being 
dealt with as judiciously as possible, I do not know that a 
solution of their case would materially affect the situation 
in which Trinity Hospital finds itself.” 

The fact that Trinity Hospital was engaged in contract 
practice was not the reason, but it was to determine whether 
or not these men had violated the rules of the Medical So¬ 
ciety, with reference to the house-to-house solicitation of 
patients and canvassing for business and other things which 
had been reported in the memorandum which we had. The 
AMA has never taken any attitude with reference to con¬ 
tract practice per se, nor has the Council with reference to 
any hospital that conducts contract practice and there is 
no policy in force or was in force in 1935 which would cause 
removal from the register of any hospital engaged in con¬ 
tract practice, or with reference to a physician engaged in 
contract practice. I have engaged in contract practice and 
maintained my membership in the AMA. 

I wrote Gov. Ex. 232 to the Mt. Sinai Hospital in Mil¬ 
waukee. At the time I wrote the letter it had come to mv 
attention that certain physicians had been expelled from 
the Medical Society of Milwaukee through participation in 
the Milwaukee Medical Center and continued as members 
of the attending staff of Mt. Sinai Hospital. In Gov. Ex. 
232 I called attention to the Mundt Resolution and asked 
“What possibility, if any, exists for observance of the 
principle laid down in this resolution?” 

I received from the hospital Gov. Ex. 233 in reply, in 
which the hospital stated in regard to the controversy be¬ 
tween the Milwaukee County Medical Society and the Mil- 
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waukee Medical Center, Mt. Sinai lias been forced, because 
of fear of itself being involved in legal complication, to 
take the stand that until the matter is adjudicated it is 
deemed advisable to take no drastic action. I acknowledged 
receipt of Gov. Ex. 233 (Gov. Ex. 247). 

I wrote the hospital again on October 24, 1936, Gov. i Ex. 
244, stating, “We have been informed that the Council of 
the Wisconsin State Medical Society has upheld the action 
of the Milwaukee County Medical Society in expelling cer¬ 
tain physicians for unethical behavior. How does this 
action affect Mt. Sinai Hospital? Are all members of;the 
staff in good standing with the Milwaukee County Medical 
Society or eligible for membership in that society?” j 

I did not have personal knowledge or engage in any Way 
in the proceedings by either the Milwaukee County or ; the 
Wisconsin State Medical Societies. 

Gov. Ex. 245, dated October 30, 1936, is a reply to Gov. 
Ex. 244, in which the hospital advised, “The situation at 
Mt. Sinai Hospital is still in status quo.” I then wrote 
Gov. Ex. 234 on November 27, 1936, stating, “We have how 
received word from all hospitals in Milwaukee concerning 
the status of the expelled doctors,” that the matter will be 
reviewed by the Council in February and asked if any 
changes occurred at Mt. Sinai we would be glad to be l^ept 
advised. The Council, while the matter was in adjudication, 
did not take action. 

Then I received Gov. Ex. 216, dated October 22, 1937, 
stating in substance that Dr. Thompson had heard nothing, 
requesting information, and stating, “We have withheld 
decision in regard to physicians of the Milwaukee Medical 
Center pending action by the AMA.” On November 3,1937, 
I wrote to Dr. Thompson (Gov. Ex. 217) stating that “The 
matters about which you inquire are still under discussion 
by the Judicial Council of the AMA,” and I would advise 
him when a decision was reached. On April 6, 1938, Dr. 
Thompson wrote me (Gov. Ex. 206) inquiring whether or 
not there was any change in the situation “concerning com¬ 
pulsory county medical society membership on approved 
voluntary hospital staffs.” I think Dr. Thompson, wllen 
he used the words “compulsory county medical society 
membership” was awaiting the decision from the Judicial 
Council. I do not know what the rule of the Milwaukee 
County Medical Society was with reference to membership 

i 

i 

i 
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on staffs of hospitals of Milwaukee County and I was not 
concerned in any way about it. 

On April 13, 1938, I wrote Gov. Ex. 207 stating, “We 
have recently been informed that the Judicial Council of 
the AMA has sustained the action of the Milwaukee County 
Medical Society in the matter of certain physicians recently 
expelled from society membership. Accordingly, we shall 
be anxious to know what action Mt. Sinai Hospital is 
taking.” Mt. Sinai was a hospital approved for interne 
training. On April 15, 1938, Dr. Thompson replied (Gov. 
Ex. 208) stating that he noted a reference “to the resolu¬ 
tion of the House of Delegates pertaining to staff appoint¬ 
ments in hospitals approved for interne training” men¬ 
tioned in my letter of July 17, 1936. He quoted the Mundt 
Resolution, stating he noted it was referred to the Council 
on Medical Education and Hospitals, and “we are wonder¬ 
ing whether or not the Council on Medical Education and 
Hospitals has taken any definite stand regarding this mat¬ 
ter.” The Council has never taken any other stand than 
that I have already described concerning the Mundt Reso¬ 
lution. Dr. Arestad of my staff replied with Gov. Ex. 211 
to Gov. Ex. 208, and that letter “truly expresses the atti¬ 
tude of the Council on Medical Schools and Hospitals” and 
states: 

“May I say, first of all, that the American Medical Asso¬ 
ciation does not have, nor does it assume, legal authority 
over any hospital, and consequently does not presume to 
dictate how hospitals should conduct their affairs. If, how¬ 
ever, a hospital desires the endorsement of the Council it 
should be willing to comply with the principles which the 
American Medical Association considers necessary. One 
of the basic requirements is that the medical staff should be 
composed of regular physicians properly qualified as to 
training, licensure, and ethical standards. When a hospital, 
therefore, employs physicians expelled from County Med¬ 
ical Society membership on the basis of unethical conduct, 
it is obvious that the hospital’s standing is involved not 
only from the point of view of interne training, but also as 
regards basic registration. We are anxious, therefore, to be 
notified of any action taken by your Executive Board.” 

On July 14, 1938, I wrote Gov. Ex. 205, as no reply was 
received to Gov. Ex. 211, stating: 
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“In view of the fact that we have received no reply to 
our letter of May 5 and no notification of any action taken 
with respect to employment of physicians expelled from 
the County Medical Society, we wish to inform you that we 
are recommending to the Council that Mt. Sinai Hospital 
be removed from the approved interne list and also from 
the register of the American Medical Association.” 

i 

Following a telephone conversation with Dr. Thompson, 
I wrote him on July 20, Gov. Ex. 212, stating: 

“With reference to your recent telephone inquiry, we 
wish to state that in our opinion the action taken by the 
County Medical Society in expelling physicians for un¬ 
ethical practice constitutes a censure of other doctors par¬ 
ticipating in the same enterprise.” 

Dr. Thompson replied on July 21, 1938, Gov. Ex. $13, 
stating: 

“This will inform you that on recommendation of jthe 
Executive Committee of the Staff of Mt. Sinai Hospital ^nd 
ratification by the Board of Directors of the Mt. Sinai Hos¬ 
pital, Doctors A. L. Curtin and H. F. Walters were removed 
from the active staff of Mt. Sinai Hospital and courtesy 
privileges were withdrawn from these two men in accord 
with your letter dated July 20th and the telephone conver¬ 
sation had with you on Friday, July 15, 1938.” 

The last, letter received in the matter, dated July 21, 
was received by the Council, July 22, 1938, and is Gov. Ex. 
214: 

“To supplement our letter of July 21 and to conform 
with vour letter of July 20 we wish to inform vou that Dr. 
G. H. Oberembt has been removed from the courtesy staff 
of Mt. Sinai Hospital and courtesy privileges withdraw!).” 

i 

The other hospitals in Milwaukee dropped the expelled 
doctors from their staffs and I knew this because we jre- 
eeived from each hospital a list of their staff by way I of 
information sent us for maintenance of our register, ajnd 
in looking over the list found that the names of these ipen 
no longer appeared. Those names were not dropped from 
the staffs in the hospitals in Milwaukee in pursuance of 
anything which my Council had done. So far as my infor¬ 
mation is concerned, it was the voluntary act of the hospitals 
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themselves in Milwaukee; Mt. Sinai was the only hospital 
in Milwaukee which retained the five expelled doctors on 
its staff. 

I had no personal knowledge concerning the charges upon 
which the doctors had been disciplined in their medical so¬ 
ciety and that had nothing whatsoever to do with the Judi¬ 
cial Council or with the Mundt Resolution. I have no au¬ 
thority alone to act with reference to registrations on the 
hospital register, and that authority lies with the Coun¬ 
cil, and, before any action could be taken with reference to 
Mt. Sinai Hospital, the Council would have to adopt a reso¬ 
lution. The Mundt Resolution was not drawn to the atten¬ 
tion of the other hospitals in Washington, D. C., which were 
not examined in 1937. Sometime prior to December 1,1936, 
there had been an examination of the General Hospital of 
Rochester, New York. On December 1,1936, the usual thing 
occurred and a letter was written the Rochester Hospital, 
Gov. Ex. 246, expressing “the attitude of the Council to¬ 
ward the Mundt Resolution,” stating, “We wrote you on 
September 8 calling your attention to a recent resolution 
passed by the House of Delegates of the AM A.” (Then 
follows the text of the Mundt Resolution.) “We are 
anxious to learn from approved hospitals as to whether they 
are in general agreement with the principle laid down in 
the Resolution and would be pleased to have your com¬ 
ments in the matter.” 

In reply Dr. Parnall of Rochester wrote (Gov. Ex. 254) 
on December 17,1936, stating, referring to the Mundt Reso¬ 
lution, that lie was in a quandary as to what to say as he 
personally felt members of hospital staffs should be mem¬ 
bers of their local societies, but he did not believe in anv 
inflexible rule. He further wrote that he “suggested to 
our Board of Directors a change in the by-laws * * * 

requiring * * * unless otherwise voted * * * no 

physician would be eligible unless he is a member in good 
standing of the County Medical Society. When this pro¬ 
posal was referred to the Medical Board for an opinion I 
was rather surprised to find that its members, all members 
of the County Medical Society, were unanimously against 
it. Their feeling was that the County Medical Society 
should stand on its own merits and that it should offer 
enough of itself so that practically every member of a 
hospital staff should seek membership and that anything 
that savored of compulsion would subject medicine to the 



same thing that arouses the resentment of doctors to;the 
actions and attitudes of non-medical organizations.” It jvvas 
pointed out that only a small percentage of the staff were 
not members of the county society and that most of this 
group were younger men most of whom will shortly .|oin 
the medical society. 

» j 

Dr. Parnall then wrote that ten members or eight per cent 
of the staff were not members of the county society and 
stated: 

“Even of the honorary inactive staff of 7 members, all [but 
one being over 75 years of age, there is only one who is [not 
a member of the County Society. The only two who are 
not members of the County Society are the Profcssorj of 
Bacteriology at the University and a bacteriologist who is 
not an M. D. Our staff represents practically onc-fouirth 
of the active membership in the County Society. In this 
membership are the president of the New York State Medi- 
eal Society, the president, the president-elect, and the sec¬ 
retary of the Medical Society of the County of Monroe.! I 
personally have been a member of the American Medical 
Association continuously for over thirty vears and two of 

i •• • 

my sons are members of County Societies. Under the Cir¬ 
cumstances, as far as control of organized medicine is con¬ 
cerned, could the House of Delegates very well hold that 
the Rochester General is an unfit place for the training;of 
internes?” ! 


When I and the Council were advised that there were fen 
members upon the staff of the General Hospital of Ro¬ 
chester who were not members of the local medical society, 
no action at all was taken to compel the hospital to adopt 
the Mundt Resolution. Neither the Council nor I halve 
ever taken any compulsory proceedings against any hospital 
in the United States on the Mundt Resolution. j 

The correspondence with the Rochester Hospital was 
closed by a letter (Gov. Ex. 255) from my office dated 
December 21, 1936, stating: i 


“In response to your letter of December 17 let me ex¬ 
press my appreciation of your information and your cohi- 
ments on the affiliation of your staff members with yopr 
medical society. I 

“The intention behind the resolution was to smoke out 
from the staffs of some hospitals certain men who were 
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regarded as objectionable and whom the hospitals felt a 
delicacy in removing. I notice that your staff enjoys a very 
favorable position in regard to the support of your profes¬ 
sional organization, and that apparently any object which 
the Council might have had in view has already been anti¬ 
cipated.” 

No action was ever taken by the Council with reference 
to the Rochester General Hospital because of the fact 
that it had non-members on its staff. 

Cross-examination. 

By Mr. Lewin: 

I am employed on a full-time basis with the AMA and 
have been since December 1, 1931, and am compensated 
by “a salary paid monthly.” At one time I was engaged 
in contract practice. From 1906 to 1910 I was employed 
to look after the employees of the Copper Queen Consoli¬ 
dated Mining Company and was compensated “partly by 
salary and partly by fees from private practice.” 

Q. But you w’ere actually rendering medical service to 
employees and being paid for it by salary? 

A. Yes, sir. 

Q. Did you regard that connection or salary as unethical 
practice on your part? 

A. No, sir. 

Q. Was it ever challenged as being unethical? 

A. No, sir. 

Q. Did you have any other contract to practice during 
your career except that? 

A. No, sir. 

Q. Were you ever a physician for a railroad? 

A. I was a physician for a railroad for about one year. 

Q. Which railroad? 

A. New York Central. 

Q. What was your arrangement with the New York Cen¬ 
tral? 

A. I had no compensation except an annual pass. 

Q. Was the taking of that emolument for your service 
regarded as unethical practice? 

A. No, sir. 

Q. Was it ever challenged on that ground? 
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A. No, sir. I 

Q. When you worked for the mining company on a salary 
and rendered medical service to the employees, would it 
be fair to characterize that as selling your professional 
service for resale to those employees? j 

A. Well, I don’t know whether it would be applicable 
or not. 

Q. You remember that characterization that your col¬ 
league, Dr. Woodward, put upon Group Health Association 
doctors, do you not? 

A. I can recall it now. I 

Q. As a matter of fact, might not your employment with 
that mining company be so characterized? 

A. I am not sure whether it could or not. The em¬ 
ployees paid a certain fee which the company collected and 
paid us out of that. Whether they acted as a resale agent 
or not I could not tell you. 

Q. So your thought would be that that sale of medical 
services for resale is not unethical; is that right? 

A. I would agree that all forms of contract practice hre 
not necessarily unethical. I 

Q. Would you say that the approval which the AMA gijves 
hospitals for the teaching of residents is a valuable thing 
to the hospital who gets such approval? 

A. Yes. | 

Q. Would vou say it was extremely valuable to the hospi¬ 
tal? 

A. No. 

Q. Would you say that the approval of the AMA for 
interne training was valuable to the hospital? 

A. Yes. 

i 

Q. Would vou sav that was extremelv valuable? 

A. No. 

Q. Not extremelv valuable? ; 

A. No. 

Q. Would you say that registration of hospitals was val¬ 
uable to the hospitals? | 

A. Yes. I 

Q. In what way is registration valuable to a hospital?! 

A. It simply means that people who want to get informa¬ 
tion about a hospital can get it by turning to our register. 

Q. People are more likely to go to a registered hospital 
than to an unregistered one? 

A. Probably. 
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Q. And therefore the hospital is likely to enjoy more 
business? 

A. Yes. 

Q. And get more income from the patients who take its 
service ? 

A. Probably. 

Q. What is the value of the approval of a hospital for 
interneship? 

A. It is this, that if the hospital is known to render a good 
course of instruction to its internes by reason of its being 
on our list, it is easy to get internes. Good internes will 
apply; and they will accept interneship in those hospitals 
without any compensation other than their maintenance. 
If they are not getting good instruction they would have to 
be paid in cash. 

Q. Any hospital has a substantial financial interest in 
getting approval for interne training from you and your 
council? 

A. Well, it is a financial interest but not a very big one. 

Q. Well, it would mean without your approval it would 
have to employ house doctors on salary, wouldn’t it? 

A. Yes. 

Q. But with your approval it is able to attract bright 
medical students to work for very little? 

A. Quite so. 

Q. And in return these internes would perform a valuable 
service to the hospital, would they not? 

A. Yes. 

Q. Now, does the hospital get anything by way of pres¬ 
tige in obtaining approval for internes from you? 

A. Well, that is a rather indefinite quality. It doesn’t 
do them any harm. 

Q. No. And conversely, a hospital which loses your ap¬ 
proval suffers substantially in prestige, deosn’t it, wouldn’t 

vou sav? 

» • 

A. Not necessarily. There are too many good hospitals 
that don’t have our approval to make that true. 

Q. Yes, but if a hospital once has your approval and then 
you withdraw it, doesn’t that bring about a loss of prestige? 

A. Not necessarily. 

Q. But wouldn’t it give that hospital something of a 
black eye? 

A. No. May I illustrate that? 

Q. Yes. 
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A. The hospitals of the United States Army have fre¬ 
quently been approved for the training of internes. Some¬ 
times when they haven’t appropriations for internes we 
have to withdraw our approval simply because they arie not 
hiring internes, and that doesn’t affect their prestige in any 
way, shape or manner. 

Q. It depends on the grounds for which the approval 
is withdrawn? 

A. Yes. 

Q. But if the approval is withdrawn because the Ameri¬ 
can Medical Association chooses to characterize some of the 
members of the hospital staffs as unethical, you would say 
that would give it a black eye, would it not? 

A. No, I wouldn’t say so. 

Q. You wouldn’t? 

A. No, sir. 

Q. Well, on what do you think the withdrawal of approval 
would affect the prestige of the hospital? 

A. Well, if the hospital was not giving good service to 
its patients then it would affect the prestige of that insti¬ 
tution, the withdrawal of the approval of the American 
Medical Association and its council, for if that has: anv 
validity at all, it is based on the confidence of the public, 
and that confidence is built on the fact that it is based on 
the public interest. 

Q. Well, don’t you think the public might stop with the 
word “unethical”, and not look behind it to see what you 
gentlemen meant by that term, and suppose there is $ome 
moral wrong? 

A. Well, the reasons for withdrawal are not published, 
so the public wouldn’t have any knowledge of that. 

Q. The medical profession would have knowledge, 
wouldn’t it? 

A. No, sir. 

Q. Wouldn’t you say Mt. Sinai Hospital would have re¬ 
ceived a loss of prestige because they had these doctors who 
were expelled from the Milwaukee County Medical Socijety? 

A. Well, I don’t think it would have. 

Q. You don’t think it would have suffered any loss of 
prestige? 

A. No, sir. 

Q. Didn’t you have an article in the American Medical 
Association Journal entitled “Hospital Service in; the 
United States”, published March 11th, 1939? 

51—6879 
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A. Yes, sir. 

Q. And in that article didn’t you say “It is considered a 
disgrace among hospitals to be refused registration, and in¬ 
stitutions that are rejected are frequently aroused”. Did 
you say that? 

A. I don’t remember saying it, but if it is in that arti¬ 
cle— 

Q. Is it true? Is it true that loss of registration might 
well be regarded as a disgrace for the hospital? 

A. That is a refusal of registration. 

Q. All right. Would the same thing apply to withdrawal? 

A. Well, it would depend upon the grounds upon which 
the withdrawal was based. 

Q. Suppose the grounds are not known. You see, the 
public doesn’t usually know the grounds. Might it not 
assume there was really some valid moral grounds for with¬ 
drawing this approval? 

A. Well, I think that the public would probably assume 
that there was some reason. 

Q. As a matter of fact don’t you know, Dr. Cutter, that 
most of the hospitals desire your registration and your 
approval for interne training and for residencies very much 
indeed? 

A. I think that is true. 

Q. Do you remember the letter you got from Sister Rod¬ 
riguez here in Washington saying that withdrawal of the 
approval for interne training school would be a dire ca¬ 
tastrophe? 

A. I think she over-stated the case. 

Q. Well, you have, in general, in the minds of hospital 
superintendents, that thought, don’t you? 

A. Well, I don’t think it is as strong as that. 

Q. By reason of your power—and I am speaking now 
of the power of your Council to withdraw this registration, 
these approvals, you are able to get the hospitals to do cer¬ 
tain things, are vou not? 

A. Well, as long as the things we ask them to do are 
reasonable. 

Q. For instance, you were able, were you not, to get the 
Mt. Sinai Hospital to deny courtesy staff privileges to a 
group of doctors. Is that right? 

A. That is what they did. 

Q. And you got that easily by invoking the Mundt Resolu¬ 
tion, did you not? 
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A. No, not by the Mundt Resolution. j 

Q. Didn’t your first letter to Mt. Sinai Hospital approach 
the problem on that basis? 

A. The first letter did. The first letter did. But the 
final letter which told them they would be recommended for 
withdrawal was based on the essentials for a registered hos¬ 
pital. 

Q. Isn’t it true that your Council had a meeting oh Feb¬ 
ruary 13,1937, at which you were present, and at which this 
Mt. Sinai approval was discussed, and isn’t it truh that 
at that meeting the following occurred? (Gov. Ex. 638): 

“Members of the staff expelled from Medical Society of 
Milwaukee County on charge of running an unethical Iclinic. 
Order expelling appellants from membership confined by 
the Wisconsin State Medical Society. j 

“If an appeal has been made to the Judicial Council, it 
was recommended that action regarding the removal of Mt. 
Sinai Hospital from the list of hospitals approved for in¬ 
tern training be withheld pending decision by Judicial 
Council. 

“If no appeal has been made, the Secretary was in¬ 
structed to write the hospital advising approval would be 
withdrawn unless they conform to the requirement regard¬ 
ing staff membership.” 

Is that what transpired ? 

A. It is. 

Q. And didn’t you have in mind the requirements of the 
Mundt Resolution ? j 

A. No, •we had in mind the requirements for registered 
hospitals. 

Q. Well, this is approval for interne training, is it? 

A. Approval for interne training is automatically re¬ 
moved if a hospital is off the register. j 

Q. But didn’t the Mundt Resolution lay down as ah ap¬ 
proval for interne training that very thing? 

A. No, it did not. It stated it should take in under ad¬ 
visement. 

Q. And didn’t you so construe that? 

A. We construed it meant we should encourage hospi¬ 
tals to follow that spirit of the resolution. 

Q. And you did embark on a practice of trying to gej; the 
hospitals to conform to that resolution? 
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A. We embarked on a practice of sending that to the 
hospitals for their approval. 

Q. And if they didn’t answer it you followed it up and 
still demanded to know' w'hat they w'ere going to do about it? 

A. We followed it up and asked them w'hat they w’ere 
going to do about it. 

Q. And w'hen they denied it, you followed it up w’ith 
withdrawal of approval, didn’t you? 

A. No, sir. 

Q. That is what you did in the Milwaukee case, w'asn’t it? 

A. There w'as a different factor involved there. 

Q. You followed the proceedings of the local Council in 
that Curtin case, didn’t you? 

A. I didn’t follow the proceedings of the local Council 
at all. 

Q. Wasn’t this your letter of April, 1938, to Mt. Sinai 
Hospital (Gov. Ex. 207): 

“We have been informed as to the action of the Milwau¬ 
kee Society in the matter of certain physicians recently 
expelled from Society membership. 

“Accordingly w*e shall be anxious to know what action 
Mt. Sinai Hospital is taking in respect to the resolution 
of the House of Delegates pertaining to staff appointments 
for hospitals approved for interne training.” 

Is that your letter? 

A. Yes, sir. 

Q. Did you mean the Mundt Resolution in that second 
paragraph ? 

A. That referred to the resolution, but the action w'asn’t 
taken on that basis. 

Q. The action w'as taken two months later, w’asn’t it, and 
w’as to withdraw the approval for interne training? 

A. Yes, sir. 

Q. Didn’t you know' this, didn’t you know' that those Mt. 
Sinai doctors had been expelled solely because they w'ere 
associated with this Milwaukee Medical Center? 

A. I knew' it w'as some such reason as that. 

Q. Well, now', you must have follow'ed the proceedings. 
Haven’t vou? 

A. No.' 

Q. Haven’t you seen this appeal to the Judicial Council 
on the grounds on w'hich those doctors have been expelled ? 

A. No, I never saw' that. 
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Q. In other words, it didn’t make any difference to you 
on what grounds? 

A. It didn’t make any difference to me if the Judicial 
Council affirmed the decision. That is all we were (inter¬ 
ested in. 

Q. No matter what grounds were used or what findings, 
if the AMA expelled them, then it was your duty to smoke 
them out of the hospitals? 

A. "VYe weren’t in position to make investigations and 
we had to accept the decisions of our own Judicial Council 
as true. j 

Q. Isn’t my statement true, no matter what the grounds 
were, once they vrere expelled by the local Societies and 
that had been affirmed on appeal or no appeal had been t|aken, 
then it was your practice to invoke the Mundt Resolution 
and smoke them out of the hospital staffs? 

A. It was our practice to invoke the essentials of a 
registered hospital, to inform the hospitals that j they 
wouldn’t be registered if those men continued on the istaff. 

Q. Didn’t you tell Dr. Parnall the purpose of the Mundt 
Resolution was to smoke out from the staffs certain men 
who were objectionable? 

A. That letter went out from my office, but I didn’t 
write it. 

Q. Aren’t those your initials? 

A. Those are my initials, but a good many letters were 
■written there that I didn’t see. j 

Q. Don’t you understand by that letter that that: was 
the purpose? 

A. Well, yes. j 

Q. Your Council stated it was the purpose? 

A. No. 

Q. You repudiate the statements then, do you? 

A. Yes. As the principle of the Council, I would. | 

Q. Who was it that wrote that letter, do you know?! 

A. Well, I can’t say. j 

Q. But you were certainly given responsibility for it. 
Do you permit them to put your initials on it whenj you 
don’t dictate the letter? 

A. We did that regularlv. 

c? * j 

Q. Somebody was authorized to write that letter, weren’t 

thev? 

* 

A. Somebody wrote it. j 

Q. Did you ever countermand that statement? 


! 

I 
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A. No, sir. 

Q. Did you ever write to Dr. Parnall and say you were 
wrong in that second paragraph? 

A. No, because I had no knowledge of the letter. 

Q. This copy was retained in your files, wasn’t it? 

A. Yes, sir. 

Q. Let me show you Exhibit 207 and call your attention 
to the dictation initials. 

You see on the bottom of that “W. D. C.”, which are 
your initials, are they not? 

A. Yes. 

Q. “K. H.” are the initials of the stenographer. And 
“F. H. A.” below that, those are the initials of the writer, 
are they not? And wasn’t it the custom in your office 
for the writer to put his initials on below yours? 

A. No, it wasn’t the custom. One or two of the girls 
did it that way. 

Q. There is another one with “C. M. P.” below yours. 
I am referring to 217. 

A. Yes, sir. 

Q. But on this one that was sent to Dr. Parnall which is 
written in the first person, no such designation appears. 

A. 'Well, it still remains true that I didn’t dictate that 
letter. 

Q. You signed it, though, didn’t you? 

A. I am not sure of that. I may have. 

Q. And if you signed it, no doubt you read it over? 

A. Well, not always. 

Q. Well, as a matter of fact you did employ the Mundt 

Resolution in the Mt. Sinai Hospital instance to smoke out 

Dr. Curtin and these other doctors who had been expelled 

from the Milwaukee Societv because thev were connected 

* * 

with a prepayment clinic, and only because of that, off of the 
courtesy staff of the Mt. Sinai Hospital. Is that right? 

A. No, sir. We relied upon the essentials of the regis¬ 
tered hospitals when we recommended the action on that 
case. 

Q. And doesn’t this correspondence wfith Mt. Sinai Hos¬ 
pital show very clearly that you succeeded finally after that 
long correspondence in getting them to let Dr. Curtin and 
Dr. Ruth and these other doctors go? 

A. Well, it shows they did let them go. 

Q. And don’t you think you had something to do with it? 

A. Possibly. 
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Q. And don’t you think you were carrying out the Mundt 
Resolution when you did it? 

A. I don’t think we were basing it on the Mundt Reso¬ 
lution. 

Q. Now, was there any other agency that rated hospitals 
for intern training? 

A. Not for intern training, no, sir. 

Q. The AMA is the sole agency that does that inj this 
country ? 

A. Yes. j 

Q. Now, isn’t it true that you gave instructions to Dr. 
Peterson to inspect the five Washington hospitals aftet you 
received the letter from Major General Ireland calling at¬ 
tention to the H. 0. L. C. medical service plan? 

A. No, sir. 

Q. When did you first give Dr. Peterson his instructions? 

A. I didn’t give Dr. Peterson any instructions at all. 
I simply filed with him the applications we had received. 

Q. Doesn’t Dr. Peterson work subject to your general 
directions? 

A. Subject to my general directions he does, but he| had 
practical control with respect to intern training in hospitals, 
and residencies. j 

Q. Isn’t it true that you wrote him to inspect thesej five 
hospitals after you got a letter from General Ireland? ; 

A. No. 


Q. Didn’t you testify that you first embarked on 
program June 11th, 1937? 

A. No. 


this 


Q. When did you first embark on this program? 

A. I think the first was February 10th concerning tjiese 
cases in which approval was wanted. 

Q. When did he first come to Washington that vcair to 
inspect these four hospitals. j 

A. The 11th of June, 1937. 

Q. And that w T as a few months after you received the 
Ireland letter? 

A. It was. ! 

Q. And although the Ireland letter did not call specific 
attention to name Group Health Association, there was no 
doubt what the gentlemen meant, from reading it? 

A. Well, his letter was so brief and vague it didn’t rniake 
clear what he was talking about. 

Q. Is this vague (Gov. Ex. 295): 


i 

! 

I 

I 

l 
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“The early part of the week a couple of men from the 
Home Owners’ Loan Corporation visited the Surgeon Gen¬ 
eral of the Army to say that they wanted to obtain the serv¬ 
ices of a doctor to look out for the health of their personnel, 
which incidentally is quite large. After the consultation, 
the Surgeon General asked Colonel Glenn Jones, a retired 
medical officer, to visit these people. After this visit which 
lasted for a period of two or three hours, Jones telephoned 
to the Surgeon General to the effect that this was nothing 
but an entering wedge to the establishment of state medi¬ 
cine and so far as he could make out the Twentieth Century 
Finance Corporation of New York City was going to pay 
the expenses of this so-called medical care for the personnel 
of the HOLC. Needless to say, Jones and the Surgeon Gen¬ 
eral are dropping it like a hot cake.” 

Now, you had all that information when Peterson came to 
Washington to inspect these five hospitals? 

A. Yes. 

Q. And you thought enough of it to send copies of it to 
your colleague Dr. Woodward who was head of one Bureau 
and Dr. Leland 'who was the head of another Bureau? 

A. Yes. 

Q. And you read the letter and knew the facts contained 
therein ? 

A. Yes, sir. 

Q. And isn’t it true also that Peterson reported with 
regard to these five hospitals that these hospitals had on 
their staffs members who were not members of the AMA? 

A. That is true. 

Q. And so far as his report is concerned, it had been their 
practice to have doctors on their staffs who were not mem¬ 
bers of the District Medical Society, the local Society, of 
the AMA? 

A. Yes. 

Q. And you had read the reports and noted that fact be¬ 
cause it was on that fact vou called the attention of those 

•» 

hospitals to the Mundt Resolution. Isn’t that so? 

A. Well, those letters calling attention to the Mundt 
Resolution were letters that were written in a routine man¬ 
ner by Dr. Peterson, and he always tacked on that reference 
to the Mundt Resolution. 

Q. You always called attention to the Mundt Resolution 
when you found as a matter of fact that a hospital was not 
complying with the policy of the Mundt Resolution ? 
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A. Yes, sir. 

Q. And your purpose of tacking it on was to call the hospi- 
tal’s attention to it, wasn’t it? j 

A. Certainly. 

Q. In the hope you could get the hospital to comply with 
the Mundt Resolution? 

A. To whatever extent it might be practicable. 

Q. And if it didn’t comply then it would mean—it vfould 
deny courtesy staff privileges to any doctor, no matter, how 
good a doctor he was, unless he joined up with your Society. 
Isn’t that right ? 

A. No, sir. j 

Q. Why isn’t it right ? 

A. Because the resolution does not anywhere state that 
every single member on the staff should be a member of the 
Society. 

Q. Well, doesn’t it say that it is the opinion of the House 
of Delegates that physicians, plural, on the staffs of hospi¬ 
tals approved for intern training by the Council of Medi¬ 
cal Education in Hospitals should be limited to members in 
good standing of their local county Medical Societies ?! It 
says that, doesn’t it? j 

A. Yes, but it goes on and says something else. 

Q. And that House of Delegates likewise requests the 
Council of Medical Education to take this under advise¬ 
ment? 

A. Yes. 

Q. Well, it was the policy then ? 

A. It was merely a statement of opinion. 

Q. All right. It was a statement of opinion then, if you 
want to call it that, that the entire staff, the active staff and 
the courtesy staff of all these hospitals should be limited to 
members of your Society. Isn’t that right? 

A. That is what the opinion of the House of Delegates 
was. i 

Q. And when you tried to get compliance with that opin¬ 
ion, it meant you were trying to get the hospitals to limit 
their entire staffs to members of your Society, and to kick 
off of those staffs perfectly good, sound, ethical, upstanding, 
skillful, doctors who didn’t want to join your Society. 

Isn’t that right ? 

A. No, sir. 

Q. And as a matter of fact isn’t it true that as a result 
of your letters to those five hospitals in the summer of 1937 


I 
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you did get those five hospitals substantially to promise you 
compliance with that restriction? 

A. No, sir. 

Q. All right. Let us see if you didn’t. 

Q. Dr. Cutter, I have had the opportunity of looking at 
the record of yesterday’s proceedings, and I find that in 
response to questions from Mr. Leahy you testified as fol¬ 
lows concerning the action which you or your council took 
with regard to the other hospitals in Milwaukee after you 
learned that those doctors headed by Dr. Curtin had been 
expelled from the local AM A society in Milwaukee because 
of their connection with a prepayment clinic. * * * 

With regard to those doctors you were asked: 

“Were those names dropped from the staffs of the other 
hospitals in Milwaukee in pursuance of anything which 
your council had done? 

And vou answered: 

“Answer. No, sir.” 

Did vou mean bv that to sav that vou did nothing with 
regard to those other hospitals calculated to bring about 
their being dropped by those other hospitals? 

The defendants interposed their objection to this line of 
questioning on the ground that it was improper because 
there was no evidence in the case that the clinic in Milwaukee 
was a pre-payment clinic. This objection was overruled and 
exception noted. 

A. No, sir. 

Q. That is your testimony ? 

A. Yes. 

Q. And you were asked: 

“Question. So far as your information is concerned, it 
was the voluntary act of the hospitals themselves in Mil¬ 
waukee ? ’ ’ 

And your answer: 

“Answer. So far as we knew.” 

Did vou mean bv that to testifv that you knew of nothing 
which you did which might have influenced the governing 
bodies of those other hospitals in dropping those expelled 
doctors ? 



A. Yes. 

Q. And you were asked: 

“ What was the only hospital in Milwaukee which retained 
the five expelled members on its staff?” j 

i 

And you answered: 

I 

“Mt. Sinai.” 

i 

And: 

“Did you yourself have any personal knowledge with 
reference to the charges or anything of that sort upon which 
the doctors had been disciplined in their own medical so- 
cietv ?’’ 

! 

And you answered: 

i 

i 

“Answer. No, sir.” 

i 

Did you mean by that answer to say that you did not fiave 
access to the proceedings of the Judicial Council: Didn’t 
you have the records of the Judicial Council before you? 

A. I could have if I sought it, but I had no occasion! for 
doing it and I did not seek it. j 

Q. As a matter of fact, wasn’t the opinion of the Judicial 
Council immediately transmitted to you? 

A. It was merely a memorandum stating that the Judicial 
Council had upheld the action of the local society and the 
state society, but the reasons for that were not given, j 

Q. Didn’t that memorandum in your office contain the 
opinion of the Judicial Council? 

A. No, only that paragraph that stated the action taken 
on these doctors who had been expelled was approved. 

Q. Didn’t you know that these doctors had been expelled 
and their expulsion confirmed on the ground that they wbre 
connected with a prepayment clinic in Milwaukee? 

A. I knew they were expelled from their society through 
participation in an organization deemed to be engaged in 
unethical practice; what the basis of its operation was I did 
not know. 

Q. And as a matter of fact, Doctor, I believe you testified 
that it would not influence your action in regard to Mt. 
Sinai, whatever the case had been for the expulsion of doc¬ 
tors, is that correct? 

A. That is correct. 
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Q. If they had been expelled merely because they were 
connected with a prepayment clinic you would nevertheless 
have done what you did with reference to Mt. Sinai? 

A. We could not go behind the findings of the Judicial 
Council. 

Q. Now, let us see if I understand you. If the doctors 
who were expelled were perfectly skillful, able, professional 
men, that would not have influenced you with reference to 
your action at Mt. Sinai? 

A. I can only repeat: We could not go behind the de¬ 
cision of the Judicial Council. 

Q. Did you know anything against these men in their 
professional standing in the community in which they 
practiced ? 

A. I was aware of the fact that they had been expelled 
from their local organization. 

Q. You knew nothing about their skill or professional 
ability? 

A. No, sir. 

Q. Nothing about their morals? 

A. No, sir. 

Q. Knew nothing about their professional relations with 
their patients? 

A. No, sir. 

Q. So far as you knew they were perfectly able, fine 
doctors, as good as yourself? 

A. No, sir. 

Q. Then you were asked this by Mr. Leahy: 

“Did that have anything whatsoever to do,”—speaking 
of your action with the hospitals—“the action on your part 
or on the part of the Judicial Council, with the Mundt Reso¬ 
lution?” 

And vou answered: 

“Answer. No, sir.” 

Q. Now, did you mean by that that the action which you 
took with reference to Mt. Sinai was not based on the Mundt 
Resolution? 

A. Precisely. 

Q. Did you have any other authorization from the House 
of Delegates to tamper with the staffs of hospitals except 
the Mundt Resolution? 

A. Yes. 
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Q. What was that authority? 

A. The one authorizing the registry of hospitals, 4 T hich 
was approved by the House of Delegates and which stated 
the staff of any hospital that was registered should be con¬ 
trolled by ethical physicians. 

Q. And you took that to mean that the staffs of hospitals 
must be limited to those people that the American Medical 
Association calls ethical? 

A. We took it to mean that it should be limited to tjliose 
against whom there •were no charges of unethical practice. 

Q. And by “unethical practice” you took it to pieani any 
charges the American Medical Association might bring and 
vour Judicial Council might approve against anv doctor? 

A. Yes. 

Q. And it was on that authority and under the Mundt 
Resolution that you proceeded against Mt. Sinai? 

A. Yes. I 

i 

i 

Mr. Leahy: We object. He has just denied that; the 
Mundt Resolution was the basis for the action, and now; Mr. 
Lewin has incorporated and added the Mundt Resolution 
to this other. He said he invoked the registered hospitals 
regulations which had been adopted by the House of Ifele- 
gates. Now you ask him if it wasn’t on the basis of that 
and the Mundt Resolution. 

The Court: He said one of the letters had been based on 
the Mundt Resolution. 

Objection overruled and exception noted. 

! 

Q. But at any rate, acting for the American Medical 
Association, you did try to induce the Mt. Sinai Hospital to 
kick these doctors off its staff, didn’t vou? I 

A. I wouldn’t say that. If you will read the letter of Dr. 
Arestad dated May 5, introduced in evidence yesterday, 
I think you will get a very clear statement of the Council’s 
disposition. 

Q. Didn’t you take the same kind of action that you took 
toward Mt. Sinai with the other hospitals in Milwaukee? 

A. No, sir. 

Q. Now, I ask you, did you know Mr. Theodore Wipriiid? 

A. I knew who he was. 

Q. Isn’t he the executive secretary of the District Medical 
Society ? 

A. Yes. ! 


! 

i 
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Q. Before that wasn’t he the executive secretary of the 
Milwaukee society ? 

A. Yes. 

Q. Didn’t you have authority to write to Mr. Wiprud in 
regard to these doctors being on the staff of these hospitals 
in Milwaukee? 

A. Yes; I think such a letter was sent. 

Q. Didn’t you write (Gov. Ex. 619 dated July 2,1936): 

“I should like to inquire (1) what are the names of the 
physicians who were recently expelled from your county 
Medical Societv because of their connection with an or- 
ganization fostering unethical practice, (2) have they made 
any appeal to the County Medical Society, (3) when was the 
action taken against them and how much time do they have 
in which they may make an appeal, (4) are they all, or any 
of them, and which ones, engaged in active service on the 
staff of either of the Milwaukee County hospitals. 

“I would like details in this connection.” 

A. I think that letter was sent from my office. 

Q. Didn’t you want that information from Mr. Wiprud 
so you could approach the other Milwaukee hospitals in 
the same way as you had approached Mt. Sinai? 

A. We wanted the information and got it, but we didn’t 
approach the other hospitals. 

Q. Didn’t you seek that information so that you would 
be in a position to approach the other hospitals if they had 
retained these physicians on their staff? 

A. We might have. 

Q. And if you had used it that way you would be using it 
to kick those doctors off those staffs, would you not? 

A. That is not a fair statement. 

Q. You would have used it to induce those hospitals who 
were free, independent, private hospitals, free agencies, to 
take those doctors off their staff list under an implied threat 
that if thev didn’t vou would withdraw their registration 
approval? 

A. We stated in the letter to which I just referred that 
we did not pretend to tell any hospital, but if they volun¬ 
tarily asked for the Council’s approval they should be will¬ 
ing to follow the recommendation of the Council. 

Q. But, as a matter of fact, didn’t you want to interfere 
with them and bring about the situation in Milwaukee where 
those doctors, for some reason which you say you do not 
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know could not go into any of the private hospitals ill Mil¬ 
waukee ? 

A. We didn’t wish to bring about such a situation as that. 

Q. Didn’t you want to bring about a situation where none 
of those doctors so expelled could go into any one of the 
registered hospitals in Milwaukee to practice their profes¬ 
sion? 

A. No, sir. 

Q. Didn’t you want to induce those hospitals, if the}; had 
retained them on their staffs up to that time, to expel them 
from their staffs? 

A. No, sir. 

Q. Why did you want this information you asked of 
Wiprud, then ? 

A. Because we wanted to know whether we should grant 
approval to those hospitals. 

Q. In other words, you were prepared to withdraw ap¬ 
proval of any hospital which continued with these doctors? 

A. Yes. 

Q. But if they got rid of them you would continue !your 
approval of such institutions? 

A. Yes. 

Q. Do you call that smoking out doctors from the staffs 
of those hospitals or not? 

A. No. 

Q. Is this not the answer you got from Mr. Wiprud: I 
show you a photostatic copy of a letter dated July 3, i.936, 
and ask you if this is not his reply (handing Gov. Ex. 620 to 
witness). This is in response to your letter? 

A. I think so. 

Q. Does that contain the information which you sought? 

A. Yes. 

! 

Mr. Lewin (Reading): 

j 

“Dear Dr. Cutter: ! 

I 

I am pleased to reply to your letter of July the seqond, 
inquiring about the physicians recently expelled from the 
Society. | 

(1) The doctors expelled for participating in whait is 
known as the ‘Milwaukee Medical Center’ are: 

A. L. Curtin 

H. C. Dallwig 

J. E. Rueth 


! 

j 

i 





816 


G. A. Sullivan 

H. F. Wolters. 

“(2) They were expelled after several hearings before 
the Board of Directors of this Society. Their counsel made 
an appeal to the Council of the State Medical Society, which 
was heard last week. 

“No action was taken because of the necessity of the in¬ 
dividual members of the Council reading some S00 pages 
of testimony covering the hearings held here. 

“(3) The action against these men was begun by this 
Society on February 15, 1936, at a special meeting of our 
Board of Directors. Charges were preferred against the 
first three men on March 20,1936, and they were given until 
March 27th to file their answers, and were heard on March 
30th. Action against Dr. G. A. Sullivan was begun on 
March 2nd, 1936, and charges against him were heard on 
April 25tli, 1936. Action against Dr. H. F. Wolters was 
begun at the meeting of our Board of Directors on April 
28, 1936; Charges were preferred against him on June 3rd, 
and he was heard on June 5tli, 1936. 

“ (4) Some of the hospitals in Milwaukee County require 
that all physicians doing work in their institutions, regard¬ 
less of whether they are staff members, must hold member¬ 
ship in the Medical Society. Others require that only mem¬ 
bers of their regular staffs be members of the Society. 

“We understand that those physicians participating in 
the so-called Medical Center are at present working in St. 
Luke’s, Mount Sinai, and Misericordia Hospitals. We have 
notified these hospitals that these doctors are no longer 
members of the Societv. In the instance of Mount Sinai, 
w r e have been informed that if the American Medical As¬ 
sociation takes the position that the hospital will not be 
recognized for intern training they will not allow these 
physicians to continue working there. 

“We have been advised that St. Joseph’s Hospital has 
notified these men that thev can no longer work there after 
July 15th because they are not members of the Medical 
Society. 

“May I suggest, Dr. Cutter, that you have a talk with 
Dr. Rock Sleyster relative to this situation? He is entirely 
familiar with it. He sat in on one of our Board meetings 
when these men were first talked to about their project, and 
he heard the appeal to the State Society, also. 
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“Naturally, our Board is anxious that your Counci} sup¬ 
port its stand against these physicians because of their 
unethical conduct.” 


Q. Now, he wanted support for his stand and weren’t you 
willing to give him support along those lines? 

A. We stated to him what the policy of the Council 
would be. 

Q. By the way, opposite the names of these doctors on 
that letter appear certain items in handwriting. You see 
after the name “Dr. Curtin” you have the name “Miseri- 
cordia, Attending Surgical Staff, Mt. Sinai.” That shows 
he was still on the staff of those hospitals in Milwaukee? 

A. Yes. 

Q. After Dr. Wolters vou have “Attending Staff] Mt. 
Sinai”? 

A. Yes. 

Q. And then some of the other doctors’ affiliations you 
have indicated? 

A. Yes. 

Q. Who wrote those notes: Were they done in your office? 

A. I do not know. 


Q. In other words, wouldn’t it be the duty of your office 
to check to see which ones of these doctors were connected 
with the Milwaukee hospitals? 

A. Thev mav have done that. 

V •> 

Q. Wouldn’t that be the natural thing? Wouldn’t they 
have done that preparatory to your taking action in regard 
to the hospitals on whose staffs they appear? 

A. They might have done so. 

Q. Didn’t you write to Wiprud on July 9, 1936 (Qov. 
Ex. 621), thanking him for the information and saying ithat 
the Council on Medical Education and Hospitals “will, 
without question, adhere to the instructions of the House 
of Delegates in requiring that hospitals approved for intern 
training have on the staff only physicians that are members 
of the county medical society”? Didn’t you say that?! 

A. I don’t remember. 

Q. Isn’t this a copy of the letter? 

A. I think it is. 

Q. And in the paragraph I have read weren’t you talking 
about the Mundt Resolution and not about registration,? 

A. About both of them. 

Q. Weren’t you talking about intern training? 

52—6879 ! 
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A. Yes. 

Q. Wasn’t the Mundt Resolution directed to that? 

A. That approval for such training was contingent upon 
registration. 

Q. You weren’t invoking the Mundt Resolution up to this 
point, at any rate? 

A. Both of them. 

Q. Not alone this registration restriction? 

A. That is right. 

Q. Did you say this, also: 

“My impression is that the Council’s action regarding 
Milwaukee hospitals should be held in abeyance pending 
the outcome of the appeal of the expelled physicians men¬ 
tioned in your letter”? 

A. Yes. 

Q. Were you talking about the other hospitals in addition 
to Mt. Sinai? 

A. Any hospital. 

Q. In other words you were preparing your guns for the 
other hospitals as well as Mt. Sinai? 

A. That refers to any hospital that might be involved. 

Q. Misericordia, St. Luke’s, St. Joseph’s, the Passavant 
and the rest of the hospitals, in addition to Mt. Sinai? 

A. Provided they continued to keep on their staffs men 
who were found by the Council to be guilty of unethical 
practice. 

Q. Did you write this letter of July 17, 1936, to Dr. Rock 
Sleyster (handing Gov. Ex. 622 to witness)? 

A. I think so. 

Q. Didn’t you say in that letter: 

“I am enclosing a copy of a letter which is being sent to 
St. Luke’s, Mount Sinai, and Misericordia Hospitals, fol¬ 
lowing receipt of your recent communication. 

“We have used this same method with respect to quite a 
number of hospitals and the response has, in almost all 
instances, been completely satisfactory. 

“We might add that in view of the monumental task 
associated with analvses of staffs, we have started by con- 
ccntrating on the attending or voting staff, with the hope 
that when that situation is cleared up we can turn our atten¬ 
tion to junior and courtesy groupings. 

‘ ‘ Such results as we obtain through this and other meth¬ 
ods will be communicated to you as promptly as possible.” 
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Wasn’t that Dr. Sleyster the gentleman whom Mr. Wiprud 
asked you to communicate with in regard to the Curtiq case ? 

A. Yes. 

Q. And hadn’t he written you wdth regard to the istatus 
of the other Milwaukee hospitals? 

A. I presume this refers to some of the others. 

Q. On that basis? 

A. Yes. 

Q. And didn’t you enclose this in your letter to Dr. Sley¬ 
ster, which was the letter you said you were going tb send 
to those other hospitals, as well as Mt. Sinai? 

A. Yes. 

Q. And didn’t you send this letter to the other hospitals 
as well as Mt. Sinai? 

A. I suppose so. 

Q. Is this changing your testimony a little from I what 
you gave Yesterday? 

A. Yes. 

Q. This letter (Gov. Ex. 623 dated July 18, 1936), which 
is a form letter, reads: (reading) 

“It has come to our attention, through correspondence 
with the Medical Society of Milwaukee County, that certain 
physicians have been expelled from that society through 
participation in an organization known as ‘Milwaukee I Med¬ 
ical Center.’ It is also reported that certain of these!same 
individuals continue as members of your attending | staff 
with hospital privileges. 

May we call your attention to the recent resolution passed 
by the House of Delegates of the American Medical Asso¬ 
ciation, as follows:” 

7 i 


Q. And then don’t you quote the Mundt Resolution?! And 
then don’t you follow that up with: 

j 

“What possibility, if any, exists for observance of the 
principle laid down in this resolution?” 

Did you say that? 

A. Yes. 

Q. Is it your testimony, then, that up to this point, with 
regard to these doctors, you were invoking the A^undt 
Resolution not only against Mt. Sinai but against the other 
hospitals in Milwaukee? 

A. Yes. | 
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Q. And you were going to do that because “this method 
had worked well in a great many other cases”? 

A. Yes. 

Q. And that by doing so you were thus able to get hos¬ 
pitals to kick off doctors from their staffs and confine them¬ 
selves to those doctors whom your society, for any reason, 
chose or was willing to permit to remain as members of such 
staff? 

A. Yes. 

Q. To confine staffs to those whom the American Medical 
Society was willing should remain? 

A. If the hospitals wished to have our approval. 

Q. Here is a letter (Gov. Ex. 232) already in evidence 
to Mt. Sinai; it conforms to the letter I have just read? 

A. Yes. 

Q. And here is Dr. Thompson’s reply, is it not; which 
was already in evidence (Gov. Ex. 233) ? 

A. Yes. 

Q. Is this the letter (Gov. Ex. 637) you sent to St. Luke’s 
Hospital? 

A. Yes. 

Q. And it conforms to that same form, doesn’t it? 

A. Yes. 

Q. Wasn’t your purpose in sending that to St. Luke’s 
identical with your purpose in sending that first one to Mt. 
Sinai? 

A. Yes. 

Q. It was? 

A. Yes. 

Q. I will ask you whether that is not the same letter you 
sent to the Misericordia Hospital the same date (Gov. Ex. 
636) ? 

A. Yes. 

Q. Isn’t it identical with the same letter to which I have 
referred? 

A. Yes. 

Q. And identical with the letter you had sent to Mt. Sinai? 

A. Yes. 

Q. And sent for the same purpose? 

A. Yes. 

Q. And didn’t you cause a memorandum to be made of 
the staff affiliations of these doctors and of the staffs of all 
the various hospitals in Milwaukee at that time? 

A. Yes. 
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Q. Is that the memorandum (Gov. Ex. 624) which I hand 
you, dated July 30, 1936? 

A. Yes. 

Q. Wasn’t that done contemporaneous with this attack 
on these expelled doctors? 

A. It was done contemporaneously with the preparation 
of those letters you have just read. 

Q. And wasn’t it done contemporaneously with j your 
action toward denying these hospitals your approval!? 

A. Yes. 

Q. And didn’t it make a thorough job of all the ilarge 
hospitals in Milwaukee and take up each one in turn?, 

A. It mentions eight hospitals. 

Q. And they are Columbia, Evangelical Deaconess, the 
Passavant, Misericordia, Mount Sinai, St. Joseph’s, St. 

A. Yes. 

Luke’s, and St. Mary’s Hospitals? 

Q. So you were then checking on all those hospitals in 
connection with these expelled doctors? 

A. Yes. 

Q. Didn’t you receive this letter back from the Miseri¬ 
cordia Hospital which I now show you? 

A. Yes. I 

Q. This is your letter (Gov. Ex. 625). You wrote again 
to Misericordia on October 26, did you not? 

A. Yes. 

Q. Didn’t you say: 

“This is in continuation of our previous correspondence 
about qualifications for staff membership in Misericordia 
Hospital. We have been informed that the Council of the 
Wisconsin State Medical Society has upheld the action 
of the Milwaukee County Medical Society in expelling cer¬ 
tain physicians for unethical behavior. 

How does this action affect Misericordia Hospital? Are 
all members on your staff in good standing with the j Mil¬ 
waukee County Medical Society or eligible for membership 
in that society?” 

And then didn’t you receive this reply (Gov. Ex. 626) 
from Misericordia Hospital, dated November 10,1936? 

A. Yes. 

Q. Didn’t the hospital write back on that date: 
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1 ‘ Dear Dr. Cutter : 

In response to your request of October 26, we wish to 
apologize for this long delay. A special executive meeting 
was called to take up this matter. 

We do have some staff members who have been expelled 
by the Milwaukee County Medical Society for what they 
deemed unethical behavior. We have been awaiting a 
final decision from the American Medical Association be¬ 
fore taking final steps in requesting their resignation. We 
shall appreciate having the opinion of the A. M. A. on this 
matter.” 

And in response to that, didn’t you send the Misericordia 
Hospital your opinion as to what that hospital should do? 

A. Yes. 

Q. Didn’t you intend by this letter (Gov. Ex. 627) I 
have just shown you to put pressure on Misericordia Hos¬ 
pital to follow the policies of your council with regard to 
limiting its staff ? 

A. Yes. 

Q. Didn’t you say this (Gov. Ex. 627): 

“We are taking this means to answer two letters recently 
received from Misericordia Hospital. 

The first of your letters dated November 10 asks for an 
opinion from the American Medical Association regarding 
the affiliation of physicians charged with unethical behavior 
on the staffs of hospitals which it registers. Marked copies 
of the ‘Essentials’ for hospital registration and of the 
‘Code of Ethics’ of the American Medical Association arc 
incorporated for your convenience. 

Our attention has also been called to your letter of Octo¬ 
ber 29 which informs us of certain changes in your house 
staff program. On the basis of this information, we as¬ 
sume that vou have decided to abandon intern training for 
the time being. We believe it best for all concerned, there¬ 
fore, to omit mention of Misericordia Hospital in our pub¬ 
lished approved internship list in order that prospective in¬ 
terns may not be misled into believing that appointments 
are still available at Misericordia Hospital. 

If this is not the proper interpretation placed on your 
recently submitted information, we feel sure that you will 
communicate with us further.” 

A. Yes. 
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Q. And didn’t you immediately get this letter (Gov. Ex. 
62S) of December 5, 1936, from Misericordia: 

“In reply to your letter of December 1, we wish tojstate 
that the necessary steps will be immediately taken to notify 
our staff physicians who are violating the ‘Code of Ethics/ 
that we find it necessary to refuse their patients accommoda¬ 
tion in our hospital.” 

Wasn’t that the promise you sought? 

A. That is what she said. 

Q. Wasn’t that what you were after, to get that sdrt of 
a promise from her? 

A. I think so. 

Q. Then after you got that, didn’t you write back and 
tell her everything was jake- 

! 

Mr. Leahy: Read the rest of the letter. 

Mr. Lewin: I will be glad to (Reading Gov. Ex. 628): 

“May we state that our recent communication regarding 
internship was misinterpreted. We have no desire t(i dis¬ 
continue offering internship service at Misericordia! In 
fact, we aro better prepared now than ever before to ioffer 
a more complete interne service, since our daily average of 
patients has perceptibly increased. We have been thinking 
seriously of maintaining three internes. 

The reason for having the Resident and two interne^ this 
year is due to the fact that we were too late in making our 
requests. The prospective internes had already received 
their appointments. The only available course left io us 
was to accept a resident and two internes. We hope that 
this arrangement meets with your approval, and theft an 
internship at Misericordia may remain on your approved 
list. 

We appreciate your kind advice in these matters, and will 
take every means to meet your requirements.” 

And after you got that didn’t you write back in substjance 
that everything was 0. K. and that the hospital would be 
continued on the approved list? 

A. Yes. 

Q. This is your letter (Gov. Ex. 654) dated Decembelr 11, 
1936? 

A. Yes. 

i 

i 
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Q. Now, didn’t I understand you to testify yesterday 
that your Council on Medical Education and Hospitals is 
responsible directly to the House of Delegates? 

A. Yes. 

Q. And that it doesn’t work in close cooperation with the 
enforcement of the Judicial Council pronouncements? 

. A. Yes. 

Q. Now let me read you, let me call your attention to an 
action of the House of Delegates in 1*935 (Gov. Ex. 606). 
It is headed “Report on Judicial Council.” 

“Your committee notes that as a result of the discussions 
and pronouncements of the Judicial Council there has been 
a steady improvement in the methods by which medical 
service is made available to the public. It regrets, how¬ 
ever, that much remains to be accomplished, and it believes 
that the time has arrived when we should insist on the 
strict enforcement of the Principles of Medical Ethics by 
all constituent societies for, as so well stated by the Council, 
the Principles of Medical Ethics is accepted as a guide in 
professional relations and intelligently and faithfully fol¬ 
lowed by a large majority of the profession. There are, 
however, some isolated instances in which this is not true. 
The delinquents comprise individuals, certain groups and 
a few institutions. Solicitation of patients, particularly in 
industrial practice, unfair competition by clinics, and 
groups, and unethical and unlawful practice of medicine by 
hospitals, dispensaries, insurances and universities furnish 
outstanding examples. (29-30) (41) 

The Council further states, ‘Public confidence in our 
avowed declarations for medical control over things medi¬ 
cal cannot be successfully cultivated or maintained unless 
we exclude or remove from the ranks of our organized pro¬ 
fession those who ignore our ethical code, especially as it 
applies to the true professional spirit in our relations with 
each and every patient.’ It will be recalled, the Council 
continues, that ‘last year the House of Delegates amended 
its Principles of Medical Ethics so clearly that there can be 
no misunderstanding of the conditions mentioned but the 
present method of procedure of preferring charges makes 
the pronouncement ineffective.’ Your committee, there¬ 
fore, deems it advisable to extend the origination of charges, 
in certain situations manifestly too great for county so¬ 
cieties to handle, to the state association and possibly in 
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rare instances to the national organization. Your com¬ 
mittee agrees with the Judicial Council that, when the 
House of Delegates sees fit to extend such jurisdiction in 
matters of discipline, the Council should have the duties 
and powers then enjoined on it hut should 'not at any time 
be expected to function in an ex parte capacity. 

The Judicial Council again reminds us that Medical 
ethics follow every member of the American Medicajl Asso¬ 
ciation, whether in hospitals, in universities, in clinics or 
in private practice. While the member is at all times sub¬ 
ject to the ethics of the profession, the hospital, university 
or clinic, as an entity, is not. Through the Council on Medi¬ 
cal Education and Hospital in cooperation with the Judi¬ 
cial Council, sufficient oversight, persuasion and, if heeded, 
pressure can be brought to accomplish that which tliq physi¬ 
cians in such institutions, as individuals, cannot. With such 
concerted action between the two Councils and witjh such 
enforcing legislation as has been suggested, many harmful 
and obnoxious practices would cease and others, not now 
presenting any large problem, would be prevented.”; 

Your committee, therefore, recommends that the Council 
on Medical Education and Hospitals,“—that is your coun¬ 
cil, isn’t it? 

A. Yes. 

Q. “Together with the Judicial Council” —That| is the 
one which passes on expulsion proceedings, isn’t it? 

A. Yes. 

Q. * ‘ Formulate a plan whereby all those ’ ’—That means 
the hospitals? 

A. Yes. 

Q. “Associated in the delivery of Medical service be in¬ 
cluded in the investigation of hospitals for classification 
and that approval be based in the future on the ethical prac¬ 
tices of the institution as well as on its scientific wotk.” 

Now, you were aware of that resolution, were you hot? 

A. Yes. 

Q. And didn’t you take action in connection with it? 
Were you familiar with this report of the Judicial Coun¬ 
cil made to the House of Delegates in 1937 in connection with 
that resolution asking for cooperation between i your 
council and the Judicial Council (Gov. Ex. 608)? 

“The 1935 House of Delegates recommended that the 
‘Council on Medical Education and Hospitals, together 
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with the Judicial Council, formulate a plan whereby all 
those associated in the delivery of medical service be in¬ 
cluded in the investigation of hospitals for classification and 
that approval be based in the future on the ethical prac¬ 
tices in the institution as well as on its scientific work.’ 
Consequently the Judicial Council met with the Council on 
Medical Education and Hospitals in February this year 
and after thorough discussion presented the basis of a plan 
for the desired cooperation of the two councils. The prob¬ 
lem, which involves many difficulties, wull require some time 
for its solution.” 

Do you remember that report ? 

A. Yes. 

Q. Is it true ? 

A. Yes. 

Q. Did you meet with the Judicial Council to formulate 
a plan of cooperation between the two, whereby you could 
force on the hospitals your so-called medical ethics? 

A. That was the purpose of the resolution of the Judicial 
Council. 

Q. And in that meeting didn’t you work out a plan with 
the Judicial Council whereby you would enforce these regis¬ 
tration requirements and the Mundt Resolution against hos¬ 
pitals which the Judicial Council had passed on and against 
doctors which the Judicial Council had expelled? 

A. No, sir, we did not discuss that. 

Q. You mean to say that this action which you took in 
connection with Mt. Sinai, in connection with all these other 
hospitals in Milwaukee was not done pursuant to the plan 
which had been worked out? 

A. Absolutely had nothing to do with it. 

Q. I think I can be a little more speedy about those things. 
I just want to call your attention to the fact that you ap¬ 
proached the Passavant in the fall of 1936 in the same 

■wav as the others. Gov. Ex. 634 is the same as vour other 

•/ • 

letters ? 

A. Yes. 

Q. And then didn’t you approach the State Medical So¬ 
ciety of Wisconsin again in the fall of 1936 with reference 
to the doctors Curtin, Dallwig, Rueth, and Sullivan? 

A. I think we did. 

Q. Is that your letter (Gov. Ex. 629) to that society, 
dated October 14,1936? 
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A. Yes. 

Q. Aren’t you still seeking information about their status 
so that you could enforce this restriction on the hospitals ? 

A. Yes, we were still seeking information. 

Q. And for the purpose of enforcement against these 
hospitals? 

A. Yes. 

Q. This was to the secretary, State Medical Society of 
Wisconsin, Mr. J. G. Crownhart, dated October 14^ 1936 
(Reading Gov. Ex. 629): 

“Dear Mr. Crownhart: 

We have understood from various parties in Milwaukee 
that the physicians who were expelled from the Milwaukee 
County Medical Society for participation in the Milwaukee 
Medical Center have made an appeal to the Council (j)f the 
State Medical Society. The physicians referred to are: 

A. L. Curtin, 

H. C. Dallwig, 

J. E. Rueth, 

G. A. Sullivan, 

II. F. Wolters. 

Can you tell me whether the Council of the State So¬ 
ciety has handed down any decision in this matter? 

For your information I may say that the approval of cer¬ 
tain hospitals for intern training is jeopardized because 
of the presence of some of these men on their staffs. ”| 

i 

Q. What is your testimony now as to whether you;were 
enforcing the Mundt Resolution against these hospitals? 

A. I still say they would be jeopardized if taken off the 
register. 

Q. And if you enforced the Mundt Resolution the effect 
would also be to jeopardize their position? 

A. We never attempted to do that. 

Q. Didn’t Mr. Crownhart reply (Gov. Ex. 630 dated Oct. 
16, 1936): 

“I have your letter of October 14 as to the present status 
of the following-named physicians in Milwaukee: 

A. L. Curtin, 

H. C. Dallwig, ! 

J. E. Rueth, 
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G. A. Sullivan, 

H. F. Wolters. 

These physicians were expelled from the Medical Society 
of Milwaukee County and on appeal to the Council of this 
Society, the attached decision sustaining the expulsion was 
handed down on September 8. It has been my informal 
understanding that the physicians concerned would appeal 
to the Judiciary Council of the American Medical Associa¬ 
tion. Perhaps you had better check with Doctor West on 
this point to ascertain whether the appeal has been filed in 
fact.” 

You did get an enclosure telling you just what the charges 
were against these doctors? 

A. I don’t remember what was in the enclosure. 

Q. Didn’t he say he was enclosing the “attached deci¬ 
sion”? 

A. Yes. 

Q. And whatever it was you got it? 

A. Yes. 

Q. Now, you told us that C. M. P. is Dr. Peterson? 

A. Yes. 

Q. And he was one of your inspectors? 

A. Yes. 

Q. Operating under your supervision? 

A. Yes. 

Q. And who is Mr. Sanger? 

A. He is the director of the Hospital Division of the 
Council. 

Q. And he operates also under vour supervision ? 

A. Yes. 

Q. Now, let me show you what purports to be a memo¬ 
randum from Dr. Peterson to Mr. Sanger dated October 22, 
1936, in this same matter. Is this the memorandum from 
Dr. Peterson to Mr. Sanger (Gov. Ex. 652)? 

A. It mav be. 

w 

Q. Wouldn’t he be authorized to say that? 

A. No. 

Q. Dr. Cutter, just a few more questions about your 
correspondence. After receiving information from Dr. 
Crownhart of the State Society that they had upheld the 
action of the Milwaukee Society; after receiving a copy of 
that decision, you then wrote the rest of the Milwaukee hos¬ 
pitals again, didn’t you? 


A. I don’t recall. 

Q. Didn’t you write, on October 27, 1936, to St. Joseph’s 
Hospital, and isn’t this vour letter which I hand you (|Gov. 
Ex. 631)? “ ! 

A. Yes. 

Q. That is your signature ? 

A. Yes. | 

Q. Did you say in that letter: 

i 

“We have recently been notified that certain physicians 
have been expelled from the Milwaukee County Medical 
Society for unethical practices and that the action of this 
constituency has been upheld by the Council of the State 
Medical Societv of Wisconsin. 

• l 

How; does this action affect St. Joseph’s Hospital? |Are 
all members on your staff in good standing with the Mil¬ 
waukee County medical society or eligible for membership 
in that society? 

Very truly yours, William Dick Cutter.” 

And didn’t you get this reply (Gov. Ex. 632) ? 

A. Yes. | 

Mr. Leahy: Will you show this to the Court, pleasC? 

The Court (after examining document): Do you object 
to it? 

Mr. Leahy: Yes. I 

Mr. Lewin: He says he received it and acted on that; in¬ 

formation, and went after the other hospitals as a result. 

The Court: If he did, it would be admissible. 

Mr. Lewin: He threatened Mt. Sinai. What more do you 
want? That is why I kept after Mt. Sinai and got thisiin¬ 
formation ; he was going to do a thorough job. 

The Court: You mean the letters you have already jre- 

ferred to show that? j 

Mr. Lewin: Yes. [ 

The Court: Then I think it would be admissible. It ciuts 
both ways. 

The objection of the defendants of incompetency, imma¬ 
teriality, irrelevancy, hearsay, as no conspiracy proven gnd 
too remote, was overruled and exception noted. 

Q. This reply which I think you received from St. Jos¬ 
eph’s dated November 2, 1936, reads (Gov. Ex. 632): 







828 


G. A. Sullivan, 

H. F. Wolters. 

These physicians were expelled from the Medical Society 
of Milwaukee County and on appeal to the Council of this 
Society, the attached decision sustaining the expulsion was 
handed down on September 8. It has been my informal 
understanding that the physicians concerned would appeal 
to the Judiciary Council of the American Medical Associa¬ 
tion. Perhaps you had better check with Doctor West on 
this point to ascertain whether the appeal has been filed in 
fact.” 

You did get an enclosure telling you just what the charges 
were against these doctors? 

A. I don’t remember what was in the enclosure. 

Q. Didn’t he say he was enclosing the “attached deci¬ 
sion”? 

A. Yes. 

Q. And whatever it was vou got it? 

A. Yes. 

Q. Now, vou told us that C. M. P. is Dr. Peterson? 

A. Yes. 

Q. And he was one of your inspectors? 

A. Yes. 

Q. Operating under your supervision? 

A. Yes. 

Q. And who is Mr. Sanger? 

A. He is the director of the Hospital Division of the 
Council. 

Q. And he operates also under your supervision? 

A. Yes. 

Q. Now, let me show you what purports to be a memo¬ 
randum from Dr. Peterson to Mr. Sanger dated October 22, 
1936, in this same matter. Is this the memorandum from 
Dr. Peterson to Mr. Sanger (Gov. Ex. 652)? 

A. It mav be. 

Q. Wouldn’t he be authorized to sav that? 

A. No. 

Q. Dr. Cutter, just a few more questions about your 
correspondence. After receiving information from Dr. 
Crownhart of the State Society that they had upheld the 
action of the Milwaukee Society; after receiving a copy of 
that decision, you then wrote the rest of the Milwaukee hos¬ 
pitals again, didn’t you? 
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A. I don’t recall. 

Q. Didn’t you write, on October 27, 1936, to St. Joseph’s 
Hospital, and isn’t this vour letter which I hand you (Gov. 
Ex. 631)? * j 

A. Yes. 

Q. That is your signature ? j 

A. Yes. 

Q. Did you say in that letter: ! 

“We have recently been notified that certain physicians 
have been expelled from the Milwaukee County Medical 
Society for unethical practices and that the action of this 
constituency has been upheld by the Council of the State 
Medical Society of Wisconsin. j 

How; does this action affect St. Joseph’s Hospital? Are 
all members on your staff in good standing with the Mil¬ 
waukee County medical society or eligible for membership 
in that society? 

Very truly yours, William Dick Cutter.” 

And didn’t you get this reply (Gov. Ex. 632) ? 

A. Yes. 

Mr. Leahy: Will you show this to the Court, please? 

The Court (after examining document): Do you object 
to it? j 

Mr. Leahy: Yes. 

Mr. Lewin: He says he received it and acted on that in¬ 
formation, and went after the other hospitals as a result. 

The Court: If he did, it would be admissible. 

Mr. Lewin: He threatened Mt. Sinai. What more do vou 

• i 

want? That is why I kept after Mt. Sinai and got this in¬ 
formation ; he was going to do a thorough job. 

The Court: You mean the letters you have already re¬ 
ferred to show that? 

Mr. Lewin: Yes. 

The Court: Then I think it would be admissible. It cpts 
both ways. 

The objection of the defendants of incompetency, imma¬ 
teriality, irrelevancy, hearsay, as no conspiracy proven and 
too remote, was overruled and exception noted. 

I 

Q. This reply which I think you received from St. Jos¬ 
eph’s dated November 2, 1936, reads (Gov. Ex. 632): j 




! 
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“Dear Doctor: 

In reply to your letter of October 27th in regard to cer¬ 
tain physicians who were expelled from the County Medical 
Society, I have only to say that they are no longer members 
of our staff but have also been barred from working in our 
hospital. 

This is no great punishment to them as there are other 
hospitals in the city who welcome them with open arms.” 

After vou got that letter didn’t vou continue with vour 
correspondence with Mount Sinai, which has already been 
reviewed in evidence, and your correspondence with the 
other hospitals? 

A. I may have continued with Mount Sinai, but I don’t 
recall about the others. 

Q. Here is a letter (Gov. Ex. 656) which antedates that 
letter, October 26, to St. Luke’s; isn’t that identical with 
your letter to St. Joseph’s? 

A. Yes. 

Q. And isn’t this your follow-up: When you received no 
reply, didn’t you follow- that up again to see w-hether they 
w-ere permitting these doctors on their staff? Isn’t this 
yours, November 12,1936 (Gov. Ex. 633) ? 

A. That is right. 

Q. Isn’t that after you got this letter from St. Joseph’s 
saving that some hospitals w-ere letting them in? 

A. Yes. 

Q. Didn’t you finally get assurance that your w-ishes w-ere 
met in St. Luke’s Hospital? I show- you this letter dated 
November 14, 1936, (Gov. Ex. 640). Did you receive that? 

A. Yes. 

Q. And here is the correspondence you had with St. 
Luke’s. I won’t read this first letter, of October 26, be¬ 
cause it is exactly like the one you sent to St. Joseph’s, 
isn’t it? 

A. Yes. 

Q. And here is your follow-up letter of November 12, 
1936, to St. Luke’s (Gov. Ex. 633): 

“My dear Miss Jacobson : 

On October 26 we w-rote you regarding our mutual prob¬ 
lem of physicians w-ho have been expelled by your County 
Medical Society. 




We have not heard from you, and trust you will seiid us 
your reply. 

Very truly yours,” J 

! 

And doesn’t the reply (Gov. Ex. 640) say that they have 
no members of the hospital who are not members of the 
Milwaukee Medical Society? 

A. Yes. 

Q. Didn’t you do the same thing with the Evangelical 
Deaconess Hospital? Didn’t you write the same letter on 
October 27 to that hospital you wrote to St. Joseph’s, and 
send them the letter (Gov. Ex. 655) ? 

A. Apparently. 

Q. And didn’t you do the same thing with Passavant Hos¬ 
pital, writing them substantially the same letter on October 
28,1936 (Gov. Ex. 634), the same day you wrote the others? 

A. This is a little different letter. 

Q. Is there any substantial difference? Shall I read it? 
This is to the Passavant Hospital (Gov. Ex. 634): 

j 

‘‘October 27, 1936. 

! 

“Rev. Herman L. Fritschel, Supt., Milwaukee Hospital, 

‘The Passavant’, Milwaukee, Wisconsin. 

Dear Reverend Fritschel: 

We have recently been notified that certain physicians 
have been expelled from the Milwaukee County Medical 
Society for unethical practices and that the action of jthis 
constituency has been upheld by the Council of the State 
Medical Society of Wisconsin. 

We have received no intimation that the expulsion of 
these men affects the staff roster at ‘The Passavant’ in any 
way. However, we are making inquiry of all approved hos¬ 
pitals in Milwaukee to learn if all members on your staff 
are now in good standing in the Milwaukee County Medical 
Society or eligible for membership therein. 

Very truly yours,” 

| 

And I think you received a satisfactory response from 
the Passavant Hospital, did you not? 

A. Yes. [ 

Q. Is this it, dated November 3, 1936, from that hospital 
(Gov. Ex. 639) ? 

A. Yes. 
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Q. And didn’t you receive from the Misericordia Hospi¬ 
tal evidence that it was going to respect and was acting in 
response to your suggestion? I hand you what purports 
to be a memorandum from the superintendent of that hos¬ 
pital to the staff of Misericordia Hospital, dated May 11, 
1937 (Gov. Ex. 635). Did you ever see that memorandum 
before? 

A. No, I never saw it. 

Q. Wasn’t it in the files of your Council on Medical Edu¬ 
cation and Hospitals? 

A. I couldn’t say. 

Q. All right. Didn’t you gain knowledge that as a result 
of these activities which we have been exploring that you 
were supposed to get all of the Milwaukee hospitals that you 
listed on that earlier memorandum to comply with your 
wishes ? 

A. My recollection is that all the hospitals except Mount 
Sinai, by the early spring of 1938, had limited their staff 
membership to those who were members of the county so¬ 
ciety or eligible to become members. 

Q. And you don’t attribute that result in the slightest 
degree to your efforts? 

A. I do not say that; I think it may have affected it. 

Q. You think it may have affected it. Now, isn’t it true 
that you regarded the Mundt Resolution, even though 
phrased as it was, as an edict of the House of Delegates ? 

A. No, sir. 

Q. You didn’t? 

A. No, sir. 

Q. Didn’t you refer to it as an edict of the House of Dele¬ 
gates in your correspondence? I show you now what pur¬ 
ports to be your letter of July 22, 1938, addressed to Dr. 
D. L. Sprinkle, Superintendent, Tampa Municipal Hospital, 
and ask you if this is your letter (Gov. Ex. 643) ? 

A. Well, this letter refers to an edict of the House of 
Delegates, but the use of that word is entirely unauthorized 
and unjustified. 

Q. Did vou write that letter? 

A. No. * 

Q. That isn’t your letter? 

A. No. 

Q. Doesn’t it bear your dictation initials? 

A. It was customary to put those initials on any letter I 
signed. 


Q. Doesn’t it bear your dictation initials? 

A. Signature initials. 

Q. Does it bear anybody else’s initials indicating it was 
written or dictated bv anyone else? 

A. No. 

Q. It bears the initials “W.D.C. :M.W.”, the latter for 
the stenographer? 

A. Yes. 

Q. Did you read it over before you signed it? 

A. I don’t think I did. 

Q. But at any rate you sent this out? 

A. Yes; it was sent out from our office. 

Q. Isn’t this what it says here (Gov. Ex. 643): 

| 

‘‘You realize that the Council on Medical Education and 
Hospitals is carrying out the edict of the House of Dele¬ 
gates of the American Medical Association, which is here 
reiterated.” 

And then don’t you include in here the Mundt Resolu¬ 
tion, quote it in full? 

A. Yes, I did. ! 

Q. Isn’t this the situation: You were prepared to put this 
pressure on the hospitals in the form of suggestion, \^ere 
you not? You simply quoted the Mundt Resolution, land 
asked what possibility, if any, there was for observance. 
That was vour method? ! 

A. The procedure adopted by the Council was to siend 
copies of the Mundt Resolution as a matter of information, 
and ask the question as to what they proposed to do about it. 

Q. And usually you got results in that way? 

A. More or less. ; 

Q. But you were prepared to use more drastic methpds 
if necessary? | 

A. Not on the basis of that resolution. 

Q. Let me show you a letter (Gov. Ex. 642) which pur¬ 
ports to be from you to Dr. Knudson, President, King 
County Medical Society, Seattle, Washington, and ask you 
if this is a copy of your letter. I am referring particu¬ 
larly to this second paragraph, Dr. Cutter. 

A. That letter was sent out from my office. 

Q. You signed your name to it? 

A. Yes, sir. 

Q. Does it not carry this paragraph—March 28, 1^36 
(reading Gov. Ex. 642): j 

53—6879 | 
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“This information regarding Medical Society member¬ 
ships will be particularly useful to us at this time, because 
we are now contemplating a survey of the Seattle hospitals 
shortly after the American Medical Association convention 
in San Francisco. So far it has not been necessarv to take 
drastic action against any hospital on the basis of the mem¬ 
bership resolution of the House of Delegates, since prompt 
results have usually been obtained by less formidable ac¬ 
tion on the part of the Council.’’ 

Have I read that correctly? 

A. Yes. 

Q. Does that refer to the Mundt Resolution? 

A. Yes, sir. 

Q. Now, Doctor Cutter, just as we closed the session 
of yesterday I had asked you this question and you had 
given me this response (reading): 

“Q. And, as a matter of fact, is it not true that as a 
result of your letters to those five hospitals”—meaning the 
five Washington hospitals— 

“in the summer of 1937 you did get those five hospitals 
substantially to promise compliance with that restriction? 
And by ‘that restriction’ I mean the Mundt Resolution.” 

And your answer was “No, sir.” 

Do you still stand on that testimony? 

A. Yes, sir. 

Q. Now I will hand you a sheaf of correspondence be¬ 
tween you and the five Washington hospitals and ask you 
to answer some questions in regard to it. 

Did you not on July 27,1937, call the Washington Sanita¬ 
rium’s attention to the Mundt Resolution (Gov. Ex. 236)? 

A. Yes, sir. 

Q. That is the first time you had ever done it, was it not? 

A. No, sir. 

Q. The Washington Sanitarium? 

A. No, sir. 

Q. When had you done that before? 

A. In 1934. 

Q. Oh, yes; when you sent out a round robin letter to all 
hospitals? 

A. Yes, sir. 

Q. Was this the first time you had done that specifically 
in regard to that hospital ? 
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A. So far as I can recall, that is the first time we had had 
any correspondence with this hospital since 1934. 

Q. When did you say it had been approved for interne 
training? 

A. I don’t recall. 

Q. When had it been inspected last? 

A. I can’t recall offhand. 

Q. Did you not give that testimony yesterday? Did you 
not have a little notebook that you referred to? 

A. I gave you the dates when some of these had been 
inspected but I don’t know which one it was. 

Q. Had Washington Sanitarium ever been inspected be¬ 
fore by Peterson? 

A. Yes, sir. 

Q. WTien? 

A. I don’t remember when. 

Q. W r ould you say it was 1933, the last time it had been 
examined ? 

A. I remember that one of these hospitals was examined 
in either 1933 or 1934, but I am not certain whether it was 
George Washington or Washington Sanitarium. 

Q. After you made that suggestion to the Washington 
Sanitarium they wrote back and asked you a question 
about it, did they not? 

A. Yes. 

Q. And did they not say this (Gov. Ex. 235): 

“Each application for staff appointment calls fori the 
Medical Societies to which the applicant belongs. Would 
this meet the requirement of the resolution?” 

Is that correct? 

A. Yes, sir. 

Q. And did you not respond to that inquiry? 

A. Yes, sir. 

* I 

Q. And did you not say in response to that inquiry] on 
October 5, 1937 (Gov. Ex. 231): 

“As far as the resolution of the House of Delegates is 
concerned the intention remains that all hospitals stipulate 
membership in the County Medical Society as the basis ifor 
the assignment of hospital privileges. The great majority 
of hospitals with which we have corresponded on this point 
have agreed that this is a good basis on which to operate.” 

Is that right? 

A. That was what the letter said. 






S3 G 


Q. That is what you said? 

A. I didn’t write that letter. 

Q. Did it not go out over your signature ? 

A. Yes. 

Q. Then you were saying it, were you not? 

A. No. 

Q. Are you not willing to take responsibility for it? 

A. I have to take responsibility for what I send out, but 
that is not what I dictated. 

Q. Is not that what you would have dictated? 

A. No, sir. 

Q. Was there anything wrong with it? 

A. It stated that the Council intended to stipulate that 
membership in a County Society must be required; that 
was not the intention of the Council. 

Q. Did you not write to Sister Rodriguez of Georgetown 
Hospital? Georgetown was one that was applying for ap¬ 
proval of residents, was it not? 

A. Yes, sir. 

Q. And did you not say in that letter (Gov. Ex. 237): 

“What possibility, if any exists for the observance of 
this recommendation in Georgetown University Hospital?” 

A. Yes, sir. 

Q. Were you not referring to and quoting the Mundt 
Resolution? 

A. Yes, sir. 

Q. Did you not get back this answer from the Superin¬ 
tendent of that hospital (Gov. Ex. 238): 

“The executive staff ruled in its last meeting”—This 
was as late as October 18,1937, was it not? 

A. Yes. 

Q. (Continuing reading:) —“that no physician shall be 
nominated or elected to any staff of the hospital unless he 
is a member of his local medical society or the American 
Medical Association. Doctors who are already on the staffs 
specified by you as not meeting these requirements will be 
notified to qualify within the year.” 

Is not that what she told vou ? 

A. Yes. 

Q. Did you not regard that as an assurance of compliance 
with what you wanted to achieve? 



837 


A. Yes. 

Q. Did you not write to Sister Margaret of Providence 
Hospital also in the summer of 1937, quoting the Mundt 
Resolution, and asking the same question of that hospital 
(Gov. Ex. 239)? 

A. Yes, sir. 

Q. And when had Providence Hospital been la$t in¬ 
spected? 

A. I don’t recall. 

Q. Was it one of those that was applying for residency 
that spring? 

A. Yes, sir. 

Q. Did you not say in the same letter that you had other 
criticisms of the hospital? 

A. Yes, sir. 

Q. And did you not say (Gov. Ex. 239) that— 

“As matters now stand we believe it quite likely that jwhen 
this statement is submitted to the Council at their next 
regular meeting in November, internship approval will be 
withdrawn”? 

A. Yes. j 

Q. Was not one of the reasons for the opinion that you so 
stated the fact that Peterson’s report disclosed that .they 
were not confining their staffs to members of the American 
Medical Association? 

i 

A. No, sir. 

Q. Did you point out in the letter that that criticism! had 
no bearing upon this opinion of yours that the Council 
would withdraw the interneship approval? 

A. That was not mentioned in that letter. i 

i 

Q. But you did call, in that letter, her attention to j this 
criticism? ! 

A. Yes. ! 

' 

Q. You did quote the Mundt Resolution? 

A. Yes. ; 

Q. You did ask for her compliance? 

A. I asked what they proposed to do about it. 

Q. Did not she write back to you and say (Gov. Ex. 214-0): 

“Xo words can express my distress at the possibility of 
losing the American Medical Association’s approbation of 
our interne training school. Nothing will be omitted either 
by the staff of the hospital or the superintendent to prevent 
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what would prove a dire catastrophe to Providence Hos¬ 
pital, the loss of its credit for interne training.” 

Did you not regard that as assurance that she would elimi¬ 
nate the things you criticized? 

A. Not necessarily all of them. 

Q. Well, you felt that that was sufficient assurance that 
all of them would be eliminated, when she said that nothing 
would be omitted. She told you nothing would be omitted, 
did she not? 

A. I think she qualified that by saying that nothing that 
they could do—the approval of hospitals was not based 
on a requirement that every single recommendation should 
be carried out a hundred per cent. It was based on the 
entire picture of the hospital and its ability to give good 
training to internes. 

Q. Did not she in that letter promise you one hundred 
percent compliance, and did you not so understand it ? 

Mr. Leahy: The letter speaks for itself. Let us not argue 
with the witness. 

Q. Is there any qualification of this statement? (Read¬ 
ing) : 

“Nothing will be omitted either by the staff of the hos¬ 
pital or the superintendent”— 

Is not that what she said? 

A. I don’t recall that. You have the letter. 

Mr. Leahy: The letter speaks for itself, if your Honor 
please. 

Q. Did she not write to you again on October 12 and 
give you definite assurances with regard to this Mundt 
Resolution requirement, in specific terms? 

A. My recollection is that in that letter she said that 
the criticisms in the report were very well founded and that 
the staff had unanimously agreed to meet all of the sug¬ 
gestions. 

Q. Did she not say this (Gov. Ex. 241): 

“Members of the staff who did not belong to the Medical 
Society of the District of Columbia have been contacted and 
at the present time all members have submitted their ap¬ 
plications for membership, so that now, with those excep¬ 
tions, all members of our staff are members of the American 
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Medical Association or affiliated with its constituent so¬ 
cieties.” 

Is that right? 

A. I don’t have the letter before me, but that may be 
a correct statement. 

Q. The letter is right before you, Dr. Cutter. That is 
why I gave you the exhibits. That is Exhibit No.| 241. 
I think I have quoted that letter correctly. 

A. I think you have, too; but I could not verify it with¬ 
out seeing it. 

A. Yes, sir; that is as you read it. 

Q. And she was assuring you then that she was taking 
steps to comply with the Mundt Resolution ? 

A. Yes, sir. 

Q. Let us turn to George Washington University jllos- 
pital. In August, 1937, you made the same suggestion to 
George Washington Hospital (Gov. Ex. 242), did you I not? 

A. That is right. 

Q. And you got a reply from the Medical Director. Dr. 
Bloedorn (Gov. Ex. 243) did you not? 

A. Yes, sir. j 

Q. He did not say anything about the staff membership 
requirement in that first letter, did he, so that you had to 
write again? 

A. He did not reply at all for quite a long time. That is 
why I had to write a second time. I got no reply. 

Q. When you wrote again you said this (Gov. Ex. 215): 

“Has any action been taken with respect to the resolu¬ 
tion of the House of Delegates on the subject of staff piem- 
bership contained in our letter of August 23.” 

i 

You wrote that in October, 1937, didiyou not? 

A. That is correct. 

Q. And then he responded to that, did he not, on Novem¬ 
ber 4? 

A. Yes, sir. 

Q. Did he not say (Gov. Ex. 243): 

“With respect to the resolution of the House of Delegates 
on the subject of staff membership, we find that only nine 
members of the total staff are not members of the Ideal 
Medical Society, and that of these nine, six are full time 
members of the staff of St. Elizabeth’s Hospital in thej de¬ 
partment of psychiatry. As we do not have a psychiatric 


i 
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department in George Washington University Hospital, 
these members are used primarily in a teaching capacity for 
our medical students who go to St. Elizabeth’s Hospital, 
which, as you know, is a psychiatric institution.” 

Then did he not say this: 

“The problem, then, is reduced to three members of the 
clinical staff.” 

A. Yes, sir. 

Q. Did you not take that as assurance that you were going 
to have compliance with the Mundt Resolution in that hospi¬ 
tal? 

A. It does not indicate complete compliance, because there 
were nine who were not members. 

Q. Did he not explain that that problem was reduced to 
three; that six of them were on the teaching staff of a 
psychiatric institution? 

A. But they were not members of the District Society. 

Q. He told you he was going to reduce that very shortly. 
Is not that what he assured you of? 

A. That is what he said; yes. 

Q. You adopted the same method with regard to Colum¬ 
bia Hospital, did you not? 

A. The same kind of a letter (Gov. Ex. 223) was sent to 
Columbia Hospital. 

Q. He did not reply to it, did he, from September 8 until 
in November? 

A. Oh, no; he replied on the 14th of September (Gov. Ex. 
224). 

Q. Oh. Did he? He did not reply with regard to the 
Mundt Resolution, did he? 

A. There was no reference to it in that letter. 

Q. So you wrote him on November 3,1937 (Gov. Ex. 227) 
again, asking if he was in position to report any action on 
the Peterson report, and saying, did you not— 

“This present inquiry also extends to the resolution 
which was quoted in our letter of September 8 relating to 
County Society membership as a basis for hospital privi¬ 
leges. ’ ’ 

A. There were two letters in between there, but this let¬ 
ter is correct. 




841 


! 


Q. And did you not receive a reply (Gov. Ex. 228) then, 
to that inquiry, from the superintendent of Columbia Hospi¬ 
tal on November 5,1937 ? j 

A. Yes, sir; November 5. I 

Q. Did he not say (Gov. Ex. 228): J 

“As for the demand that physicians on the staffs of hospi¬ 
tals approved for interne training should be limited toj mem¬ 
bers in good standing of their local County Medical So¬ 
cieties, it meets with the approval of the Medical Board as 
regards future appointments.’ 7 

A. Yes. | 

Q. (Continuing reading:) “So far as known, all the 
present members of the staff of this hospital, except one, are 
members of the District Medical Society. The exception is 
a man of long service in the hospital and of high standing in 
the profession. His reasons for not belonging to the So¬ 
ciety are probably personal, and nobody on the Medical 
Board suggested that any action be taken in his case.” | 

A. Yes, sir. | 

Q. Did you not find that reply satisfactory and a sub¬ 
stantial compliance? 

A. Yes, sir. j 

Q. Was Columbia then approved for interne training? 

A. No, sir. i 

7 i 

Q. Was it approved for interne training later? 

A. No, sir. j 

Q. Why were you bringing the Mundt Resolution to the 
attention of the Columbia Hospital? Did you go oufside 
of the hospitals that you were approving for interne train¬ 
ing to enforce this resolution? j 

A. I think it was just a matter of routine that it got in 
there by accident, because it never was an interne hospital. 
It is a special hospital. | 

Q. You had more correspondence on this subject with 
Columbia than you did with any of the others, did you not? 

A. I would not say it,was more than we had with any of 
the others. ; 

Q. Any of the other five here; is not that right? 

A. I don’t know the exact number of letters. It maw be. 
Q. As a matter of fact, most of this correspondence that 
we have called your attention to was after you had had oc¬ 
casion to read Dr. Woodward’s article which Dr. Fisht^ein 

j 

i 

i 

i 



published in the American Medical Association Journal re¬ 
garding Group Health; is not that right? 

A. The correspondence began on the 8th of September 
and was followed up on the 14th, 17th, and 29th of Septem¬ 
ber. It was not until November that any letter was written 
after the publication of that article. 

Q. The article was published on October 2? 

A. That is right. 

Q. And Dr. Woodward had been writing it through the 
summer? 

A. I don't know anything about that. 

Q. Had he not submitted a draft of it early in September? 

A. I don't know. 

Q. You do not know anything about that either? 

A. Certainly not. 

Redirect examination: 

Page 40 of the proceedings of the House of Delegates of 
the AM A at Atlantic City, June 7 through June 11, 1937 
(Gov. Ex. 608) deals with the invitation of representatives 
of the Judicial Council to meet with the Council on Medical 
Education and Hospitals. At that time the Judicial Coun¬ 
cil wanted some cooperation from the Council on Medical 
Education and Hospitals with reference to the practice of 
medicine by hospitals, particularly in connection with the 
Department of Radiology. This cooperation which the 
Judicial Council wanted had nothing at all to do with group 
practice, prepayment plans, contract practice of medicine, 
or anything of that sort, and “related to the practice of 
some hospitals of going into the practice of medicine 
through their radiological department and furnishing radio¬ 
logical service to the public, and in connection with that 
they very frequently exploited their radiologist.” Co¬ 
operation was desired by the Judicial Council in a “situa¬ 
tion which occurred in some hospitals wherein the hospital 
might take in $50,000 or $70,000 on its radiological depart¬ 
ment, and then employ a man to do the work at perhaps a 
salary of $5,000; and the practitioners in those localities, 
and particularly the radiologists felt that was a very un¬ 
fair arrangement, and they had appealed to the Judicial 
Council to see if something could be done to stop it.” The 
Council thought something ought to be done to stop the ex¬ 
ploitation of patients by a practice of that kind, and the 
profession felt the same way; and that is what we were all 
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going to cooperate together to try to prevent. It did not 
have anything to do with Group Health, with contract prac¬ 
tice, with Mt. Sinai Hospital, or with the Milwaukee Mgdical 
Association. 

Pages 40 and 41 of the proceedings of the House of Dele¬ 
gates held June 10 to June 14, 1935 (Gov. Ex. 606), did not 
have anything whatsoever to do with group practice of 
medicine, or contract practice of medicine, or prepayment 
plans, or however you might describe them. The proceed¬ 
ings had reference to this radiology situation. The Coun¬ 
cil and the Judicial Council had been discussing the matter 
of hospitals exploiting for tw r o years, from 1933 to f935. 
The Council recommended to the House of Delegate^ and 
“the general tenor * * * was that w T e had had confer¬ 

ence between the Council on Medical Education and the 
Judicial Council and w’e had tried to cooperate witlji the 
Judicial Council by securing for them information concern¬ 
ing the operations of hospitals, in their radiological de¬ 
partments.” The minutes of 1936 speak of a plan | that 
was to be devised and the words are used there in the ^ense 
that it w’ould take some time to w r ork out a plan, arid no 
very satisfactory one w T as ever worked out. The practice 
of w’hicli w’e w’ere complaining, I don’t think was finally 
stopped. 

The American College of Surgeons examines hospitals 
and investigates hospitals to keep them up to standards. 
The distinction between that examination and the examina¬ 
tion of the AMA is as follow’s: 

i 

“The examination which we make of hospitals is directed 
to their educational program for internes and residents. 
The examination which the College of Surgeons makes is 
not directed to the educational function of the hospital, but 
rather to the function of rendering medical care to it£ pa¬ 
tients—medical and surgical care; and the approval of the 
College of Surgeons is based upon an examination of the 
hospital with reference to its ability to provide good, sjound 
medical care for its patients.” 

j 

The American College of Surgeons w r as founded in |l913 
and its program of inspection of hospitals began just after 
the w’ar in 1918 or 1919. There are no other agencies w^hidi 
have facilities for inspecting hospitals. The AMA changed 
the title of the Council from the Council on Medical Educa¬ 
tion to the Council on Medical Education and Hospitals in 


i 
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1919, and the actual visitation of hospitals began a few 
years later, about 1923. From that time the approval given 
by the AMA has been recognized generally throughout the 
United States and our registration of hospitals is utilized 
by the Government of the United States very extensively. 

Q. Is it utilized now on the question of the national 
defense? 

A. Yes; it is. 

Mr. Lewin: Wait a minute. 

Mr. Leahy: It is on the question of the value of approval. 

The Court: I will sustain the objection. We are deal¬ 
ing with a different period here. Exception. 

Q. What is the attitude of the Council with reference to 
any hospital, whether it is in Milwaukee, Seattle, Chicago, 
Washington, D. C., Boston, or any other city that you can 
think of, which retains upon its staff five doctors who have 
been expelled from their local medical society by the vote 
of the majority of the members as being unworthy of be¬ 
longing to the society? 

A. The Council would feel that such hospital did not 
conform to the requirements of the essentials for a regis¬ 
tered hospital. 

The membership of the staff of a hospital is of the great¬ 
est importance because the character of the service which 
is rendered in the hospital depends upon the character and 
qualifications of the physicians who compose its staff. 
Under the “Essentials of a Registered Hospital” (Def. Ex. 
11) the ethical standing of a doctor who is on the staff 
is taken into consideration as well as his abilitv. I use the 
word “ethical” in reference “to the principles of ethics 
adopted by our Association,” and these principles of ethics 
of the AMA represent “substantially the principles of 
ethics which are recognized by all physicians, whether they 
are or are not members of the AMA.” These principles 
of ethics are usually traced back to the time of Hippocrates, 
2,400 years ago. 

Q. What is the attitude of the Council of which you are 
the secretary where a hospital retains upon its staff five 
men who refuse to abide by and to perform in accordance 
with those principles of ethics? 

A. The Council would consider that such a hospital did 
not conform to the standards for a registered hospital. 


Q. What action then would the Council take with infer¬ 
ence to those five doctors, if anv ? 

A. None with reference to them. It would take the {hos¬ 
pital off the registered list. | 

Q. Do you require any hospital to seek registration? 

A. No, sir. 

Q. Is it not their voluntary act and request? 

A. Entirely. 

Q. And what you do then is to withdraw the privilege of 
registration from a hospital; is that right? 

A. That is it. 

Q. Do you still leave it free for the hospital to keep those 
doctors on their staff if they want to? 

A. Certainly. j 

Q. Does your Council in any way undertake to impose 
its will upon the administration of any hospital? 

A. The Council does not try to impose its will on ^ny 
hospital. 

Q. For instance, in the city of Washington, when tliese 
letters were written, this correspondence back and fojrth 
with George Washington, Georgetown, Columbia, and so 
forth, when, for instance, you found that on the Geoi’ge 
Washington Hospital staff there were nine doctors \yho 
were not members of the Medical Society, six of whiom 
were in St. Elizabeth’s Hospital, three of whom were hot 
members of the Medical Society: What action did your 
Council take with regard to withholding approval frpm 
George Washington University Hospital? 

A. None at all. 

Q. In the case of Columbia Hospital what action did you 
take? j 

A. None at all. j 

Q. And that was after you read the Woodward article, 
was it not? 

A. Yes. 

Q. What did you do with reference to the Washington 
Sanitarium? j 

A. Nothing. 

Q. Did you, in connection with any single Washington 
hospital, Doctor, officially or otherwise exert threats or any 
pressure to compel the hospital to have on their staffs onjly 
members of the local societv? 

* j 

A. No, sir; we did not. I 
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The paragraph which is numbered Arabic Two under Ro¬ 
man One of the Essentials of a Registered Hospital (Def. 
Ex. 11) refers to the staff, and under Roman numeral Three 
there are more details about the medical staff, and, when a 
hospital applies for approval to the Council, a copy of these 
Essentials is sent it and the hospital knows in advance of its 
application what requirements it must fulfill if it expects 
the application to be granted. The requirements are the 
essentials and we so publish them. 

Def. Ex. 11, “Essentials of a Registered Hospital,” pre¬ 
pared by the Council on Medical Education and Hospitals 
of the AMA, was read from to the jury as follows: 

11 General Statement.—Hospitals should be organized and 
conducted primarily for the purpose of providing facilities 
where the sick and the injured of the community may be 
given scientific and ethical medical care. 

Registration is a basic distinction between all recognized 
hospitals and those that are refused recognition. It is 
a prerequisite to the consideration of a hospital for ap¬ 
proval for internes or for residencies in specialties. 

The registration of hospitals, the approval of hospitals 
for internes, approval for residencies in specialties, and 
all other service of the Association regarding hospitals is 
carried on by the Council on Medical Education and Hos¬ 
pitals. Separate essentials have been adopted for each of 
these types of approval. 

It is the desire of the Council to cooperate in every way 
for the improvement of hospital service, whereby the sick 
and injured may be provided with scientific and ethical 
medical care. 

The Council does not have nor does it assume legal 
authority over any hospital. It recognizes clearly that the 
officers in charge of such institutions have the unques¬ 
tioned right to conduct the hospitals in any way they may 
deem wise. If a hospital desires to have its name appear 
on the American Medical Association hospital register and 
thus have the endorsement of that Association, it should be 
willing to comply with the principles which the Council on 
Medical Education and Hospitals considers necessary. 

I. Organization.—1. The organization should consist of 
a supreme governing body qualified to administer a hospital. 
This may be a board of trustees or directors, a partnership 
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or an individual. Such a board, partnership or individual 
must assume final authority and responsibility for tliej ad¬ 
ministration. | 

2. There must be a well qualified executive officer who 
may be designated as administrator, superintendent or di¬ 
rector or by some other title. This person should be! re¬ 
sponsible to the governing body for carrying out its policies. 
The executive officer should be assisted by competent per¬ 
sonnel adequate to the needs of the institution. 

II. Physical Plant.—1. The hospital plant should Con¬ 
sist of modern, safe buildings maintained in a sanitary 
condition, provided with fire protection and adequately 
equipped and furnished for the comfort of patients. Equip¬ 
ment for diagnosis and treatment should be reasonably 
complete for all types of work the staff purports to carry 
on in the hospital. 

2. Institutions accepting surgical and obstetric patients 
should provide a modernlv equipped operating roomj, a 
delivery room, and a nursery. Hospitals that are strictly 
limited in the service they offer are not expected to li$ve 
the complete organization and equipment of a general hos¬ 
pital. 

! 

III. Medical Staff.—1. Since the medical staff is the mpst 
important factor in the delivery of medical service to pa¬ 
tients, too great care cannot be exercised in the selection 
of staff members. The staff should be limited to physicians 
holding the degree of Doctor of Medicine from medical 
colleges acceptable to the Council on Medical Education aind 
Hospitals, having satisfactory qualifications as to training, 
licensure and ethical standing, and to dentists who are 
graduates of recognized dental colleges and whose profes¬ 
sional ability and standing are known to the medical staiff. 

*•**##* 

3. The form of organization of the staff is determined by 
the size and the activity of the hospital in accordance with 
its needs. 

4. In very small hospitals where there are few physicians 
and where an elaborate organization is not practicable, there 
should still be some authority competent to pass upon the 
qualifications of those who seek to use the hospital’s facili¬ 
ties. Particular care should be exercised in the assignment 

i 
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of surgical privileges since it is essential for tlie safety of 
patients that both the surgeon and his assistants be properly 
qualified. 

5. Where further organization is needed it should con¬ 
sist of such officers as president, secretary and others; and 
committees, such as executive, medical records and creden¬ 
tials, elected or appointed according to the constitution and 
by-laws. 

6. Staff departments such as medicine, obstetrics and 
surgery, should be organized as may seem wise. 

7. Staff meetings should be held for the review of the 
work of the hospital, the discussion of results, the reports 
of autopsy and pathologic studies, the presentation of 
papers and such other matters as concern the professional 
work of the hospital.’’ 

And then follow others on what the pathology and labo¬ 
ratory diagnosis should be, how autopsies should be con¬ 
ducted; radiology, anesthesia, nursing service, dietetics, 
pharmacy, medical records, and so forth. 

If, in examining a hospital, it is found that the hospital 
is not following the Essentials of a Registered Hospital 
“the first thing we would do would be to notify the hos¬ 
pital of the things we consider to be lacking, and if they 
were things that could be reasonably corrected, we would 
allow them to go on and correct them.” The report on the 
examination of Providence Hospital, an interne hospital, 
has a summary to it and five points are noted regarding 
which it was suggested that improvements should be made. 
The copy of that report, with the five points for correction, 
was sent to Providence Hospital and the report contains 
nothing at all to the effect that Providence Hospital must 
comply with the Mundt Resolution, and it does not refer 
to anything concerning the staff or its membership. 

There are four or five men in my department who handle 
correspondence, and it is not humanly possible for me to 
take care of all correspondence that comes to the office. I 
ask those men to prepare letters in reply to inquiries that 
come in and submit them to me for signature. The letter 
dated July 22, 1938 to the superintendent of the Tampa 
Municipal Hospital (Gov. Ex. 643), states: 

“Thank you for your letter of June 29 in which you in¬ 
vite the Council to send a representative to assist you in 



the solution of certain problems now confronting the Tampa 
Municipal Hospital. 

It is unlikely that we can release one of our staff men 
now or in the near future, since the field work is necessarily 
planned well in advance. You may be sure, however, that 
the Council desires to be kept informed of what develop¬ 
ments may take place. If later it seems desirable a; visit 
may be arranged. 

The Council is well aware of the situation existing in 
Tampa between the Hillsboro County Medical SocictV and 
the doctors serving the Latin population through fraternal 
clubs on a contract basis. The position of the hospital 
has always been under the purview of the Council. A rea¬ 
sonable amount of time has elapsed during which a ;solu- 
tion might have been effected.” j 

i 

Then it savs that the Council on Medical Education and 
Hospitals is carrying out the edict of the House of Dele¬ 
gates of the American Medical Association, and it quotes 
the resolution, and it goes on to say: 

“The principle involved is one of unethical contract prac¬ 
tice by members of your hospital staff. This is in conflict 
with the resolution as -well as with your own staff jcon¬ 
stitution and by-laws. No action for removal of the Iios- 
pital from the approved list will be taken immediately,; and 
I believe the Council can see its way clear to carry the 
name of the Tampa Municipal Hospital in the forthcoming 
list to be printed in the Educational number of the Journal 
of the American Medical Association, August 27, 1938] If 
a satisfactory settlement cannot be made during the current 
year, the recognition of the hospital by the Council inay 
be jeopardized.” 

Now let me ask you this. If a hospital is operating in 
conflict with its own staff constitution and by-laws, what 
effect would that have with respect to the Council’s recog¬ 
nition of the hospital so acting in violation of its own staff 
constitution and by-laws? j 

A. It would be regarded as a serious breach of the stand¬ 
ards which we have proposed. 

We published the name of that hospital in the AMA Edu¬ 
cational Number of the Journal and gave them a year in 
which to try to effect an improvement, and, while a year was 
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mentioned, actually no action was taken at the end of the 
year, and the hospital remained on the register. 

The staff of a hospital which is approved for interne train¬ 
ing has more importance from the standpoint of selection 
of membership than the staff of another hospital which is 
not engaged in interne training, because it is responsible 
for teaching young men who have come to them for in¬ 
struction. In that respect concerning the ethical practice 
of one teaching younger doctors, he should be a good ex¬ 
ample to the men he is teaching and that is precisely what 
we have in mind with reference to the staff when we state 
in the “Essentials of a Registered Hospital” that it must 
be an ethical staff, as we are looking out for the young 
men who are coming up to be doctors. 

In the examination of hospitals we always try to ascer¬ 
tain whether the practice which is carried on there is satis- 
factorv and in accordance with modern standards. 

Q. Can you tell us what the purpose of the Mundt Reso¬ 
lution was, that is the purpose of the House of Delegates 
in adopting it? 

The Government objected and the objection was sustained 
and exception was noted. 

I don’t know how many hospitals have adopted the prin¬ 
ciple set forth in the Mundt Resolution, and I have no 
definite information on that. I don’t recall exactly what the 
action of the hospitals in the city of Washington was 
concerning the principles in the Mundt Resolution, but I 
think that Providence took some action similar to George¬ 
town. I do not recall the date that Georgetown Hospital put 
in effect the principles stated in the Mundt Resolution. 

Q. After you read the Woodward article in October of 
1937, Doctor, what did you do toward bringing the Mundt 
Resolution to the notice of the other hospitals in Washing¬ 
ton which had not been examined? 

A. Nothing. 

Q. Did you personally, or through anybody else, bring 
the Mundt Resolution to their attention? 

A. No, sir. 

Q. Was anything done with respect to the Washington 
hospitals differently from what was done with reference to 
every other hospital in the United States, so far as the 
Mundt Resolution was concerned? 

A. There was nothing different. 
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Dr. Cutter identified the Principles of Medical Ethics 
attached to Gov. Ex. 1, a stipulation, and they were read 
to the jury from the stipulation, as follows: 

“Principles of Medical Ethics. 

Chapter I. 

! 

In General: 1 

! 

The Physician’s Responsibility 

Section 1.—A profession has for its prime object the 
service it can render to humanity; reward or financial 
gain should be a subordinate consideration. ! 

The practice of medicine is a profession. In chopsing 
this profession an individual assumes an obligatiqn to 
conduct himself in accord with its ideals. 

Groups and Clinics. 

I 

Section 2.—The ethical principles actuating and govern¬ 
ing a group or clinic are exactly the same as those applicable 
to the individual. As a group or clinic is composed of 
individual doctors, each of whom, whether employer, em¬ 
ployee or partner, is subject to the principles of ethics 
herein elaborated, the uniting into a business or profes¬ 
sional organization does not relieve them either individually 
or as a group from the obligation they assume when enter¬ 
ing the profession. j 

i 

Chapter II. The Duties of Physicians to Their Patients. 

Patience, Delicacy and Secrecy. 

i 

I 

Section 1.—Patience and delicacy should characterize 
all the acts of a physician. The confidence coneerriing 
individual or domestic life entrusted by a patient tj) a 
physician and the defects of disposition or flaws of character 
observed in patients during medical attendance should! be 
held as a trust and should never be revealed except when 
imperatively required by the laws of the state. There are 
occasions, however, when a physician must determine 
whether or not his duty to society requires him to thke 
definite action to protect a healthy individual from becom¬ 
ing infected, because the physician has knowledge, obtained 
through the confidences entrusted to him as a physician, 
of a communicable disease to which the healthy individual 
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is about to be exposed. In such a case, the physician 
should act as he would desire another to act toward one 
of his own family under like circumstances. Before he 
determines his course, the physician should know the civil 
law of his commonwealth concerning privileged communi¬ 
cations. 

Prognosis. 

Section 2.—A physician should give timely notice of 
dangerous manifestations of the disease to the friends of 
the patient. He should neither exaggerate nor minimize the 
gravity of the patient’s condition. He should assure him¬ 
self that the patient or his friends have such knowledge of 
the patient’s condition as will serve best interests of 
the patient and the family. 

Patients Must Not Be Neglected. 

Section 3.—A physician is free to choose whom he will 
serve. He should, however, always respond to any request 
for his assistance in an emergency or whenever temperate 
public opinion expects the service. Once having under¬ 
taken a case, a physician should not abandon or neglect the 
patient because the disease is deemed incurable; nor should 
he withdraw from the case for any reason until a sufficient 
notice of a desire to be released has been given the patient 
or his friends to make it possible for them to secure another 
medical attendant. 

Chapter III. 

The Duties of Phvsicians to Each Other and to the Pro- 
fession at Large. 

Article I.—Duties to the Profession. 

Uphold Honor of Profession. 

Section 1.—The obligation assumed on entering the pro¬ 
fession requires the physician to comport himself as a 
gentleman and demands that he use every honorable means 
to uphold the dignity and honor of his vocation, to exalt 
its standards and to extend its sphere of usefulness. A phy¬ 
sician should not base his practice on an exclusive dogma 
or sectarian system, for ‘sects are implacable despots; to 
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accept their thraldom is to take away all liberty from one’s 
action and thought.’ (Nicon, father of Galen.) 

i 

I 

Medical Societies. 

Section 2.—In order that the dignity and honor 6f the 
medical profession may be upheld, its standards exalted, 
its sphere of usefulness extended, and the advancement of 
medical science promoted, a physician should associate him¬ 
self with medical societies and contribute his time, energy 
and means in order that these societies may represent the 
ideals of the profession. 

I 

Deportment. 

Section 3.—A physician should be an ‘upright mgn, in¬ 
structed in the art of healing.’ Consequently, he must keep 
himself pure in character and conform to a high standard 
of morals, and must be diligent and conscientious in his 
studies. ‘He should also be modest, sober, patient, prompt 
to do his whole duty without anxiety; pious without going 
so far as superstition, conducting himself with propriety in 
his profession and in all the actions of his life.’ (Hippoc¬ 
rates.) 

j 

Advertising. 

Section 4.—Solicitation of patients by physicians as in¬ 
dividuals, or collectively in groups by whatsoever jname 
these be called, or by institutions or organizations, whether 
by circulars or advertisements, or by personal communica¬ 
tions, is unprofessional. This does not prohibit ethical .insti¬ 
tutions from a legitimate advertisement of location, physical 
surroundings and special class—if any—of patients ac¬ 
commodate. It is equally unprofessional to procure 
patients by indirection through solicitors or agents of any 
kind, or by indirect advertisement, or by furnishing qr in¬ 
spiring newspaper or magazine comments concerning cases 
in which the physician has been or is concerned. All bther 
like self-laudations defy the traditions and lower the j tone 
of any profession and so are intolerable. The most worthy 
and effective advertisement possible, even for a young jphy- 
sician, and especially with his brother physicians, is the 
establishment of a well-merited reputation for professional 
abilitv and fidelitv. This cannot be forced, but must be the 
outcome of character and conduct. The publication or cir- 
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culation of ordinary simple business cards, being a matter 
of personal taste or local custom, and sometimes of con¬ 
venience, is not per se improper. As implied, it is unpro¬ 
fessional to disregard local customs and offend recognized 
ideals in publishing or circulating such cards. 

It is unprofessional to promise radical cures; to boast of 
cures and secret methods of treatment or remedies; to ex¬ 
hibit certificates of skill or of success in the treatment of 
diseases; or to employ any methods to gain the attention 
of the public for the purpose of obtaining patients. 

Patents and Perquisites. 

Section 5.—It is unprofessional to receive remuneration 
from patents for surgical instruments or medicines; to ac¬ 
cept rebates on prescriptions or surgical appliances, or 
perquisites from attendants who aid in the care of patients. 

Medical Laws—Secret Remedies. 

Section 6.—It is unprofessional for a physician to assist 
unqualified persons to evade legal restrictions governing 
the practice of medicine; it is equally unethical to prescribe 
or dispense secret medicines or other secret remedial agents, 
or manufacture or promote their use in any way. 

Safeguarding the Profession. 

Section 7.—Physicians should expose without fear or 
favor, before the proper medical or legal tribunals, corrupt 
or dishonest conduct of members of the profession. All 
questions affecting the professional reputation or standing 
of a member or members of the medical profession should 
be considered only before proper medical tribunals in execu¬ 
tive sessions or by special or duly appointed committees on 
ethical relations. Every physician should aid in safeguard¬ 
ing the profession against the admission to its ranks of 
those who are unfit or unqualified because deficient either 
in moral character or education. 

Article II.—Professional Services of Physicians to Each 
Other. 

Physicians Dependent on Each Other. 

Section 1.—Experience teaches that it is unwise for a 
physician to treat members of his own family or himself. 
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Consequently, a physician should always cheerfully and 
gratuitously respond with his professional services to the 
call of any physician practicing in his vicinity, or of the 
immediate family dependents of physicians. 

Compensation for Expenses. 

i 

Section 2.—When a physician from a distance is ealled 
on to advise another physician or one of his family depend¬ 
ents, and the physician to whom the service is rendered is 
in easy financial circumstances, a compensation thaf will 
at least meet the traveling expenses of the visiting physician 
should be proffered. When such a service requires an ab¬ 
sence from the accustomed field of professional work of 
the visitor that might reasonably be expected to entail a 
pecuniary loss, such loss should, in part at least, be provided 
for in the compensation offered. 

One Physician to Take Charge. 

Section 3.—When a physician or a member of his depend¬ 
ent family is seriously ill, he or his family should select 
a physician from among his neighboring colleagues to take 
charge of the case. Other physicians may be associated 
in the care of the patient as consultants. 

Article III.—Duties of Physician in Consultations. 

I 

I 

Consultation Should be Encouraged. 

i 

Section 1.—In serious illness, especially in doubtful or 
difficult conditions, the physician should request consulta¬ 
tions. 

i 

1 

Consultations for Patient’s Benefit. 

i 

! 

Section 2.—In every consultation, the benefit to be de¬ 
rived by the patient is of first importance. All the phy¬ 
sicians interested in the case should be frank and cap did 
with the patient and his family. There never is occasion 
for insincerity, rivalry or envy and these should never be 
permitted between consultants. 

i 

Punctualitv. 

* 

Section 3.—It is the duty of a physician, particularly in 
the instance of a consultation, to be punctual in attendance. 
When, however, the consultant or the physician in charge is 

I 

i 

i 

I 
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unavoidably delayed, the one who first arrives should wait 
for the other for a reasonable time, after which the consul¬ 
tation should be considered postponed. When the consult¬ 
ant has come from a distance, or when for any reason it 
will be difficult to meet the physician in charge at another 
time, or if the case is urgent, or if it be the desire of the 
patient, he may examine the patient and mail his written 
opinion, or see that it is delivered under seal, to the phy¬ 
sician in charge. Under these conditions, the consultant’s 
conduct must be especially tactful; he must remember that 
he is framing an opinion without the aid of the physician 
who has observed the course of the disease. 

Patient Referred to Specialist. 

Section 4.—When a patient is sent to one specially skilled 
in the care of the condition from which he is thought to be 
suffering, and for any reason it is impracticable for the phy¬ 
sician in charge of the case to accompany the patient, the 
physician in charge should send to the consultant by mail, 
or in the care of the patient under seal, a history of the 
case, together with the physician’s opinion and an outline 
of the treatment, or so much of this as may possibly be of 
service to the consultant; and as soon as possible after the 
case has been seen and studied, the consultant should ad¬ 
dress the physician in charge and advise him of the results 
of the consultant’s investigation of the case. Both these 
opinions are confidential and must be so regarded by the 
consultant and by the physician in charge. 

Discussions in Consultation. 

Section 5.—After the physicians called in consultation 
have completed their investigations of the case, they should 
meet by themselves to discuss conditions and determine the 
course to be followed in the treatment of the patient. No 
statement or discussion of the case should take place before 
the patient or friends, except in the presence of all the phy¬ 
sicians attending or by their common consent; and no opin¬ 
ions or prognostications should be delivered as a result of 
the deliberations of the consultants, which have not been 
concurred in by the consultants at their conference. 

Attending Physician Responsible. 

Section 6.—The physician in attendance is in charge of 
the case and is responsible for the treatment of the patient. 
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Consequently, he may prescribe for the patient at any time 
and is privileged to vary the mode of treatment outlined 
and agreed on at a consultation whenever, in his opinion, 
such a change is warranted. However, at the next consul¬ 
tation, he should state his reasons for departing from the 
course decided at the previous conference. When an emer¬ 
gency occurs during the absence of the attending physician, 
a consultant may provide for the emergency and the subse¬ 
quent care of the patient until the arrival of the physician 
in charge, but should do no more than this without the Con¬ 
sent of the physician in charge. 

l 

Conflict of Opinion. 

! 

Section 7.—Should the attending physician and the Con¬ 
sultant find it impossible to agree in their view of a case 
another consultant should be called to the conference or the 
first consultant should withdraw. However, since the con¬ 
sultant was employed by the patient in order that liis opinion 
might be obtained, he should be permitted to state the result 
of his study of the case to the patient, or liis next frienjd in 
the presence of the physician in charge. 

I 

Consultant and Attendant. 

Section 8.—When a physician has attended a case as a 
consultant, he should not become the attendant of the patient 
during that illness except with the consent of the physician 
who was in charge at the time of the consultation. 

I 

Article IV.—Duties of Physicians in Cases of Interfer¬ 
ence. 


Misunderstandings to be Avoided. 

Section 1.—The physician, in his intercourse with a pa¬ 
tient under the care of another physician, should observejthe 
strictest caution and reserve; should give no disingenuous 
hints relative to the nature and treatment of the patient’s 
disorder; nor should the course of conduct of the physician, 
directly or indirectly, tend to diminish the trust reposed in 
the attending physician. In embarrassing situations,! or 
wherever there may seem to be a possibility of misunder¬ 
standing with a colleague, the physician should always sleek 
a personal interview with his fellow. 


i 


i 






858 


Social Calls on Patient of Another Physician. 

Section 2.—A physician should avoid making social calls 
on those who are under the professional care of other phy¬ 
sicians without the knowledge and consent of the attendant. 
Should such a friendly visit be made, there should be no in¬ 
quiry relative to the nature of the disease or comment upon 
the treatment of the case, but the conversation should be 
on subjects other than the physical condition of the patient. 

Services to Patient of Another Physician. 

Section 3.—A physician should never take charge of or 
prescribe for a patient who is under the care of another 
physician, except in an emergency, until after the other phy¬ 
sician has relinquished the case or has been properly dis¬ 
missed. 

Criticism Should be Avoided. 

Section 4.—When a physician does succeed another phy¬ 
sician in the charge of a case, he should not make comments 
on or insinuations regarding the practice of the one who 
preceded him. Such comments or insinuations tend to lower 
the esteem of the patients for the medical profession and 
so react against the critic. 

Emergency Cases. 

Section 5.—When a physician is called in an emergency 
and finds that he has been sent for because the family at¬ 
tendant is not at hand, or when a physician is asked to 
see another physician’s patient because of an aggravation 
of the disease, he should provide only for the patient’s im¬ 
mediate need and should withdraw from the case on the 
arrival of the family physician after he has reported the 
condition found and the treatment administered. 

When Several Physicians are Summoned. 

Section 6.—When several physicians have been summoned 
in a case of sudden illness or of accident, the first to arrive 
should be considered the physician in charge. However, as 
soon as the exigencies of the case permit, or on the arrival 
of the acknowledged family attendant or the physician the 
patient desires to serve him, the first physician should with¬ 
draw in favor of the chosen attendant; should the patient 
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or his family wish someone other than the physician knjown 
to be the family physician to take charge of the case the 
patient should advise the family physician of his desire. 
When, because of sudden illness or accident, a patiept is 
taken to a hospital, the patient should be returned to the 
care of his known family physician as soon as the condition 
of the patient and the circumstances of the case warrant |this 
transfer. 

i 

i 

A Colleague’s Patient. 


Section 7.—When a physician is requested by a colleague 
to care for a patient during his temporary absence! or 
when, because of an emergency, he is asked to see a patient 
of a colleague, the physician should treat the patienjt in 
the same manner and with the same delicacy as he wquld 
have one of his own patients cared for under similar cir¬ 
cumstances. The patient should be returned to the Care 
of the attending physician as soon as possible. 


Relinquishing Patient to Regular Attendant. 

Section 8.—When a physician is called to the patient of 
another physician during the enforced absence of ^hat 
physician, the patient should be relinquished on the return 
of the latter. 


Substituting in Obstetric Work. 

Section 9.—When a physician attends a woman in labor 
in the absence of another who has been engaged to attend, 
such physician should resign the patient to the one first! en¬ 
gaged, upon his arrival; the physician is entitled to com¬ 
pensation for the professional services he may have ren¬ 
dered. 

i 

Article V.—Differences between physicians. 

Arbitration. 

! 

Section 1.—Whenever there arises between physicians a 
grave difference of opinion which cannot be promptly ad¬ 
justed, the dispute should be referred for arbitration to 
a committee of impartial physicians, preferably the Bo^rd 
of Censors of a component county society of the American 
Medical Association. 


I 
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Article VI.—Compensation. 

Limits of Gratuitous Service. 

Section 1.—The poverty of a patient and the mutual pro¬ 
fessional obligation of physicians should command the 
gratuitous services of a physician. But endowed institu¬ 
tions and organizations for mutual benefit, or for accident, 
sickness and life insurance, or for analogous purposes, have 
no claim upon physicians for unremunerated services. 

Conditions of Medical Practice. 

Section 12.—It is unprofessional for a physician to dis¬ 
pose of his services under conditions that make it impos¬ 
sible to render adequate service to his patient or which 
interfere with reasonable competition among the physicians 
of a community. To do this is detrimental to the public 
and to the individual physician, and lowers the dignity 
of the profession. 

Contract Practice. 

Section 3.—By the term ‘contract practice’ as applied to 
medicine is meant the carrying out of an agreement be¬ 
tween a physician or a group of physicians, as principals 
or agents, and a corporation, organization, political sub¬ 
division or individual, to furnish partial or full medical 
services to a group or class of individuals on the basis of 
a fee schedule, or for a salary or a fixed rate per capita. 

Contract practice per se is not unethical. However, cer¬ 
tain features or conditions if present make a contract un¬ 
ethical, among which are: 1. When there is solicitation of 
patients, directly or indirectly. 2. When there is under¬ 
bidding to secure the contract. 3. When the compensation 
is inadequate to assure good medical service. 4. When 
there is interference with reasonable competition in a com¬ 
munity. 5. When free choice of a physician is prevented. 
6. When the conditions of employment make it impossible 
to render adequate service to the patients. 7. When the 
contract because of any of its provisions or practical re¬ 
sults is contrary to sound public policy. The phrase ‘free 
choice of physician,’ as applied to contract practice, is de¬ 
fined to mean that degree of freedom in choosing a physi¬ 
cian which can be exercised under usual conditions of em¬ 
ployment between patient and physician when no third 
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party has a valid interest or intervenes. The interjection 
of a third party who has a valid interest or who intervenes 
does not per se cause a contract to be unethical. A ‘yalid 
interest ’ is one where, by law or necessity, a third party 
is legally responsible either for cost of care or for indem¬ 
nity. ‘Intervention’ is the voluntary assumption of partial 
or full financial responsibility for medical care. Inter¬ 
vention shall not proscribe endeavor by component or! con¬ 
stituent medical societies to maintain high quality of Serv¬ 
ice rendered by members serving under approved sickness 
service agreements between such societies and governmental 
boards and bureaus and approved by the respective societies. 

Each contract should be considered on its own merits; and 
in the light of surrounding conditions. Judgment should 
not be obscured by immediate, temporary or local results. 
The decision as to its ethical or unethical nature must be 
based on the ultimate effect for good or ill on the people as 
a whole. 

i 

j 

Commissions. 

i 

Section 4.—When a patient is referred by one physician 
to another for consultation or for treatment, whether the 
physician in charge accompanies the patient or not, ijt is 
unethical to give or to receive a commission by whatever 
term it may be called or under any guise or pretext what¬ 
soever. ' 

i 

Direct Profit to Lay Groups. i 

i 

Section 5.—It is unprofessional for a physician to dis¬ 
pose of his professional attainments or services to any 
lay body, organization, group or individual, by whatever 
name called, or however organized, under terms or con¬ 
ditions which permit a direct profit from the fees, salary 
or compensation received to accrue to the lay body or indi¬ 
vidual employing him. Such a procedure is beneath the 
dignity of professional practice, is unfair competition with 
the profession at large, is harmful alike to the profession 
of medicine and the welfare of the people, and is agaihst 
sound public policy. j 

Chapter IV. j 

i 

The Duties of the Profession to the Public. ! 
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Physicians as Citizens. 

Section 1.—Physicians, as good citizens and because their 
professional training specially qualifies them to render this 
service, should give advice concerning the public health of 
the community. They should bear their full part in en¬ 
forcing its laws and sustaining the institutions that ad¬ 
vance the interests of humanity. They should cooperate 
especially with the proper authorities in the administra¬ 
tion of sanitary laws and regulations. They should be 
ready to counsel the public on subjects relating to sani¬ 
tary police, public hygiene and legal medicine. 

Public Health. 

Section 2.—Physicians, especially those engaged in pub¬ 
lic health work, should enlighten the public regarding quar¬ 
antine regulations; on the location, arrangement and dietar¬ 
ies of hospitals, asylums, schools, prisons and similar insti¬ 
tutions; and concerning measures for the prevention of epi¬ 
demic and contagious diseases. When an epidemic prevails, 
a physician must continue his labors for the alleviation of 
suffering people, without regard to the risk of his own 
health or life or to financial return. At all times, it is 
the duty of the physician to notify the properly constituted 
public health authorities of every case of communicable 
disease under his care, in accordance with the laws, rules 
and regulations of the health authorities of the locality 
in which the patient is. 

Public Warned. 

Section 3.—Physicians should warn the public against 
the devices practiced and the false pretensions made by 
charlatans which may cause injury to health and loss of life. 

Pharmacists. 

Section 4.—By legitimate patronage, physicians should 
recognize and promote the profession of pharmacy; but 
any pharmacist, unless he be qualified as a physician, who 
assumes to prescribe for the sick, should be denied such 
countenance and support. Moreover, whenever a druggist 
or a pharmacist dispenses deteriorated or adulterated drugs, 
or substitutes one remedy for another designated in a pre¬ 
scription, he thereby forfeits all claims to the favorable 
consideration of the public and physicians. 
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Conclusion. j 

While the foregoing statements express in a general-way 
the duty of the physician to his patients, to other members 
of the profession and to the profession at large, as wqll as 
of the profession to the public, it is not to be supposed 
that they cover the whole field of medical ethics, or that 
the physician is not under many duties and obligations be¬ 
sides those herein set forth. In a word, it is incumbent 
on the physician that under all conditions, his bearing to¬ 
ward patients, the/public and fellow practitioners should 
be characterized by a gentlemanly deportment and that he 
constantly should behave toward others as he desires them 
to deal with him. Finally, these principles are primarily 
for the good'of the public, and their enforcement should 
be conducted in such a manner as shall deserve and receive 
the endorsement of the community. 


With reference to the Tampa Hospital, they were not 
taken from the register within one year from July 22, 1038. 
I do not think that at any time subsequent thereto ^the 
Tampa Hospital was removed from the register. 

Recross-examination. 


Q. Is it not true that those doctors who had been engaged 
in Tampa in rendering medical services to these fraternal 
clubs, to these groups with a Latin population, and who 
had been on the staff of the Tampa Municipal Hospital, 
were required to resign from the staff of the Tampa Munic¬ 
ipal Hospital? 

A. I couldn’t say whether they were required to resign; 
I think they did resign. 

Q. The hospital dropped them as a result of your activi¬ 
ties ? ! 


A. I think not. 

Q. The hospital dropped them; you will agree with that? 

A. Yes. ! 

Q. Now, before they did resign you did withdraw regis¬ 
tration from that hospital? 

A. No, sir. 

Q. Didn’t your Council drop the Tampa Municipal Hos¬ 
pital for this reason and 'only reinstate them because a 
suit for injunction was filed? 

A. I think not. 


• ••«••• 
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Q. First didn’t the Tampa Municipal Hospital drop these 
doctors in question? From its staff? 

A. That is my recollection. 

Q. And didn’t those doctors go into court and obtain 
an injunction preventing that discharge? 

A. Something of that sort occurred; I am not certain 
of the details. 

Q. And after that didn’t you notify that hospital that 
your council was withdrawing its approval from that hos¬ 
pital? 

A. Not within the period covered by this investigation. 

Q. Oh, well, now, I didn’t ask you that. I asked you if 
after that time, didn’t you then take action and withdraw 
them from your approved list? 

A. It was quite a long time after that. 

Q. Specifically, wasn’t it February 17, 1940, and isn’t 
that a copy of your letter to the hospital (Gov. Ex. 641) ? 

A. That is a correct copv of the letter of Februarv 17, 
1940. 

Q. (Reading Gov. Ex. 641): 

“My Dear Mr. McKay: 

“The Council on Medical Education and Hospitals, meet¬ 
ing on February 11, voted to withdraw approval for the 
training of interns at the Tampa Municipal Hospital. As 
a result of the changes which have been made recently in 
the organization of the medical staff, the Council is con¬ 
vinced that the hospital is no longer capable of fulfilling 
the requirements fixed by this Council and ratified by our 
House of Delegates.” 

Weren’t the changes in the organization of the medical 
staff referred to this reinstatement of those doctors pro¬ 
duced by their injunction suit? 

A. That was one of the changes. 

Q. Was that one of the changes referred to in this letter, 
which caused you to withdraw approval for interne train¬ 
ing at that hospital? 

A. The changes referred to in the letter were that the 
entire staff of the hospital had been changed and within six 
months thereafter had undergone an almost complete change 
again, so that there was no continuity of service or super¬ 
vision over the training of internes. 

Q. Weren’t the changes that you referred to in this let¬ 
ter, and which caused you to act in withdrawing that ap- 
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proval, the fact that these doctors whom you had objected 
to were reinstated on the staff of the Municipal Hospital 
by order of the equity court down there? 

A. That was not the only reason. 

Q. That was one of them? j 

A. That was one of them. 

Q. And wasn’t the other one, the other change ^n the 
staff, that the rest of the staff members of the AMA, with¬ 
drew from the Tampa Hospital when these doctors! were 
reinstated by the court? j 

A. No, I think not. 

Q. Is there any truth in what I have asked you? j 

A. I know that a good many of the members ojf the 
Society did stay on the staff. 

Q. And a good many left? i 

A. Some of them. 

Q. I just want to ask him about this other change, whether 
the other change in the medical staff which you refer to 
in that letter was not the change that resulted when a 
group of AMA doctors left that hospital because these 
other, doctors to whom you objected had been reinstated 
by the Court? 

A. I couldn’t say whether that was the reason whyjthey 
left, but all I can say is there was a complete change in the 
staff of the hospital at one period, and within six mcinths 
a complete change again, and we notified the hospital !that 
if they couldn’t keep a staff more regularly than that we 
couldn’t depend on it to carry out our educational program. 

Q. But there was a substantial change in the personnel 
of the staff shortly after the injunction suit was decided? 

A. There were two almost complete changes of the £taff 
within six months or so. 

Q. Didn’t you understand that there was a connection 
between those changes and the injunction action? 

A. I have forgotten just where the injunction action 
came in. 

Q. The principles of medical ethics were introduced 
through your testimony. Do you recall that provision of 
the principles which says that contract practice may} be 
unethical if it is contrary to sound public policy? 

A. Yes. j 

Q. Do you understand that to mean that the American 
Medical Association is the judge of what is sound public 
policy in connection with contract practice? 

55—6879 1 
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A. The American Medical Association would have to 
judge how to apply that phraseology in their consideration 
of the evidence. 

Q. Doesn’t it usually act in that regard through the 
Judicial Council? 

A. Yes. 

Q. And don’t you know it to be the fact that the Judicial 

Council has consistently failed to define what thev mean 

• * 

by “contrary to sound public policy”? 

A. I am not aware of that. 

Q. Aren’t you aware of these transactions in the Judicial 
Council which I now read you, from Exhibit 137: 

These proceedings were November 12, 1937— 

“The secretary presented the request of Dr. Kinsley Rob¬ 
erts, Medical Director of the Bureau of Cooperative Medi¬ 
cine of the Cooperative League of the United States of 
America, for definitions of ‘solicitation,’ ‘advertising,’ 
and ‘contrary to good public policy.’ 

No definite action was taken by the Council but there was 
no objection to giving Doctor Roberts the definition of ‘solic¬ 
itation’ as adopted by the Judicial Council. The Judicial 
Council has never defined the terms ‘advertising’ or ‘con¬ 
trary to good public policy.’ ” 

Didn’t you know that? 

A. No, I never heard that before. 

Q. Did you ever see a definition of “sound public policy” 
as used in circumscribing the proper limits of contract prac¬ 
tice? 

A. I don’t recall. 

Q. As far as you know, the matter is completely within 
the caprice of the Judicial Council, without any standard 
to guide it as to what is or is not sound public policy? 

A. I wouldn’t say that, no. 

Redirect examination. 

I have never seen a definition of “sound public policy” 
in the law; I have never found it in the dictionary; and I 
don’t know of anybody else who ever did. I have never 
looked for it. 

Q. Why did the Council consider, if the Council did so, 
that a hospital which couldn’t keep a staff longer than six 
months was such a hospital as couldn’t remain on its ap¬ 
proved list as those or as one qualified to train internes? 
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A. Because it is necessary, to carry out any kind of a 
system of training, to have the continuity in planning and 
execution of any training program to have constant and 
regular supervision, and any hospital that wasn^t in a 
position to undertake the responsibility of doing that we 
felt was incapable of properly carrying out such a prbgram. 


Host. Pat McCarran, a witness for the defendants. 

I 

Direct examination. 

By Mr. Leahy: 

I am Senator from Nevada. I identify a copy of ah orig¬ 
inal letter received by me as a member of the Committee 
on Appropriations of the Senate from R. N. Elliott, Acting 
Comptroller General of the United States, dated December 
16,1937, as a correct copy, with exhibits lettered A to P, in¬ 
clusive, as well as my letter of December 1, 1937, to Mr. 
Elliott (all of said documents being marked Def. Ex. 17). 
I identify a letter received dated September 22, 1937] from 
Howard Acton, Director of Public Relations, Federal Home 
Loan Bank Board (marked Def. Ex. 18). I identify a let¬ 
ter received by me from John H. Fahey of the Federal Home 
Loan Bank Board dated December 3, 1937 (marked Def. 
Ex. 19). I identify the report of H. R. 8837 made by Con¬ 
gressman Woodrum of the House Committee on Appropria¬ 
tions dated January 6, 1938. A copy of this report was 
furnished to each member of the Appropriations Commit¬ 
tee of the Senate (Def. Ex. 20). I identify the transcript 
of the hearing before the subcommittee of the Committee 
on Appropriations of the Senate on H. R. 8837, as Def. Ex. 
21 . ! 


Thomas H. Reavis, a witness for the defendants. 

| 

Direct examination. 

| 

By Mr. Leahy: j 

I am employed in the General Accounting Office as in¬ 
vestigator and have been there for 15 years. I produce, 
under subpoena to the Comptroller General, certain docu- 


i 
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ments, being a certified copy of a letter from the Comptroller 
General dated December 16, 1937, to the Honorable Pat 
McCarran, United States Senator, together with the ex¬ 
hibit attached thereto, marked Def. Ex. 22. 

Mr. Lewin: Before you start with this witness, I would 
like to make an offer. Your Honor, I think I neglected 
to offer formally in evidence the letters and documents 
which were read in connection with Dr. Cutter’s cross-ex¬ 
amination. 

The Court: That is so, but they have been read to such 
an extent by counsel that of itself puts them in evidence. If 
you want the record to formally indicate the admission of 
such documents you may give the stenographer a list of 
them. 

The defendants objected to these documents on the 
grounds they were incompetent, irrelevant, immaterial, that 
no conspiracy had been proven, hearsay, and too remote 
in time and place. 

Objection overruled and exception noted. 

(Gov. Exs. 619-656, inclusive, were received in Evidence.) 


Dr. C. M. Peterson, a witness for the defendants. 

Direct examination. 

Bv Mr. Leahv: 

I reside at Palatine, Illinois. I am secretary of the 
Council on Industrial Health of the American Medical As¬ 
sociation. From April, 1930, to February, 1938, I was on 
the staff of the Council of Medical Education and Hospitals. 
I graduated from the medical school of the University of 
Minnesota in 1927; engaged in the practice of medicine 
at the clinic in Duluth, Minnesota. I practiced medicine 
privately in London, Minnesota, and did postgraduate work 
at the New York Postgraduate College and Hospital. When 
with the Council I investigated the educational program in 
hospitals for 7 or 8 years and personally visited between 
150 and 200 hospitals, covering the entire country. In 
each instance when I made an examination an application 
was first filed by the hospital with the Council requesting 
approval. On receipt of this request application forms 
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were sent out together with the essentials governing the 
various kinds of approval. Such pamphlets set out! were 
the same as Def. Ex. 12 and 13. On February 3, 1937, I 
received at the Council a letter from Dr. James A. Qahill 
(Def. Ex. 16) requesting approvals of residencies in sur¬ 
gery at Georgetown University Hospital and Providence 
Hospital. I answered that letter, sending applications for 
these residency approvals to be submitted on behalf of 
Georgetown and Providence Hospitals. After receiving 
back the applications, as soon as other arrangements ,could 
be made pertaining to other applications all over the coun¬ 
try, I came to Washington in the early summer of 1937, and 
visited Georgetown, Providence, Washington Sanitajrium, 
George Washington, and Columbia Hospitals. I examined 
Columbia, the Washington Sanitarium, and George Wash¬ 
ington Hospitals as routine reinspectiojns at the same) time 
I examined Georgetown and Providence. On coming to 
Washington I received no particular instructions and was 
left largely to my own initiative. Dr. Cutter, no member 
of the Council, nor any other person in the AMA gave me 
any instructions pertaining to these examinations. After 
completing my examinations of the hospitals, I made re¬ 
ports on all hospitals I visited, which was routine procedure. 
Copies of the reports were sent to each individual hospi¬ 
tal. Def. Ex. 23 is my inspection report on Providence 
Hospital; Def. Ex. 25 is my report on Columbia Hospital; 
Def. Ex. 27 on Washington Sanitarium; Def. Ex. ^4 on 
Georgetown University Hospital and Def. Ex. 26 on George 
Washington University Hospital. The original of j each 
of these reports was submitted to the Council and a copy 
was sent to each hospital. The reports covered a review 
of the internships, the staff organization, clinical material, 
out patient department, medical records, medical library, 
pathological service, teaching plan, interne committee,' gen¬ 
eral medicine, surgery, obstetrics, special instructions, staff 
coverage, and in so far as Georgetown is concerned, g fel¬ 
lowship in dermatology, fellowship in medicine, and a fel¬ 
lowship in radiology. The summaries to these reports were 
for purposes of bringing to the attention of the administra¬ 
tive staff of the hospitals the findings that are most promi¬ 
nent and which need to be brought to their attention jnost 
forcibly, in other words, the deficiencies needing correction. 

1 recite in my reports the deficiencies that needed to be 
corrected in certain of the hospitals inspected, and stated 
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that in the event the recommendations for corrections of 
deficiencies were not followed or pursued, generally speak¬ 
ing, they would not be given the approval sought. The 
general effect of nonobservance of matters brought out in 
the summary on the Council would be that the Council would 
withhold or withdraw approval. In my opinion if the 
recommendations I suggested were followed each hospital 
would be improved. At the time I made my inspections 
and reports I knew nothing of Group Health. "When I made 
my examinations and inspections of the hospitals I heard 
nothing and discussed nothing with anyone about Group 
Health. I hadn’t discussed Group Health with Dr. Cutter 
or with anyone else at all in any way, shape, or form, and 
Group Health never entered my mind in my inspection 
of the Washington hospitals, or in any of the recommenda¬ 
tions which made up my reports. None of my correspond¬ 
ence subsequent to my reports has anything to do with 
Group Health. 

The general plan was for the inspector to prepare a letter 
of transmittal for Dr. Cutter’s signature. If other cor¬ 
respondence should be had following the letter of trans¬ 
mittal, ordinarily Dr. Cutter would conduct it. I should 
say that Dr. Cutter conducted the correspondence with the 
Washington hospitals. I dictated Gov. Ex. 239, dated Au¬ 
gust 21, 1937, to Providence Hospital. After I dictated it 
I sent it to Dr. Cutter for his signature. The custom with 
reference to initials on letters prepared for Dr. Cutter’s 
signature is to place his initials followed by the stenog¬ 
rapher's, and underneath to place mine, showing that I 
dictated the letter. 

Q. Doctor, I want to draw your attention to this letter 
which you wrote to Providence Hospital. It encloses, as 
it states, a copy of your notes and recommendations, re¬ 
ferring to opportunities available for internes at Provi¬ 
dence Hospital, and you say: 

“Please refer this statement to the officers of the staff 
and membership of the Executive Committee. 

You will recognize that there are several factors that 
are not in conformity with the Council’s regulations gov¬ 
erning interneship approval.” 

What were those factors? You say there are several 
factors not in conformity with the Council’s regulations. 
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A. Those factors were the ones enumerated in the* sum¬ 
mary of the report. 

Q. The ones that your attention has just been brought 
to? 

A. Yes. 

Q. And which you just explained to us? 

A. Yes. 

Q. (Reading): 

“It is a matter of great interest to this office, therefore, 
to learn whether the recommendations enumerated at this 
end of the report are acceptable or not. As. matters jstand 
now we believe quite likely that when this statement is 
submitted to the Council at its regular meeting early in 
November interneship approval will be withdrawn.” j 

To what were you referring as the basis of your belief 
when you dictated that letter, that interneship approval 
would be withdrawn from Providence? 

A. Here, again, I referred to the recommendations con¬ 
tained in the summary of the report regarding conditions 
I found in Providence Hospital. 

Q. Doctor, in that report you also made an analysis of 
the staff to which your attention was directed as I went over 
the report with vou. Do vou recall? 

A. Yes. 

Q. I will ask you whether or not the analysis o|f the 
membership of the staff had anything to do with the para¬ 
graph which you have just read? 

A. No; it had nothing to do with that. 

Q. To what, exclusively, did that paragraph refer when 
it said that interne approval would very probably be with¬ 
drawn? 

A. To the statements in the summarv regarding thei mat- 

* c? o I 

ters that I found below par in respect to interne training. 

Q. (Reading): 

“Similarly the application for approval of a residency 
in surgery is held in abeyance pending adjustment o|f the 
present situation.” 

To what did you refer by the phrase “present situation”? 

j 

A. Those factors which I felt were still below the stand¬ 
ard recommended by the Council regarding the training of 
a surgical resident. 
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Q. You called attention in the concluding paragraph of 
your letter to the Mundt Resolution, so-called, did you not? 

A. Yes, sir. 

Q. Why, Doctor, was the Mundt Resolution referred to 
in this particular letter? 

A. We were calling the attention of all hospitals to the 
Mundt Resolution as we inspected them in relationship to 
our inspection program. 

Q. AYhat difference was there in your conduct when writ¬ 
ing this particular letter to Providence Hospital and to 
other hospitals you inspected at the same time? 

A. We followed this same procedure. 

Q. With reference to all hospitals? 

A. All hospitals approved for interneship and residen¬ 
cies. 

I dictated the letters accompanying the transmittal of my 
reports to George Washington, Georgetown, Providence, 
Washington Sanitarium, and Columbia Hospitals. In call¬ 
ing the attention of these five hospitals I inspected to the 
Mundt Resolution no connection was had or intended con¬ 
cerning Group Health, as I hadn’t even heard of Group 
Health at all when I wrote the letters. 

Report on inspection of Providence Hospital, Def. Ex. 
23; report on inspection of Georgetown University Hos¬ 
pital, Def. Ex. 24; report on inspection of Columbia Hos¬ 
pital, Def. Ex. 25; report on inspection of George Washing¬ 
ton Hospital, Def. Ex. 26 and report on inspection of Wash¬ 
ington Sanitarium and Hospital, Def. Ex. 27, were offered 
and received in evidence. 

Def. Ex. 23, the report and inspection of Providence Hos¬ 
pital, was read from as typical of Def. Exs. 24, 25, 26, and 
27, to jury, as follows: 

“Providence Hospital ought to be in excellent position to 
provide high-grade internships. Like all hospitals with 
essentially a private clientele, there are difficulties in es¬ 
tablishing an active and progressive teaching program. 
The following recommendations are made: 

1. It is suggested that the details of appointment and 
supervision of interns be assigned to a separately organized 
intern committee which will report to the Executive Com¬ 
mittee or to the whole staff, as seems more desirable. 
Such a committee should consider adopting the following 
activities: 
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a. Regular physical examination of interns at the| out¬ 
set of service including a flat plate of the chest. 

j 

b. Adoption of regulations which will require that each 

intern maintain a record of the work he performs subject to 
check by the residents and countersign by the chief of serv¬ 
ice. Advantages are that obvious deficiencies in experience 
can be corrected and the hospital authorities may recom¬ 
mend or promote on a merit basis. j 

c. Meeting should be held periodically with the interns 

to settle difficulties as thev arise and to determine whether 

* 

all interns are receiving a well balanced clinical training. 

d. Development of additional teaching exercises \yould 
improve the internship considerably, such as: 

1. Improved contact with clinical pathology and a icon- 
trolled experience in that department and by the develop¬ 
ment of weekly clinical pathological conferences. 

2. Development of a clinical society by the interns them¬ 
selves where they may invite clinicians to discuss subjects 
the interns select themselves. 

******* 

At present there is no tradition for good records in Provi¬ 
dence Hospital. 

* # * *■ # * # | 

Statistical reviews should be improved through recording 
by services the number of admissions, discharges, condition 
on discharge, infections, consultations, deaths, and! au¬ 
topsies. Where organized hospital services exist, it is 
usually preferable to submit service statistics at depart¬ 
mental conferences rather than before the entire staff. 

##**### 

The autopsy record is susceptible of great improvement. 
One hundred autopsies a year should not represent great 
difficulty. Coroner’s autopsies are not considered as use¬ 
ful educationally unless it is possible for house officers to 
witness the procedures and suitable protocols are available 
for the hospital files.” 

i 

i 

It was on the basis of the recommendations contained in 
Def. Ex. 23 that I advised Providence Hospital (Gov. Ex. 
239) that there were several factors not in conformity with 
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the Council’s regulations governing internship approval, 
and, finding the hospital below par, I stated it was “quite 
likely that when this statement is submitted to the Council 
at its regular meeting early in November internship ap¬ 
proval will be withdrawn,” and “similarly the application 
for approval of a residency in surgery is held in abeyance 
pending adjustment of the present situation.” Nothing in 
the reports or in the letters transmitting the reports to the 
hospitals had any connection at all with Group Health. 

Cross-examination. 

By Mr. Lewin: 

As was customary in all reports, in my reports on the 
Washington hospitals I reported on staff memberships. 
This was not done pursuant to the Mundt Resolution. 

Q. Do you know anything about this minute of the meet¬ 
ing of the Council on Medical Education and Hospitals held 
February 15, 1936, with regard to the resolution of the 
House of Delegates adopted at Cleveland? The Mundt 
Resolution was adopted at Cleveland, was it not? 

A. I believe so. 

Q. (Reading): “That physicians on the staffs of hos¬ 
pitals approved for interne training by the Council be 
limited to members in good standing of their local medical 
societies. It is suggested that in making reports on interne 
hospitals the Council’s inspectors include an analysis of 
staff affiliations; that is to say, that they indicate which 
are fellows of the AM A, which are members and non-mem¬ 
bers. Such a report sent to the superintendent of the 
hospital would have a good effect.” 

Were vou not familiar with that? 

A. I believe I attended that meeting of the Council; yes. 

Q. Would you say now that the reason you were required 
to report on the staff memberships when you inspected 
these hospitals was because of the Mundt Resolution? 

A. Our principal approach to the staff analysis was in 
relation to the character of men who were to be responsible 
for the training of internes. 

Q. Wait a moment. Did you go into the character of the 
individual members of the staff, or did you simply go into 
the question of whether or not they were members of 
your Society? 
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A. We obtained staff lists of the hospitals at the' time 
we visited them and referred them to the list we had in 
our own office regarding their membership in the AMA. 

Q. Did you study and report on the individual charac¬ 
ters of the staff members? 

A. The individual characters? 

Q. Yes. 

A. We took into consideration memberships in other 
societies as well, particularly special societies. 

Q. Did you take into consideration the membership on 
the staffs of any of these five hospitals in societies pther 
than the AMA? Will you look at those reports, please? 

A. In connection with George Washington Hospital it 
appears that the staff, for example, is made up of the 
faculty of George Washington University Medical School, 
which would be a factor in its favor, as far as experience 
in teaching is concerned. I do not see any analysis of the 
staff here in this report. At Georgetown the analysis 
refers to membership and affiliation and non-membefship 
in the American Medical Association. 

Q. I did not ask you that. I asked you whether you 
analyzed the affiliations of staff members with other so¬ 
cieties than the AMA and whether you reported on them. 

A. Yes. I call attention to certain of the executivd and 
visiting staffs being professors, associate professors, as¬ 
sistant professors in Georgetown Medical School. 

At Columbia Hospital I call attention to the proposal 
for the development of eligibility to certification by the 
American Board of Obstetrics and Gynecology. 

Q. What is that? 

A. That is a certifying agency which, through a system 
of examinations, establishes the competency of a main in 
the specialty of obstetrics or gynecology. 

Q. Is it in connection with the AMA? 

A. Yes. They have representatives on the Examining 
Board from the appropriate section of the AMA. 

Q. Is it confined to AMA members? 

A. Membership in the AMA is one prerequisite for| cer¬ 
tification. 

Q. I want to know what reports you made upon ^taff 
affiliations in societies other than the AMA. 

Mr. Richardson: He has told vou. 

i i 

Mr. Lewin: He has told me about some professorship 
at local medical schools. 
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By Mr. Lewin: 

Q. Have you not? 

A. Yes. 

Q. Is that all? 

A. And the matter we have just discussed about special 
certification. 

Mr. Leahv: Go ahead through the others, Doctor. 

The Witness: In respect to Washington Sanitarium, the 
hospital itself had some specific rule regarding staff ap¬ 
pointment which I do not recall at the moment; and in 
respect to Providence Hospital no other affiliation is men¬ 
tioned, as I read this now, other than the American Medical 
Association. 

Bv Mr. Lewin: 

•> 

Q. You were interested, you say, in reporting on the 
membership or non-membership in the AMA because you 
were interested in the character of the men who were 
instructing the internes; is that right? 

A. Yes." 

Q. And you confined your study of their character to 
ascertaining whether or not they were members or non¬ 
members of the AMA. That is what that means, does it not ? 

A. If vou will include that certain references are made 
to other affiliates. 

Q. And those are the references that you have given, that 
some were professors in some of the medical schools? 

A. Yes, sir. 

Q. What is your testimony now, since I read you this 
minute of your Council, as to whether or not your purpose 
of studying and reporting on staff affiliations was connected 
with the Mundt Resolution and grew out of the Mundt 
Resolution? 

A. I can say this speaks for itself. 

Q. What does it speak? Are you in agreement -with it? 
Did it grow out of the Mundt Resolution or didn’t it? You 
testified to the contrary a moment ago. Does it speak cor¬ 
rectly for itself ? 

A. This does not quote the resolution as such. 

Q. Does it refer to the Mundt Resolution or not? It 
says “the resolution adopted at Cleveland with regard to 
staff membership.” 

A. I should say that it referred to the Mundt Resolution. 







Q. Then vour testimony would be that your practice in 
reporting on affiliations with the AMA directly grew out 
of the Mundt Resolution, would it not? 

A. As regards this action, yes. 

Q. As regards your action in making these reports, yes; 
is not that correct? 

A. I thought you said that it grew out of this statement. 

Q. I asked you whether your action in making I these 
reports on the five Washington hospitals as to staff affilia¬ 
tions with the AMA did not grow directly out of the Mundt 
Resolution? 

A. Yes. ! 


J. Francis Moore, a witness for the defendants. 

I 

i 

Direct examination. 

! 

By Mr. Leahy: 

I am employed by the Home Owners Loan Corporation 
as secretary to the Board, and have held such position Since 
November, 1939. I identify the papers comprising j Def. 
Exs. 48, 49, 50, 50A, and 57 as official records of the Home 
Owners Loan Corporation. 


Dr. Charles Gordon Heyd, a witness for the defendants. 

i 

Direct examination. 

i 

j 

Bv Mr. Leahv: 

* w • 

I reside in New York City and have been a practicing 
physician there since 1909, with an office at 116 East 53d 
Street. I received an A. B. degree from the University of 
Toronto in 1905, graduated from the University of Buffalo 
Medical School in 1909, served four years as an interne 
and medical resident at the New York Post-Graduate Hos¬ 
pital and Medical School, received my degree of Doctor of 
Sciences from Temple University, was professor of Sur¬ 
gery in the medical school at Columbia and attending 
surgeon in the New York Post-Graduate Hospital. I was 
consulting surgeon, Women’s Hospital, in New York; Dover 
Hospital in New Jersey; Greenwood Hospital in Connecti¬ 
cut and Rockaway Hospital in New York City. 
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I was president of the AM A in 1936 and 1937, and am 
a former vice-president of the American College of Sur¬ 
geons. I served for 23 months in the service during the 
World War, 21 of which were with the A. E. F. equipping 
hospitals, and was commanding officer of Mobile Hospital 
No. 7. In November of 1937 I became a member of the 
Council on Medical Education and Hospitals of the AMA, 
which Council consists of seven members excluding the 
secretary, and have been since. The function of the Council 
is primarily to educate the people to improved medical 
service by the improvement in medical schools and the 
improvement of the quality of medical services in hospitals. 
The Council inspects medical schools and hospitals only 
when invited to do so, as it does not investigate a hospital 
unless requested by that hospital. About S00 to 1000 
hospitals have been inspected on request. The AMA 
maintains three divisions of hospital registration. Hos¬ 
pitals that desire listing in the register of hospitals of the 
AMA, which is done without inspection; hospitals which 
seek inspection and approval for the training of internes, 
and hospitals which seek inspection and approval for the 
teaching and training of residents. The training of an 
interne is a basic thing in a general and broad preliminary 
wav. A residenev is a continuation of the training of an 
interne and may vary from two to four years. The inspec¬ 
tion of medical schools by the Council embraces a survey of 
the physical plant, the equipment and laboratories, and an 
examination into the particular qualifications and ethics 
of teachers, and their affiliations, and a study of its library 
facilities. In other words, the Council by the effect of public 
education has reduced the number of medical schools from 
161 to 66. The Council claims no jurisdiction over medical 
schools or hospitals and makes no effort to control the 
administration of either the medical schools or hospitals. 
The purpose of the Council is to keep good medical schools 
and hospitals going, to assist them, but only through educa¬ 
tion and the value of public opinion. 

The Council exercises no control over the staff of a hos¬ 
pital, and the selection of staffs is in the board of trustees 
or directors, all as provided in the charters or licenses. In 
private hospitals in order to get on the staff a doctor 
makes an application, presents his credentials, and evidence 
of any special training he may have. He may obtain a posi¬ 
tion in the out-patient department, or clinic, and as his 
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experience and ability demonstrate, may progress and jtake 
care of a ward, and then, upon his merit, ability and service 
may, in the course of time, become a senior member of the 
staff. The tendency of hospitals in admitting doctors to 
their staffs is to ask such doctors to become members of their 
local medical society, as the hospital feels a man seeking 
the responsibility of an appointment on the medical staff 
must have the endorsement of his professional colleagues. 
He gets that by being a member of his local society, though 
there is hardly any hospital in which there are not doctors 
not members of local societies. A doctor who has not keen 
accorded privileges to practice in a hospital has no right 
to practice in that hospital. The reason being that an 
M. D. degree and a license to practice in the state doesj not 
authorize a doctor to walk into a private hospital and take 
care of his patients. That would spell hospital and medical 
chaos. That couldn’t be and isn’t done. A doctor njiust 
affiliate himself with a hospital and, by proper training, 1 get 
the right to operate in that hospital. The mere fact that a 
doctor is a member of his local society, of itself, doesj not 
warrant his being selected to the staff. In passing on appli¬ 
cants hospitals usually inquire into the ethics, character, 
standing, training, experience, natural aptitude, and com¬ 
petency of the doctor seeking privileges. Usually, in pass¬ 
ing on the application for privileges, the doctor’s wljiole 
professional life will be examined. The application will be 
referred to a committee on appointments of a medical 
board, and from there to the board of trustees for action. 
If his record is clear; if he is ethical and enjoys the due 
regard of his colleagues in the community, he probably >vill 
get the appointment. By being ethical is meant first that 
the doctor is a gentleman and follows the Golden R!ulc 
and the Ten Commandments. The American Medical Asso¬ 
ciation has a code of ethics, and all doctors, regardless! of 
whether they are members of the local society or not, have 
a code to follow, and take an oath to observe the Hippo¬ 
cratic oath which is a condensed form of everything that is 
decent and right living in the conduct of man with kis 
fellows. | 

I attended every meeting of the Council since November, 
1937. I am familiar with the Mundt Resolution. That 
resolution has had very little effect on the deliberations 
of the Council. I am a strong believer in the Mundt Reso¬ 
lution and believe it is a step for the benefit of the coin- 

I 
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munity, although possibly a bit premature, as public opinion, 
hospital minds, and medical minds, are not prepared for it. 
Basically in the Mundt Resolution is implicit a benefit in 
medical services and hospital services for the community, 
because the whole progress of medicine has been based 
upon development in the medical society. A changing era 
is faced in medical practice, individuals are living longer 
and medical practice in future is going to be preventive 
medicine, and the source of graduate instruction, and the 
new things in medicine will come from the local medical 
society as the repository of new advances in medicine. 
It is the ideal of medicine and service to the community to 
have every doctor reeducated by contact with the center 
where medical knowledge originates and is dispersed, and 
that is implicit in the Mundt Resolution. The resolution 
expresses the policy of the House of Delegates that staff 
membership should be limited to members who are in good 
standing with local county medical societies, not the AMA. 
The Council has given a large measure of deliberation and 
debate to the resolution, and how to bring this ideal ex¬ 
pectation before the medical profession. It instructed 
its secretary, Dr. Cutter, to send the resolution to the 
6,000 registered hospitals. After that had been done the 
feeling, I think, was that we had accomplished the main 
purpose that was intended in giving a wide diffusion to a 
principle of the House of Delegates. When a hospital asks 
the Council to inspect it, after the inspection has been made 
and the report sent back, a copy of the Mundt Resolution 
is sent to that hospital for informative purposes, with the 
questions, “What is your reaction to this? Is it possible 
of attainment?” The Council has never taken the atti¬ 
tude that the Mundt Resolution should be used as a threat, 
and has never taken the attitude that before a hospital 
can be approved it must conform or adopt the principle 
of the Mundt Resolution. Hundreds of communications 
along the line of Def. Ex. 14 have been sent to various 
hospitals. In sending out the Mundt Resolution no threat 
was intended to any hospital. When a hospital seeks ap¬ 
proval the Council believes they have the right to indicate 
under what circumstances that hospital will be approved, 
but at no time is there any coercion or any threat that if you 
don’t have a staff of men who are all members of your 
medical society you will not be approved. That would be 
stupid and absurd. 






| 881 

The selection of a staff in an interne hospital is important 
because hospitals seeking approval are going to traih the 
doctors who are going to take care of the people ten years 
hence. The Council prescribed the “Essentials of a Reg¬ 
istered Hospital,” Def. Ex. 11, and that lists a minimum 
that the institution should comply with before holding itself 
out as prepared to take care of the sick. In sending the 
“Essentials” and the Mundt Resolution to the hospitals 
the Council had in mind one purpose, and one purpose only, 
and that was the improvement of medical service to the 
better service of the community, and that is all. The eco¬ 
nomic status of a doctor and his position is of no moment 
whatsoever in that concept. 

When I attended the first meeting of the Council in 
November, 1937,1 had never heard of Group Health. Group 
Health was never discussed at any meetings of the Council. 
The actions of the Council with reference to hospitals Peek¬ 
ing approval, and the Mundt Resolution, had no connection 
with Group Health. At no meeting of the Council did|thev 
seek to restrain Group Health or trade in the District of 
Columbia. In sending out the Mundt Resolution and the 
“Essentials of a Registered Hospital,” no intention; was 
had to interfere with the business of Group Health.; No 
action taken bv the Council since November, 1937, had 
anything to do with Group Health. A doctor may become 
a member of a local society if he has a license to practice, 
is of good moral character, and will subscribe to the code 
of ethics of the Medical Society. Ethics are important to 
the profession as they place a high standard for the indi¬ 
vidual and aid him in being a useful member of the socjietv, 
a gentleman, honorable and upright. On becoming a mem¬ 
ber of a local society a doctor agrees to abide by a co(je of 
rules and ethics and is held accountable under that code! and 
those rules for violations thereof. If a member is charged 
with violating the code of rules of the society chargesj are 
presented against him; he usually appears before a com¬ 
mittee. If the decision is adverse he may appeal to the 
state medical society where the question is reviewed.j If 
the decision in the state society is against him, he may 
appeal to the Judicial Council of the AM A. If the deci¬ 
sion of the Judicial Council is against him he may appeal to 
the House of Delegates for a hearing. If the decision of 
the House of Delegates is against him he can appeal to the 
courts of the land for redress. 
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Dr. Christopher G. Parnahl, a witness for the defend¬ 
ants. 


Direct examination. 

By Mr. Leahy: 

For over 16 years I have been administrator of the 
Rochester General Hospital in Rochester, New York. I 
graduated from the University of Michigan Medical School 
in 1904, and the academic school in 1902, practiced privately 
in Jackson, Michigan, for 12 years, and in the last three 
organized and was director of the Department of Public 
Health and Hospitals, was professor at the University 
of Michigan in administrative medicine and later director 
of the University Hospital. I am a consultant on hospital 
administration and am active in that capacity in various 
places. I am past president and trustee, also a member 
of the American Hospital Association. I am a former 
Commissioner of Public Welfare for the City of Rochester; 
a Fellow of the American College of Physicians, a member 
of the American Public Health Association, the American 
Medical Association, and the Monroe County Medical So¬ 
ciety. The American Medical Association, representing 
organized medicine, has a distinct interest in the admini¬ 
stration of hospitals because they exist primarily to enable 
the profession to render medical service to the citizens. 
A beneficial effect accrues to the hospitals throughout 
the country by reason of inspections and examinations by 
the AMA, and this is reflected in better coordination of 
medical work in the hospitals, better direction and super¬ 
vision of the educational work of hospitals, particularly 
in relation to internes and resident physicians and directly 
affords better service to the patient. A hospital is examined 
by inspectors of the AMA occasionally 1 or periodically 
to check on the work it is doing. My signature appears 
on Gov. Ex. 254. The signature on the original of the 
carbon dated December 1, 1936 (Gov. Ex. 246) doesn’t 
correspond with the signature of Dr. Cutter as I know it. 
The letter in 1936 of September 8 referred to in Gov. Ex. 
246 doesn’t bear the signature of Dr. Cutter as I am familiar 
with it. 

Mr. Lewin: May I ask a qualifying question? Have you 
ever seen Dr. Cutter sign his name? 
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The Witness: No. 

Mr. Lewin: Have you any special knowledge of Ins 
handwriting? 

The Witness: I am not a handwriting expert, but I am 
familiar with his signature because I have received various 
communications from him. } 

Mr. Lewin: Do you know which of these two is his signa¬ 
ture and which is not? 

The Witness: I don’t think either one is. 

Mr. Lewin: You don’t think either one is? I 


The Court: They are in evidence? 

Mr. Leahy: No, September 8th is not. I 
it now. That is why I have given it to him. 



My attention was for the first time called to the Mundt 
Resolution in the letter of September 8, 1936 (Def. Exf 28). 
Then the following question w r as asked: 

“What effect did the Mundt Resolution have so far 
as you w T ere concerned on the approval of your hospital?” 

The Government objected on the ground that the witness’s 
testimony should be confined to Washington and that the 
success of the restraint in Rochester is not in issue. The 
objection was sustained and exception noted. 

Def. Ex. 28 was received in evidence and read to jury 
as follows: i 

Sept. 8, 1936. 

“Dr. Christopher G. Parnall, Med. Dir., Rochester General 

Hospital, Rochester, New York. 

“Dear Doctor Parnall: 

We are pleased to submit a copy of Dr. F. H. Arestad’s 
report of the present status of intern training at Rochester 
General Hospital. Similar documents have been sent you 
in the past and w*e hope this will prove a useful addition 
to your files. Will you kindly refer this statement to 
Dr. Prince and his committee as well as other staff members 
interested in these matters. 

It is very pleasant to know that training of house officers 
continues on the same high level noted formerlv and that 
approval of these positions by the Council is amply merited. 
It will be our purpose, therefore, to continue to publish in 
our lists that Rochester General Hospital is approved 
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for intern training and for residencies in surgery and 
medicine. 

Special approval for mixed residencies is no longer 
necessary, in accordance with the Council’s policy of as¬ 
signing full credit for such services in any hospital pre¬ 
viously approved for the general internship. 

May we call your attention to a recent resolution passed 
by the House of Delegates of the American Medical Associa¬ 
tion : 

Resolved, That it is the opinion of the House of Delegates 
of the American Medical Association that physicians on 
the staffs of hospitals approved for intern training by 
the Council on Medical Education and Hospitals should 
be limited to members in good standing of their local county 
medical societies and that the House of Delegates requests 
the Council on Medical Education and Hospitals to take 
this matter under advisement. 

What possibility, if any exists for observance of the 
principle laid down in this resolution? 

Very trulv vours, Wm. D. Cutter.” 

I don’t think I replied to Def. Ex. 28 before I received 
Gov. Ex. 246 on December 1, 1936. I replied to the request 
for comments on the Mundt Resolution in Gov. Ex. 246 by 
sending Gov. Ex. 254 to Dr. Cutter. Gov. Ex. 254 was read 
as follows: 

Dec. 17, 1936. 

“Dr. William D. Cutter, Secretary, 

American Medical Association, 

535 North Dearborn Street, 

Chicago, Illinois. 

Dear Dr. Cutter: 

Relative to the resolution of the House of Delegates favor¬ 
ing a rule by the Council on Medical Education and Hos¬ 
pitals limiting membership on a hospital staff to members 
in good standing of local county societies, I am in somewhat 
of a quandary as to just what to say. Personally I feel that 
members of hospital staffs should be members of their local 
countv societies. However, I do not believe in anv inflex- 
ible rule setting up such a standard of eligibility. 

I suggested to our Board of Directors a change in the 
By-Laws relating to staff appointments, requiring that un- 
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less otherwise voted by the Medical Board, no physician 
would be eligible to the Visiting and Associate positions of 
the staff unless he is a member in good standing of the 
county medical society. When this proposal was referred to 
the Medical Board for an opinion, I was rather surprised 
to find that its members—all members of the county rpcdical 
societv—were unanimously against it. Their feeling was 
that the county medical society should stand on its own 
merits and that it should offer enough of itself so thaf ( prac¬ 
tically every member of a hospital staff would seek member¬ 
ship, and that everything that savored of compulsion would 
subject Medicine to the same thing that arouses the resent¬ 
ment of doctors to the actions and attitudes of non-medical 
organizations. 

It was pointed out that only a small percentage of the 
staff were not members of the countv societv and that most 

* V 

of this group were younger men, most of whom will shortly 
join the county society. I am sending you a list of our 
staff appointments for the hospital year 1935-36, witjh the 
non-members checked. You will note that allowing for 
duplications, excluding the Honorary and Consulting; divi¬ 
sions, there are 128 members, 118 of whom are membejrs of 
the county society, leaving 10, or 8%, who are not. flven 
on the Honorary inactive staff of seven members, all but 
one being over 75 years of age, there is only one who is not 
a member of the county society. Of the 22 on the Consult¬ 
ing Staff, the only two who are not members of the co'untv 
societv are the Professor of Bacteriology at the University 
and a bacteriologist who is not an M. D. Our Staff repre¬ 
sents practically one-fourth of the active membership of 
the county society. On its membership are the President 
of the New York State Medical Society; the President; the 
President-Elect and the Secretary of the Medical Societv 

* I • 

of the County of Monroe. i 

I personally have been a member of the American Medi¬ 
cal Association continuously for over thirty years and two 

*> » » 

of my sons are members of county societies. 

Under the circumstances, as far as support of organized 
medicine is concerned, could the House of Delegates yerv 
well hold that the Rochester General is an unfit place for 
the training of interns? j 

With warmest personal regards and wishes for a Merry 
Christmas and a successful New Year, I am, 

Sincerely yours, C. G. Parnall.” 
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Following this I received Gov. Ex. 255. No action was 
taken by the Council on Medical Education and Hospitals of 
the AMA other than Gov. Ex. 255, following my letter to 
them stating that all of the members of our hospital staff 
were not members of the local medical society. Nothing 
further was said about approval of our hospital by the 
Council. I received no further communication with refer¬ 
ence to approval of our hospital. Our rejection as noted in 
Gov. Ex. 254 had no effect whatsoever upon the approval 
of our hospital as a suitable hospital for training internes. 


Q. As President of the American Hospital Association, 
and as a consultant in the American Hospital Association, 
have you ever heard of approval for interne training of any 
hospital in the United States depend upon either the rejec¬ 
tion or the adoption of the Mundt Resolution, or the prin¬ 
ciple contained therein? 

Mr. Lewin: Just a minute that is the same question. 

The Court: Objection sustained. I think that would 
broaden the field. It opens up a collateral issue. If I per¬ 
mitted that, it would, perhaps, bring in every hospital in 
the country. 

Mr. Leahv: We don’t wish to do that, vour Honor. 

mr f w 

Objection sustained and exception allowed. 

Gov. Ex. 255 was read to the jury as follows: 


“December 21st, 1936. 


Dr. C. G. Parnall, 

Medical Director, 

Rochester General Hospital, 
Rochester, New York. 


My dear Dr. Parnall: 


In response to your letter of December 17th, let me ex¬ 
press my appreciation of your information and your com¬ 
ment on the affiliation of your staff members with your 
medical society. 

The intention behind the resolution referred to was to 
smoke out from the staff of some hospitals certain men who 
were regarded as objectionable but whom the hospital felt 
a delicacy in removing. 

I notice in the figures which you have kindly supplied, 
that your staff enjoys a very fortunate position with regard 




887 


to the support of your professional organization apd that 
apparently any object which the Council might have had 
in view has already been anticipated. 

Cordially yjours,” 

There is operating at Binghamton, a hundred miles from 
Rochester, a plan of the Endicott-Johnson Company} there 
is a prepayment plan recently started under the auspices 
of the Erie County Medical Society, operating in Buffalo 
County; there is also some bakery plan operating.; Also 
the Agfa plan, involving group practice and prepayment, 
and all of these prepayment plans are served by members 
of the American Medical Association and members of the 
local medical societies. i 


Cross-examination. 

i 

By Mr. Kelleher: j 

* i 

! 

The Erie County Medical Society plan is connected with 
a group hospitalization plan and includes everybody in the 
medical society, and the doctors are paid fees. The 'Agfa 
plan is sponsored by a group with the approval of the 
medical society.. I am not familiar with the plans and can¬ 
not give details. 

I received, the original of Gov. Ex. 255. It is my impres¬ 
sion that it bears Dr. Cutter’s signature. 


Redirect examination. ; 

I 

Under the plan in force under the supervision of the;Erie 
County Medical Society the members paid in advance by 
monthly payroll deductions. 

I 

Recross-examination. j 

Where members participate in this plan and pay monthly 
dues, that is ethical. Where there is an arrangement for 
deduction of dues from their salaries, it is considered ethical. 

i 

! 

Redirect examination. j 

! 

The only question involved in any plan, on the grounjd of 
the ethical character of the plan, is whether or not it; can 
deliver a good quality of medicine in the public interest. 
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Dr. William C. Woodward, a defendant and a witness 
for the defendants. 

Direct examination. 

By Mr. Leahy: 

I now reside in Washington. Prior to January, 1940, I 
resided in Chicago for 17 years. I am a native of Washing¬ 
ton, D. C., and was born here in 1867. I graduated from 
Washington High School in 1885, obtained a medical degree 
from Georgetown University in 1889, obtained a law degree 
from Georgetown University in 1899, and an LL.M. in 1900. 
I am a member of the Bar of the District Court of the 
United States for the District of Columbia, the Supreme 
Court of the United States, the State of Massachusetts, and 
the State of Illinois; I have an honorary degree of LL.D. 
from Georgetown University, 1925. I was Coroner of the 
District of Columbia in 1893 and 1894 and health officer 
for the District from 1894 until 191S. I was secretary to the 
medical supervisors, the examining and licensing board for 
the District for ten years. I was in charge of public health 
for the Public Health Service here in Washington for 25 
years, as health officer. I was Health Commissioner for 
the city of Boston from 1918 to 1922, exercising legislative 
as well as executive powers. In 1922 I became Director of 
the Bureau of Legal Medicine and Legislation of the AMA, 
resigning that office in December, 1939, when I retired. I 
taught medical jurisprudence in the law and medical schools 
of Georgetown University; the medical school of George 
Washington Universitv; the medical school of Howard Uni- 
versity; the medical and law schools of Loyola University. 
I was professor of medical jurisprudence in both the medi¬ 
cal and law schools of the University of Chicago. I am a 
Fellow and ex-president of the American Public Health 
Association, an ex-president and honorary life member of 
the Conference of State and Territorial Health Authorities 
and Boards of Health, a member of the Medical Society of 
the District of Columbia, an honorary member of the Ameri¬ 
can Veterinarian Medical Society, a member of the Inter¬ 
national Association of Milk Sanitariums, and a member 
of the Roval Societv of Public Health and Hvgiene of 
London. 

In 1922, under the authority of the resolution of the House 
of Delegates, I organized the Bureau of Legal Medicine and 







Legislation and was its first head. The bureau has charge 
of matters of legislation and legal medicine of general in¬ 
terest to the profession. I kept informed as to the various 
organizations in those fields, coordinated public opinion 
and the opinion of the medical profession and generally as 
the resolution says, represented the AMA. The tjureau 
analyzed all cases reported in the national reporter system 
of Medical-Legal interest, and analyses were published from 
time to time. Information concerning matters of medical- 
legal interest was furnished the profession. Legislation was 
advocated to correct existing evils. 

Group Health was first called to my attention in the Ver- 
brveke letter of May 29, 1937 (Gov. Ex. 441-A). I received 
a copy of the Ireland letter of March, 1937 (Gov. Ex. 295), 
which I filed and took no action thereon. After receiving 
the Verbrvcke letter, and after talking with Dr. West about 
it, I decided to come to Washington to ascertain the facts. 

Q. What was there, Doctor, in the letter of May 29,j 1937, 
from Dr. Verbrvcke, U. S. Exhibit 441-A, which whs so 
different from the letter of General Ireland which we! have 
just mentioned, that caused you to think that you should 
come to Washington to make an investigation? 

A. Dr. Verbrvcke’s letter represented the situation, 
frankly, as one of national interest, and the view of tfie or¬ 
ganization, particularly the Bureau of Legal Medicine^ was 
that with respect to matters of national interest the Ameri¬ 
can Medical Association should take the initiative. With 
respect to state matters, or a case in the District of Colum¬ 
bia, we allowed the state or District organization to take 
the initiative and we cooperated and advised. 

Q. The letter of May 29, 1937, from Dr. Verbrvcke t(j) Dr. 
Woodward reads as follows (reading Gov. Ex. 441-A); 

! 

“I am writing this semi-officially as chairman of the Eco¬ 
nomic Committee of the District of Columbia Medical So¬ 
ciety to you as chairman of the Legislative Council of the 
AMA. We are faced with a new problem which would $eem 
to be more far-reaching than a purely local difficulty. Our 
immediate concern is local, but two factors make jt a 
national concern. 

The Home Owners Loan Corporation has organized a 
cooperative undertaking called Group Health Association, 
Inc. They propose to have their own set-up for medical Care 
of themselves and families with full time personnel, and 
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Dr. Brown, formerly of the Veterans Bureau, has been ap¬ 
pointed Medical Director with a reputed salary of $8,000. 
He is at the present time trying to organize a staff. The 
Home Owners Loan Corporation has about two thousand 
employees here and a number of regional offices through the 
country. This is not a great deal in itself, but we are in¬ 
formed that this undertaking is financed by a government 
loan.” 

The words “this undertaking is financed by a government 
loan” are underscored. (Continuing reading): 

“That the President has given his approbation and is so 
interested in it that if successful he plans to recommend 
similar organizations through all departments. 

“You, knowing conditions in Washington, will realize that 
if this movement should spread to the ultimate, the private 
practice of medicine would be practically destroyed, and it 
is conceivable that the experiment started here would spread 
through the entire country, as it is entirely in line with what 
the President is said to want. We feel that two of the fac¬ 
tors mentioned above bring this problem directly to the 
door of the AM A. I am asking if you will not come here to 
confer with us and advise us as to best methods of approach. 
Coming as close to the meeting at Atlantic City it seems as 
if the present were a very opportune time. 

“With kindest regards, I am, 

Sincerely yours,” 

Late in May I came to Washington to attend to other 
matters, and on arrival had a conversation with Dr. Ver- 
brycke. T learned that Group Health was supposed to be 
based on an examination into health conditions among em¬ 
ployees of HOLC. Accordingly, I first went to the United 
States Public Health Service, but they knew nothing what¬ 
ever of any such investigation. Then I went to the United 
States Employees’ Compensation Commission and was in¬ 
formed by the secretary that they had heard of no such 
investigation. Then I went to the offices of HOLC and 
learned that HOLC was not making loans to health service 
corporations. After seeing several persons there I at¬ 
tempted to see one of the Governors of the Board, but was 
told he was in conference, and was referred to Mr. Zimmer¬ 
man, to whose office I went. There I identified myself as a 
representative of the AMA eager to obtain information on 
Group Health for the purpose of discussing it at the meet- 
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inp: of the AM A at Atlantic City. I had previously learned, 
accidentally, that there was a contract of some sort between 
HOLC and Group Health, so I asked to see a copy bf the 
contract. Whereupon Mr. Zimmerman said he would have 
to get legal advice, or consult counsel. Mr. Zimmerman 
then went out, returned, and advised me that he had been 
instructed by counsel not to show a copy of the contract 
to me, but that Dr. Brown would have it at Atlantic! City. 
At Atlantic City I didn’t see Dr. Brown and was unajble to 
obtain a copy of the contract. On my return I tried but was 
unable to see Air. Zimmerman. About two weeks later I 
obtained a copy of the articles of incorporation of Group 
Health Association from the Recorder of Deeds in Wash¬ 
ington at mv request or through our representative in Wash¬ 
ington, John H. Hayes. I carried on a general investiga¬ 
tion, was back and forth between Chicago and Washington, 
met several representatives of the Medical Society, attended 
one committee meeting with Dr. Leland in July, 1937^ and 
one meeting of the Society, for the purpose of ascertaining 
what I could concerning Group Health and its relation to 
the Government. I was particularly disturbed by the ar¬ 
ticles of incorporation as I found them, and was eager to 
learn just how rapidly GHA was developing and how if was 
developing either here or elsewhere. The articles of incor¬ 
poration disturbed me because they covered all officers and 
employees of the United States Government everywhere in 
all branches of the Government, except commissioned! offi¬ 
cers and enlisted men in the Army and Navy, indicatingithat 
the organization was a national organization of large sc^ope. 
During June, July, August and September I endeavored 
to assemble reliable information regarding Group Health 
for the purpose of reporting it to the board of trustees of 
the AMA. 

i 

Q. Was that in pursuance of any policy of the American 
Medical Association with reference to collecting data or 
information ? 

A. It is a part of the duties of the Bureau of Legal Medi¬ 
cine and Legislation and is defined in the resolution uiider 
which it was created. 

Q. Do you recall how much information you were able 
to get from any source during the period of the summed of 
1937, with reference to GHA? { 

A. I got, of course, information regarding the articles 
of incorporation, and from time to time word came a$ to 

i 

! 

i 


i 
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the set-up, it may be, but I could get no specific information 
except as I got hold of a copy of the constitution and by¬ 
laws and a copy of a blank application for membership and 
a few things of that sort, all of which forms the basis of 
a report that I made. 

Efforts were made to obtain a copy of the contract be¬ 
tween HOLC and Group Health Association through vari¬ 
ous Congressmen, but they failed. 

I wrote Gov. Ex. 198. (Defense counsel read Gov. Ex. 
19S to the jury.) I received Gov. Ex. 199 in reply. (De¬ 
fense counsel read Gov. Ex. 199 to the jury.) I had no 
information with reference to the meeting of the District 
Medical Society on June 30th other than that contained in 
these two letters. “Let me suggest that Mr. Hayes at¬ 
tended that meeting and made a report, possibly: I am not 
sure. If so, the letter is in the record.” I received and 
read Gov. Ex. 180. (Defense counsel read Gov. Ex. 180 
to the jury.) The meeting of July 14, 1937, referred to in 
this letter was a meeting of one of the committees of the 
District Medical Society that Dr. Leland and I attended. 
I supplied the District Medical Society with a copy of the 
articles of incorporation of Group Health, as they re¬ 
quested. 

I obtained a preliminary announcement headed “Pri¬ 
vate and for Confidential Circulation only” from Dr. Ver- 
brvcke on my visit in the latter part of May, 1937. I re¬ 
ceived Gov. Ex. 45 at mv residence in Chicago and it was 
addressed so as to lead me to believe that it was sent to 
me as an associate member of the District Medical Society 
and not to me in my official capacity as an officer of the 
AMA. (Defense counsel read Gov. Ex. 45 to the jury.) 
I took this letter to the office and left it there as a part 
of the office records, thinking it might be of interest in 
regard to our inquiries relative to Group Health. 

I wrote Gov. Ex. 1S7. (Defense counsel read Gov. Ex. 
1S7 to the jury.) I met Dr. McGovern frequently during 
my visit to Washington during that period. On my fre¬ 
quent visits sometimes I would meet him on one occasion; 
sometimes more often. I received Gov. Ex. 188 in reply 
to my letter (Gov. Ex. 187). (Defense counsel read Gov. 
Ex. 188 to the jury.) The Bureau of Legal Medicine and 
Legislation did not express any wish or hope to be repre¬ 
sented at any of the meetings of the Executive Committee 
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of the District Medical Society. I don’t recall having con¬ 
ferred with Dr. Cutter with reference to the letters just 
read. 


Dr. Leland and I again came to Washington in Novem¬ 
ber of 1937 to attend a meeting of the District Medical 
Society with reference to Group Health. I wrote Gov. 
Ex. 202. (Defense counsel read Gov. Ex. 202 to the jury.) 
During this period I was assembling information for the 
purpose of writing my report to the Board of Trustees. 
I advised the District Medical Society to procure counsel 
and be guided bv the advice of counsel. 

o j I 

I wrote Gov. Ex. 190. (Defense counsel read Gov; Ex. 
190 to the jury.) I received a reply. Up to the tiiije of 
this letter I had received practically no information!con¬ 
cerning Group Health except I had gotten what purported 
to be a copy of the constitution and by-laws of the corpo¬ 
ration. I received Gov. Ex. 84 in response to Gov.j Ex. 
190. (Defense counsel read Gov. Ex. S4 to the jurvj) I 
had no correspondence directly with the subcommittee of 
the Executive Committee or any member of it. 

I did not do anything “in an effort to formulate a suita¬ 
ble and, effective policy with respect to combattingj the 
activity of Group Health Association” nor to my knowl¬ 
edge did the AMA. The Board of Trustees meeting jwas 
held on September 15, 16 and 17, 1937. At the time of this 
meeting the information concerning Group Health which 
I had was rather extensive and had been embodied in a 
report I had submitted under date of September 1. The 
pamphlet marked “Private—for Confidential Circulation 
only” (an attachment to Gov. Ex. 609) I got from Dr. 
Verbrvcke at the time of my visit to him. I had not; re- 
ceived a copy of the contract for which I was searching* up 
to the date of the last letter read. i 

i 

The report to the Board of Trustees which I made under 
date of September 1, was, after severe editorial cutting, 
published in the Journal of the AMA on October 2, 1937. 
Gov. Ex. 294 is a draft of the original report, with the 
addition of one page on September 7, and various addi¬ 
tions and deletions. I received Gov. Ex. Ill which \Vas 
referred by Dr. West to me. (Defense counsel read Gov. 
Ex. Ill to the jury.) Gov. Ex. 293 is a copy of the Jour¬ 
nal article. This is the official journal of the AMA. The 
AMA also publishes nine or ten other journals. 


i 

i 


j 

i 
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Gov. Ex. 284 was written by Dr. Fishbein and sent to 
me. Defense counsel read Gov. Ex. 284 to the jury as 
follows: 

“September 13, 1937 

“Dr. Woodward: 

I am returning herewith the duplicates of the report on 
the HOLC. The original is being edited for use in the 
Organization Section of the Journal.” 

I received Gov. Ex. 186. Mr. Hayes had been for many 
years the Washington correspondent representing the As¬ 
sociation generally, picking up news and matters of that 
sort, to forward to the Association. Since for some years 
past he has been connected directly with the Bureau of 
Legal Medicine and Legislation, for the purpose of procur¬ 
ing for us essential data that we need in Washington, I 
asked him to collect information for me. (Defense coun¬ 
sel read Gov. Ex. 186 to the jury.) I received Gov. Ex. 182. 
I did not formally communicate the contents of these letters 
from Mr. Hayes to Drs. West, Fishbein, Cutter and Leland. 
If I communicated the contents at all, it came about in the 
case of contacts that I would make with them throughout 
the day. If there was any matter of importance that had 
to be—policy that had to be determined, I would confer 
with Dr. West, but generally there was nothing calling for 
conferences of that sort. (Defense counsel read Gov. Ex. 
182 to the jury.) I received Gov. Ex. 183. Defense coun¬ 
sel read Gov. Ex. 183 to the jury as follows: 

“August 25, 1937 

“Dr. Woodward, Chicago. 

“Dear Dr. Woodward: 

“Following the transmittal of my letter to you of yester¬ 
day on the Group Health Association, Inc., I awoke this 
morning to read in the Washington papers the enclosed 
articles from the Herald and Post. 

“Thereupon I called at the office of Mr. W. F. Penniman, 
Assistant General Manager for District No. 6, of the Home 
Owners’ Loan Corporation. He was absent from his office 
from 2 p. m. until 4:30 p. m. but I did see him at the latter 
hour. 

“I referred to the statements in the papers and asked 
him if these statements were correct. He stated that 
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they did not come from him and he did not know whence 
they did come, and that they were not correct, lie did 
not care to amplify or be specific on any statement off facts 
—other than to say that ‘we are in the embryonic sta^e and 
our plans are not fully worked out.’ 

“During my long wait in his office to sec him, I ! asked 
the young lady in the outer office if she could supply me 
with one of the blanks used by employees of the Home .Own¬ 
ers’ Loan Corporation in applying for membership in the 
Group Health Association, and she replied that she had 
filled out her application but that she did not have another. 
I asked Penniman if he could supply one of these blanks 
to me, and his reply was that ‘he did not have any of the 
blanks.’ I will try other sources tomorrow, and willj send 
blank to you if one can be secured. 

“To my request for a list of the members of the medical 
staff, he replied that ‘that the list was not yet ready’.: 

“I talked later to Mr. Howard Acton, in charge of Press 
Relations for the Home Owners’ Loan, and suggested!that 
something official ought to be prepared at once to supply 
newsmen instead of articles such as appeared todajy in 
Washington papers, which apparently are not prepared 
with official approval. 

“It may be advisable for you to delay publication of your 
article until these fellows are compelled to come out in the 
open and let the world know definitely what they are doing. 

Verv trulv vours, 

John F. Hayes.” 


I wrote Gov. Ex. 184. Defense counsel read Gov. Ex. 
184 to the jury as follows: j 


“Dear Mr. Hayes: 


I thank you very much for your letter of August 25 rela¬ 
tive to Group Health Association, Incorporated. 

I am not sure but that the situation described in vbur 
letter calls for an earlier publication by the American Medi¬ 
cal Association concerning Group Health Association, In¬ 
corporated, rather than a later one—that is, if those who 
control our publication machinery deem it wise to publish 
anvthing. 
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I enclose herewith a draft of the article that I prepared 
with a view to publication. I have not yet prepared a 
closing section. You can see, I believe that I have very 
well anticipated everything that is going on in Washington 
in connection with this matter, even to Filene’s part in 
the matter, in some cases having the facts before me and 
in other cases drawing deductions from these facts. Was 
not Fahey a labor lawyer in Boston before he assumed his 
present position in Washington? 

Will you not examine this draft and return it to me at 
the earliest possible moment with any comments and critic¬ 
isms you see fit to make? Please regard it as confidential. 

Yours truly,” 

Mr. Fahev is chairman of the Board of Governors of 
the HOLC. Edward A. Filene was a retired department 
store owner in Boston and the founder of the Twentieth 
Century Fund and was its president at that time. 

I wrote Gov. Ex. 185. It is dated August 30th and I 
sent it to Mr. Hayes. Gov. Ex. 185 was read to the jury as 
follows: 

“Dear Mr. Hayes: 

I am informed that although Twentieth Century Fund, 
Inc., of which Mr. Edward A. Filene is President, was inter¬ 
ested in the organization of the cooperative medical service 
in Washington out of which Group Health Association, Inc., 
grew, the Fund subsequently withdrew its support. The 
group that was promoting the Group Health Association, 
Inc., is said to have been so radical in its ideas and so 
unbusinesslike in the conduct of its affairs that Twentieth 
Century Fund, Inc., would have none of it. 

“Dr. Fishbein suggests that if we could have some lay 

person from Washington not identified in any way with 

the American Medical Association write to Mr. Filene about 

the matter, he might get something of interest; not to write 

about the withdrawal of the Twentieth Centurv Fund but 

•> 

to write for information concerning the present movement, 
for instance: 

“Dear Mr. Filene: 

“The local press in Washington has recently published 
articles about a cooperative medical service organized here 
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in Washington referred to as Cooperative Health Associa¬ 
tion, Inc. In one of the articles, it was stated: 

‘The Twentieth Century Fund of New York, backed by 
Edward A. Filene, Boston merchant, philanthropist, also 
is aiding the corporation, chartered under the District of 
Columbia laws.’ j 

i 

“I am therefore turning to you for information concern¬ 
ing the practicability and value of Group Health Associa¬ 
tion, Inc. Obviously, inquiry of the government officials who 
are responsible for the organization can lead only to lauda¬ 
tory answers, for unless they thoroughly believe in the plan 
they can certinly not have undertaken to underwrite lit up 
to $100,000. Moreover, these men, as I understand ijt, are 
all novices in this field and Twentieth Century Fundy Inc., 
is not. Twentieth Century Fund, Inc., and you as its Presi¬ 
dent, are however, 1 assume, in positions from which the 
plan can be viewed with unbiased minds and you will natur¬ 
ally keep yourselves informed concerning the activities of 
the organization in view of the support you have giveii it— 
if you have given it the support the newspapers say you 
have. I shall appreciate it very much if you let me have 
your frank opinion regarding the expediency of a person 
of limited means identifying himself with this organization. 
What is the likelihood of its defaulting in its obligations ? 
What can one expect of it in the way of competent medical 
and hospital services? Etc.? 

“Of course, Mr. Hayes, the foregoing is only a sugges¬ 
tion. You may have no one whom you could ask to write 
such a letter to Mr. Filene. If so, do not hesitate to say so. 
You may be able to frame a much better letter than I have 
suggested. What I have written is intended only to give 
a definite idea as to the line of thought that seemed to run 
through Dr. Fishbein’s mind. 

“Incidentally, Dr. Fishbein thought that he could not 
run my article on Group Health Association, Inc., ujntil 
next week, so you will not see it in the Journal'for Septem¬ 
ber 4. 

“Yours truly, “Directojr.” 

I received Gov. Ex. 203. (Defense counsel read Gov. Ex. 
203 to the jury.) I saw Gov. Ex. 103. The text is very 
familiar to me. It was written by Dr. West. Defense coun¬ 
sel read Gov. Ex. 103 to the jury as follows: j 

57—6879 | 


i 
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“June 23, 1937. 

“Mr. Thomas A. Hendricks 
Executive Secretary 
Indiana State Medical Association 
Home-Mansur Building, 

Indianapolis, Indiana. 

“Dear Mr. Hendricks: 

“I am very greatly obliged to you for your letter of June 
22, for the memorandum attached to it and for the copy of 
(quote) ‘A Plan for a Cooperative Medical Service on a 
Periodic Payment Basis for Federal Employees and Their 
Families in Washington.’ (Close quote.) 

“While we already had a copy of this ‘plan’ and prac¬ 
tically all of the information submitted in the memorandum 
attached to your letter, we are nevertheless grateful to 
you for sending us the material that accompanied your 
letter and especially for the information pertaining to the 
small group in Washington that seems to be acting as a 
steering committee for the organization of cooperative 
medical services among various governmental departments. 
We had not been able to secure this particular piece of in¬ 
formation. 

“We have known for two or three months that a move¬ 
ment has been started to organize medical service plans 
for governmental employees. We have made very diligent 
efforts to ascertain all the facts and we are still persisting 
in those efforts. 

“Since the Atlantic City Session Doctor Woodward has 
been in Washington for a large part of the time and has 
had interviews with officials of the HOLC, the Resettlement 
Administration, the Brookings Institute and numerous 
others. The one thing that we have tried very hard to se¬ 
cure is a copy of the contract to be entered into between 
the cooperative and their members. Our own efforts as 
well as the efforts of persons in high official position in 
Washington have been altogether unavailing and we have 
not been able to secure a copy of the contract nor any spe¬ 
cific information about its provisions. 

If you can succeed in securing any additional informa¬ 
tion, we shall appreciate it if you will pass it on to us just 
as we have fully appreciated your helpfulness in connec¬ 
tion with other matters in the past. 

“Very sincerely yours,” 
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Gov. Ex. 106 came to my attention. It is dated June 25, 
1937, and is on the letterhead of Dr. Herbst. (defense 
counsel read Gov. Ex. 106 to the jury.) I never got in 
touch with Dr. Herbst and never discussed GHA or HOLC 
with him. 

I saw Gov. Ex. 105 which is a letter dated June 2$, 1937, 
and written by Dr. West to Dr. Herbst in Washington. 
Defense counsel read Gov. Ex. 105 to the jury as fallows: 

‘ ‘ Dear Doctor ,Herbst : j 

I am greatly obliged to you for your letter of June 25. 

We have been considerably perturbed over the scheme 
that is being promoted under the auspices of the Home 
Owners’ Loan Corporation and have made very earnest 
efforts to develop dependable information through au¬ 
thentic sources. While we have secured some very interest¬ 
ing information, we have not been able to secure other in¬ 
formation of an absolutely essential character. The way 
in which this matter has been promoted in Washington is 
rather typical. We are grateful indeed to you for the in¬ 
formation offered in your letter. I shall hope to sep you 
when you are in Chicago. ! 

With most cordial good wishes, I am, 

Very truly yours,” 

I don’t know whether I ever saw Gov. Ex. 115 which is 
a telegram from Dr. West to Dr. Hooe dated November 
4, 1937. (Defense counsel read Gov. Ex. 115 to the jury.) 
The District Medical Society or one of its committees 
authorized Dr. Hooe and Dr. McGovern to come to Chicago 
to confer with representatives of the AM A concerning 
GHA. Gov. Ex. 116 is addressed to Dr. West and states: 
“Will arrive in Chicago 8:20 A. M. November 6. R. Aifthur 
Hooe.” I was present at this conference. Also present 
were Dr. West, Dr. Leland and Miss Niehoff. I 

I wrote Gov. Ex. 179. (Defense counsel read Gov.i Ex. 
179 to the jury.) I wrote Gov. Ex. 201 to Dr. McGovern. 
(Defense counsel read Gov.iEx. 201 to the jury.) Gov. Ex. 
117 is the report of the conference held on November 6 in 
Chicago. I wrote Gov. Ex. 191 on December 3, 1937, to 
Dr. Thomas E. Neill. Defense counsel read Gov. Ex.; 191 
to the jury as follows: j 


“I understand that counsel for the Medical Societv filed 

* i 

with the District Attorney and Corporation Counsel sev- 









900 


eral days ago its brief concerning the status of Group 
Health Association, Inc., and its relation to the Home 
Owners Loan Corporation and affiliates. I had rather ex¬ 
pected that I would receive a copy of that brief, but none 
has yet arrived. Is there any reason why a copy should 
not be sent to me? If a copy of the brief can be sent to me, 
please have it sent as promptly as possible and let me know 
at the same time whether or not I am at liberty to print it 
or to discuss it publicly in the Journal or elsewhere. If 
I am not at liberty to do so immediately, please see that 
I am informed as soon as the brief is released to the public. 
If it is possible to get for me a copy of the brief filed by 
the Home Owners Loan Corporation and affiliates on behalf 
of its illegitimate child I would like to have a copy of that 
brief also, together with instructions as to publicity and 
release. ’ ’ 

I received Gov. Ex. 192 from Dr. Neill. Defense Counsel 
read Gov. Ex. 192 to the jury as follows: 

December 6, 1937. 

“My Deaii Dr. Woodward: 

Your letter of December 3 has been received, and I have 
just talked to the counsel for the Medical Society who 
tells me that he thinks he can have copies of the briefs for 
vou, the one drawn bv counsel for the Medical Societv of 
the District of Columbia and the one drawn by counsel for 
the Home Owners Loan Corporation.' As soon as he hands 
them to me I will have them sent you immediately. 

Our Executive Committee, together with general counsel 
and others appointed by me to work with him, meet tonight 
with two members in question to decide whether or not 
we will dismiss them from the Medical Society of the Dis¬ 
trict of Columbia for violation of our constitution and by¬ 
laws. I will also bring up at the meeting the subject of 

whether or not there is anv reason that vou should not be 

•> •» 

at liberty to print and discuss the briefs publicly in the 
Journal or elsewhere. 

With best wishes. ’ ’ 

I wrote Gov. Ex. 196. (Defense counsel read Gov. Ex. 
196 to the jury.) I received Gov. Ex. 197 in reply to Gov. 
Ex. 196. (Defense counsel read Gov. Ex. 197 to the jury.) 
I wrote Gov. Ex. 204. (Defense counsel read Gov. Ex. 204 
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to the jury.) I wrote to the state societies in Maryland 
and Virginia and called their attention to the situation and 
suggested there was something for them to do. 

I dictated Gov. Ex. 200. This was a report to Dr|. West 
on the results of Dr. Leland’s and my visit to Washington 
to confer with a committee of the District Medical Society 
relative to Group Health. This refers more accurately to 
data that had been accumulated up to that time ratheir than 
a result of the conference. I assume it was the result of 
the conference but I see no definite reference to the con¬ 
ference. It tells everything I knew about Group Health at 
the time I wrote it. (Defense counsel read Gov. E^. 200 
to the jury.) ; 

Page 18 of Gov. Ex. 135 came to my attention. Defense 
counsel read from Gov. Ex. 135 to the jury as follows: j 


June 29, 1937. 

“Dr. Bloss moved that the editor and the secretary and 
general manager be authorized to proceed to inform the 
profession of the country as to the efforts of the H.O.L.C. 
to enter into the practice of medicine [and as to the present 
status of the proposal to organize cooperatives by the)Gov¬ 
ernment. Dr. Hayden seconded the motion and it w T as car¬ 
ried. | 

Dr. Hayden moved, and the motion was seconded by 
Dr. Bloss and carried, that Drs. Woodward and Leland 
be requested to go to Washington to see what they! can 
learn and to try to advise the Medical Society of the Dis¬ 
trict of Columbia if that society is willing to accept advice.” 


My writing of the Journal article had to do with motion 
of Dr. Bloss. ! 


Q. What purpose had you in writing the article wjhicli 
appeared on October 2, 1937, in the Journal? i 

A. The editor and the secretary and general manager 
were called on to inform the profession generally of what 
the situation was, and I wrote a factual article for their 
guidance in preparing any article that they might publish 
if they decided to publish anything. I had the facts and 
they did not. I was giving them the facts in an available 
form. i 

Q. You have told us several times that you and Dr. Le- 
land were here on the 14th day of July, 1937. What con¬ 
nection, if any, did your trip to Washington and your mhet- 


i 
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ing with a committee of the District of Columbia Medical So¬ 
ciety on July 14, 1937, have with the second motion, to wit, 
that of Dr. Hayden, seconded by Dr. Bloss? 

A. My recollection is that the report to Dr. West that 
has just been read showed the results of that visit to Wash¬ 
ington by Dr. Leland and me. 

Q. Was it in accordance with the motion which I have 
just read to you, of Dr. Hayden, seconded by Bloss, that 
you come here to the District of Columbia to meet with 
that committee? 

A. It was. 

The following portion of Gov. Ex. 135 also came to my 
attention. Defense counsel read from Gov. Ex. 135 as fol¬ 
lows : 

“Home Owners Loan Corporation, Group Health Asso¬ 
ciation, Inc., Group Medical Service Plan. 

“The following paragraph from a communication which 
Dr. West received from a physician in Washington, D. C. 
was read: 

“ ‘The Group Health Service affair of the Home Owners 
Loan Corporation has already been incorporated, and our 
Executive Committee had a meeting with some of their 
representatives last night, and it certainly looks bad. It 
was brought out that it is possible for them to borrow money 
from the Home Owners Loan Corporation whenever neces¬ 
sary at any time for any purpose in regard to the Health 
problem. It was also brought out that there are about 
200 branches scattered throughout the United States which 
maintain emergencv rooms with a nurse which are directlv 
under the central office here in Washington. Just what is 
going to come out of the whole affair is impossible to pre¬ 
dict at this time, but there are going to be some conferences 
in an attempt to go along with this outfit if it is possible 
to do so and retain our faces.’ 

“Dr. Woodward reported information secured from a 
Washington physician over the telephone and by letter con¬ 
cerning this matter and there was considerable discussion 
as to what the action of the American Medical Association 
should be concerning the activities of the HOLC and also 
concerning the proposal of the Medical Society of the Dis¬ 
trict of Columbia to organize its own cooperatives. 
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“After the discussion the following actions were 
taken— 

And then follow the two motions which I have already 
read to the jury. j 

i 

I do not recall the meeting of the Board at all, hut only 
its outcome in so far as it related to the bureau of which I 
had direction. 

I wrote Gov. Ex. 177 as I had called on Dr. Verbryclj:e for 
a conference with respect to the situation in Washington 
in relation to Group Health. j 

Q. And how did you happen to make the memorandum, 
Doctor? 

A. The memorandum involved a radical change iiji the 
policies of the Medical Society of the District of Columbia, 
and of the American Medical Association of such import¬ 
ance that I thought it desirable to have a record of the 
conference. 

Q. Did vou personally write up the memorandum your¬ 
self? * I 

A. I did. 

(Defense counsel read Gov. Ex. 177 to the jury.) 

i 

I 

I attended a committee meeting of the District Medical 
Society in July, 1937, and also a meeting of the Society 
in November, 1937. Dr. Leland was with me at both meet¬ 
ings. Gov. Ex. 177 concerns the July meeting. At! the 
November meeting the subject matter was primarily Group 
Health and the general matter of cooperatives. To i the 
best of my knowledge and belief I came to Washington to 
attend that meeting (November, 1937). At that meeting 
I made a statement because I was there for that purpose, 
to advise the District Medical Society. I did undertake 
to advise the District Medical Society on that occasion. 
The advice I gave was to procure legal counsel and! be 
guided by counsel’s advice. That is the only advice I ejver 
gave them, unless you cun add the advice that I giive 
them at that November meeting, “to go slow and trust! to 
their counsel.” j 

At the Chicago meeting there were present Dr. WOst, 
Dr. Leland, Dr. McGovern, Dr. Hooe and myself. Dr. Mc¬ 
Govern and Dr. Hooe were there by prearrangement. The 
conference lasted several hours. The subject discussed 

I 

i 

i 

I 

i 
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-was the relation between the District Medical Society and 
the AMA with respect to HOLC and its relation to Group 
Health. The representatives of the District Medical So¬ 
ciety “were advised that the AMA would cooperate with 
them in anything they might do properly.” I gave them 
advice with respect to two matters. “One was that in so 
far as any contemplated procedure, any procedure might 
be contemplated with respect to disciplinary measures 
against any member or members of the Society, care be 
taken to have all of the proceedings in regular form. The 
other was that they rely on their counsel for guidance in 
what they did as an association.” “That, I think, is all I 
gave them.” 

I saw Gov. Ex. 152. Dr. "West had been to "Washington 
and when he returned he discussed with Dr. Leland and 
me the matter of Group Health and the District Medical 
Society and then he wrote that letter. (Defense counsel read 
Gov. Ex. 152 to the jury.) After this the meeting occurred 
at which Dr. Leland and I were present. 

Gov. Ex. 292 is a copy of Dr. Verbrycke’s report to Dr. 
McGovern which was sent to me by Dr. Verbryekc at my 
request. I may have discussed that with Dr. McGovern 
but it called for no direct action by the Bureau and I filed 
Gov. Ex. 292. (Defense counsel read Gov. Ex. 292 to the 
jury.) At the time of this letter, July 12, 1937, I had not 
been able to obtain a copy of the contract between HOLC 
and GHA, though I had tried to obtain a copy through Dr. 
Fenton, Dr. E. H. Cary, Senator McNary, and Representa¬ 
tive Rayburn with absolutely no success. 

Q. Doctor, there was a question which I wished to ask 
you in connection with the conference which you had with 
Mr. Zimmerman and about which we talked on Wednesdav 
last. Did you at any time in the conference with Mr. Zim¬ 
merman say anything about that Group Health Association 
(quote) “was going to be given a going-over at the Ameri¬ 
can Medical Association meeting?” 

A. I used no language that is susceptible of that con¬ 
struction. 

Q. Did you in that meeting say to Mr. Zimmerman (quote) 
“He,” meaning you, “predicted that it,” meaning the 
Group Health Association—or that that would be the end 
of Group Health Association? 

A. I did not. 
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Q. Did you upon any occasion leave any word Mr. 
Zimmerman’s office? 

A. I did. i 

Q. When? j 

A. It was on the occasion of my visit there on my way 
back to Chicago from the Atlantic City meeting. As Dr. 
Brown had not communicated with me in Atlantic! City, 
and as I had not seen a copy of the contract there in Mr. 
Brown’s possession, Dr. Brown’s possession, as Mr: Zim¬ 
merman had promised me I should do, I called at Mrj. Zim¬ 
merman’s office to see again if I could see the contract. I 
was unable to sec Mr. Zimmerman; he was reported!to be 
in conference. I did see his secretary, and I left aj mes¬ 
sage for him. j 

Q. What was the message ? 

A. The message was that his entire set-up was unlawful. 

I sent the original of Gov. Ex. 178 to Dr. Verbitycke. 
(Defense counsel read Gov. Ex. 178 to the jury.) I >vrote 
the original of Gov. Ex. 194 to Dr. Joseph S. Wall, in Wash¬ 
ington. I knew Dr. Wall for 40 years. 

i 

Defense counsel read Gov. Ex. 194 to the jury, as follows: 

“November 5,11937. 

I thank you for your letter of November 1, relative to 
Group Health Association of the District of Columbia. I 
understand that a committee from the Medical Society of 
the District of Columbia is to be in Chicago on Saturday, 
November 6, to confer with respect to the situation, and I 
am glad of it.” 

I didn’t write Gov. Ex. 153 and don’t recall ever haying 
seen it before. Gov. Ex. 136 is a pliotostatic copy of the 
minutes of the meeting of the Executive Committee of the 
Board of Trustees of the AMA referring to the meeting 
at which the representatives of the District Medical Soejietv 
were present. (Defense counsel read Gov. Ex. 136 to the 
jury.) To the best of my knowledge I was not present at 
the Board meeting and took no part in the preparation of 
those minutes. j 

I wrote the original of Gov. Ex. 195 dated Dec. 8, 1937, 
to Dr. G. F. Simpson w T ho was president of the Medical 
Society of the State of Virginia. “The Group Health Asso¬ 
ciation, Inc., was not limited in its activities to the District 
of Columbia, but was a national organization prepared to 

i 

| 


i 
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do business anywhere in the United States. The State of 
Virginia was particularly interested because of the over¬ 
running of the Association’s—that is, the Group Health 
Association’s physicians into the neighboring counties in 
Virginia. For that reason I called Dr. Simpson’s atten¬ 
tion to the matter and advised that he take action to do 
whatever might be proper to look after the welfare of the 
medical profession in his own state.” (Defense counsel 
read Gov. Ex. 195 to the jury.) The Journal article of 
October 2, 1937, referred to was based on my report to 
the Board of Trustees, which, however, was substantially 
edited before publication. Gov. Ex. 189 is my letter trans¬ 
mitting my report to the Board of Trustees to which is 
attached a carbon copy of the report itself. The report 
was submitted on September 1, 1937, and I had been work¬ 
ing on it since I received Dr. Verbrvcke’s letter of May 
29, 1937, “But more particularly since the resolution of 
the Board of Trustees instructing Dr. West and Dr. Fish- 
bein to acquaint the medical profession of the country with 
the facts concerning the situation.” (Defense counsel read 
Gov. Ex. 1S9 to the jury.) 

Gov. Ex. 294 is the original of my report. This contains 
notations or reference to supporting proof or the bases 
upon which my report was made. It also contains notations 
in the margin and changes in pencil and otherwise that were 
not made in the Bureau of Legal Medicine and Legislation. 
Gov. Ex. 293 contains the article which was substantially 
edited and printed therein. (Defense counsel read Gov. Ex. 
293 to the jury.) My article on Group Health in the Journal 
was based on the certificate of incorporation of Group 
Health, but the reference to the contract was to the con¬ 
tract between HOLC and Group Health, which we had 
tried in vain to get a copy of or to see. Also the 19-page 
prospectus of Group Health marked “Confidential—For 
Private Circulation Only”; the code of the District of 
Columbia, 1929, title 5, chapter 7, Sec. 179; newspaper re¬ 
ports; the by-laws of Group Health; IT. S. C. A., Title 31, 
Section 203*; three decisions of the Comptroller of the 
Treasury; an opinion of the Attorney General; two New 
York State decisions; U. S. C. A., Title 5, Section 529; Sec¬ 
tion 595; and the Congressional Record of July 27, 1937, 
page 9939, and the by-laws of Group Health, Article 10, 
Sections 2, 3, and 5. 
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Q. Now, Doctor, to what did you refer when you stated: 
‘‘The effect of the withdrawal from private practice of even 
one-half that number”, which refers back to the figures 
347,736 persons, “all of wdiom are able to pay for medical 
services, will materially disturb medical practice in the 
District of Columbia and react against public interest!.” 

A. Under the setup of Group Health Association, In¬ 
corporated, the cost of medical services to the members of 
the organization was to be paid in large part by the United 
States Government. If GHA expanded its activities) to a 
point where it took over a substantial part of the people 
of the District of Columbia—rich and poor alike,—the 
United States Government subsidizing its services—It is 
quite obvious that the various doctors in the District of 
Columbia, with their plants, with their experience, and ev¬ 
erything else, would not be able to compete on a fair, hdnest 
basis; and that is when medical practice would be broken 
down by the subsidized practice, tending to destroy! the 
medical profession. | 

Q. What did you mean when you said that it would re¬ 
act against the public interest? \ 

A. Anything that destroys the medical profession any¬ 
where reacts against the public interest. 

Q. Now, Doctor, what was your authority for stating, the 
population of the District at that time, as entered in your 
report or in your notation there? 

A. I wrote, “the population of the District was 486^869 
in 1930,” citing as my authority the Chicago Daily News 
Almanac, 1937, page i30. 

Q. I think you told us the source of your authority (for 
the number of civilian employees of the United States (gov¬ 
ernment here? 

A. I believe I quoted the Congressional Record on that. 

Q. Yes, that was the Congressional Record. Now, Doc¬ 
tor, to what did you refer when you stated in your conclu¬ 
sion: “Physicians who sell their services to an organiza¬ 
tion like Group Health Association for resale to patients 
arc certain to lose professional status.” 

A. A physician’s primary duty is always to his patient, 
except in times of active military service when a man might 
owe a greater duty to the service of his country; and when 
a physician makes a contract with a corporation in which |he 
agrees to serve it, take his orders and instructions from lit, 
or being always subject to the possibility of having to take 


j 

j. 
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orders and instructions from it regardless of the welfare 
of the patient, he has lost professional caste and he is not 
serving his patients to the patient’s best interests; that is, 
he may not be. 

Q. Novr, Doctor, again, upon what did you base your 
statement in the conclusion that: “Fees that are charged 
for medical services to the richer and more liberally paid 
employees are to be identical with those charged employees 
of the lowest grade, doing part-time work.” 

A. There is no provision in what were purported to be 
the by-laws of the association, and which were the by-laws 
of the association at that time, making any distinction in 
grading the dues to be paid by the members in any way in 
relation to their salaries. Even in the prospectus intro¬ 
duced in evidence, it is pointed out that it might be done 
so that the poorer, the more poorly paid employees would 
be paying a sum in proportion to their ability to pay—they 
actually would be paying more—but there was nothing of 
that kind subsequently done. As I say, the lowest paid em¬ 
ployee of HOLC was to pay exactly as much for the serv¬ 
ices received and the right to receive these services as was 
to be paid by the highest paid officer in the wdiole HOLC. 

I conferred with many persons and referred to many 
sources in the preparation of my report. I talked with 
various members of the District Medical Society while pre¬ 
paring this report, as I was back and forth between Chicago 
and Washington, but the only connection was in accord¬ 
ing the information I might use in the preparation of the 
report. I don’t know of anyone in the District of Columbia 
who had any direct knowledge that I was preparing such 
a report. 

At the meeting of the District Medical Society in Novem¬ 
ber, 1937,1 spoke extemporaneously. I was asked to speak. 
What is reported in Gov. Ex. 37 is consistent with what 
I said on other occasions. My talk was a summary state- 
ment largely of the facts which were embodied in the Jour¬ 
nal article of October 2, 1937. I again suggested that the 
Society have competent counsel and be guided by their 
advice and suggested the plan of laying the evidence before 
the corporation counsel and district attorney, showing them 
it is their duty to act, to counsel them to act, and if they 
will not act, appeal to Congress is the only course. I said 
• that in my judgment, with the law as clear as it is, you will 
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have no difficulty in having proceedings instituted for the 
unlawful practice of medicine by a corporation and engaged 
in the business of insurance without having properly quali¬ 
fied. I “advised strongly that no further steps be taken 
until the Society has had the advice of counsel” and “it 
is not desirable to try a case in the newspapers.” 

Other than that mentioned, I had no connection with any 
meetings of the District Medical Society and I had no 
knowledge of the contents of their minutes. I had no knowl¬ 
edge of any correspondence written by or received by Dr. 
Cutter, Dr. West and Dr. Leland, other than that already 
mentioned and in addition the Ireland letter. Dr. Cutter 
had very little connection with my Bureau. I had no 'Con¬ 
sultation or conference with Dr. Cutter concerning Group 
Health. | 

“I was frequently in conference with Dr. West. He was 
the responsible officer of the Association generally. At 
times in those conferences the matter of GHA would come 
up, undoubtedly, although at the present moment I cpuld 
not state any particular conference in which the matter 
was discussed. With respect to Dr. Fishbein, who was ope¬ 
rating the Journal, conferences were very much less fre¬ 
quent, and I recall no particular conference with him, ex¬ 
cept in relation to the publication of the article that has 
been referred to.” j 

With the exception of our visits to Washington, I know 
of no specific action that was taken as the result of a joint 
agreement between Dr. Leland ajnd me. He might ccjme 
in and ask a question, show me a letter, go back; I might 
do the same thing, with respect not only to Group Health, 
but with respect to many other matters relating to the 
practice of medicine, and things of that sort. Excepting 
the two visits to Washington and the meeting of Novem¬ 
ber 6, 1937,1 recall no specific conference relating to Grqup 
Health or anything of that sort. I had never heard any 
letter written by Dr. Leland or his staff before they were 
read to the jury here. ; 

I did not conspire with anyone for the purpose of fe- 
straining trade in the District of Columbia or for the 
purpose of restraining Group Health, or its business, ahd 
my conduct and actions were confined to recommendations 
that any action, if taken against Group Health, be taken 
by the District Attorney and the Corporation Counsel. ! I 
never visited either officer. I did not conspire for the pujr- 
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pose of restraining members of Group Health from obtain¬ 
ing by any lawful methods by cooperative efforts adequate 
medical care from doctors engaged in group medical prac¬ 
tice on a risk-sharing prepayment basis. The only members 
or persons connected with Group Health I ever talked to 
was Mr. Zimmerman. I never attempted to prevent any 
person from joining Group Health or remaining a member 
thereof. I never conspired for the purpose of restraining 
doctors or surgeons, on the staff of Group Health or doctors 
not on the staff of Group Health, or the business of the 
Washington hospitals. The subject matter of the hospi¬ 
tals in connection with Group Health, never came to my 
individual attention, though the hospitals were mentioned 
while I was present at one of the meetings of the Medical 
Society, but I took no part in such discussions. 

It was rumored that the Twentieth Century Fund of 
Edward A. Filene was behind the Group Health movement, 
and the annual reports of the Twentieth Century Fund dis¬ 
closed that for a year, year and a half, possibly longer, the 
Twentieth Century Fund had been actively at work with 
the Home Owners’ Loan Corporation to induce that corpo¬ 
ration to take up some group health scheme. On examining 
the minutes of the Medical Society of April 6, 193S, I re¬ 
member being present at that meeting. I had overlooked 
this. (Defense counsel read a portion of Gov. Ex. 37 to 
the jury.) 

On December 24, 1937, I received a document dated De¬ 
cember 21, 1937, marked Def. Ex. 30. 

Thereupon Def. Ex. 30 was offered in evidence. It was 
objected to as immaterial, which objection was sustained. 
Exception was allowed the defendants. Def. Ex. 30, offered 
in evidence, reads as follows: 

“The Medical Societv of the District of Columbia 

•» 

1718 M Street 
Washington 

Dr. W. C. Woodward, Director, Bureau of Legal Medicine 

and Legislation, American Medical Association, 535 N. 

Dearborn Street, Chicago, Illinois. 

“Dear Doctor Woodward: 

“Enclosed herewith for your information is copy of com¬ 
munication addressed to the Honorable Patrick A. McCar- 
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j 
i 

i 

ran by R. N. Elliott, Acting Comptroller General qf the 
United States. 

“Very truly yours, 

C. B. Conklin, M. D. Secretary.” 


“December 16, 1937. 

“Honorable Patrick A. McCarran, United States Senate. 
My dear Senator: ! 

i 

“There has been received your letter of December 1, 
1937, as follows: j 

i 

“ ‘I am advised bv Mr. Pennvman of the Home Owners’ 

V * 

Loan Corporation and by others that a voluntary associa¬ 
tion has been effected from within the membership of the 
employees of the Home Owners’ Loan Corporation, which 
voluntary association is known as the Group Health Asso¬ 
ciation. j 

“ ‘I am also advised from several sources that this volun¬ 
tary association, in cooperation with the Home Owners’ 
Loan Corporation facility has diverted or is about to divert 
and use some $20,000.00 a year for two years to finance ithis 
group organization, and that on the basis of this use of 
public moneys, a social health organization has been; set 
up, which organization will depend, as I understand itj, on 
voluntary contributions from the employees of the Home 
Owners’ Loan Corporation. 

“ ‘I respectfully request information from you asl to 
what authority of law public funds have been diverted or 
are being used in the institution of this voluntarv associa- 
tion. I will appreciate your full advice on the subject!’ 

“The onlv funds lawfullv available to the Home Oivn- 
• • 

ers’ Loan Corporation after June 30, 1937, were appro¬ 
priated by the Act of June 28, 1937, Public 171, as follo>vs: 

“ ‘Not to exceed $30,000,000 of the funds of the Home 
Owners’ Loan Corporation, established by the Home Own¬ 
ers’ Loan Act of 1933 (4S Stat., p. 128), shall be available 
during the fiscal year 1938 for administrative expenses; of 
the Corporation, including personal services in the District 
of Columbia and elsewhere; travel expenses, in accordance 
with the Standardized Government Travel Regulations ajnd 
the Act of June 3, 1926, as amended (U. S. C., title 5, secs. 


l 
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821-833); printing and binding; law books, books of refer¬ 
ence, and not to exceed $500 for periodicals and news¬ 
papers; procurement of supplies, equipment, and services; 
maintenance, repair, and operation of motor-propelled pas¬ 
senger-carrying vehicles, to be used only for official pur¬ 
poses ; typewriters, adding machines, and other labor-saving- 
devices, including their repair and exchange; rent in the 
District of Columbia and elsewhere; use of the services and 
facilities of the Federal Home Loan Bank Board, Federal 
home-loan banks, and Federal Reserve banks; and all other 
necessary administrative expenses; Provided, That all nec¬ 
essary expenses (including services performed on a force 
account, contract or fee basis, but not including other per¬ 
sonal services) in connection with the acquisition, pro¬ 
tection, operation, maintenance, improvement, or disposi¬ 
tion of real or personal property belonging to the Corpo¬ 
ration or in which it has an interest, shall be considered 
as lion-administrative expenses for the purposes hereof: 
Provided further, That except for the limitations in 
amounts hereinbefore specified, and the restrictions in re¬ 
spect to travel expenses, the administrative expenses and 
other obligations of the Corporation shall be incurred, al¬ 
lowed, and paid in accordance with the provisions of said 
Home Owners’ Loan Act of 1933, as amended (U. S. C., 
title 12, secs. 1461-1469).’ 

“An examination has been made in the records of the 
Home Owners’ Loan Corporation, to determine in general 
the relationship of the corporation with the Group Health 
Association, Inc., formed and incorporated under the laws 
of the District of Columbia for the purpose of furnishing 
medical and hospital service to the employees of the corpo¬ 
ration and other civil employees of the executive branch 
of the United States Government. Following is a list of 
all official documents examined, copies of which are at¬ 
tached, marked exhibits (a) to (p): 

“(a) Opinion, dated December 23, 1936, and memoran¬ 
dum, dated December 28, 1936, by Horace Russell, General 
Counsel, Home Owners’ Loan Corporation, on the legal 
authority of the corporation to aid its employees in the 
development of medical and hospital service. 

“(b) Memorandum, dated March 1, 1937, by R. R. Zim¬ 
merman, submitting proposed plan of Group Health Asso- 
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ciation, Inc., prepared by R. V. Rickcord, of The Twentieth 
Century Fund, Inc. j 

“(c) Excerpt from minutes of a meeting of the board 
of directors of the Homo Owners’ Loan Corporatilon, of 
March 2, 1937, regarding plan proposed by Mr. Rickcord. 

“(d) Letter of March 11, 1937, by the General Counsel 
of the Home Owners’ Loan Corporation, submitting pro¬ 
posed resolution to the board, authorizing a contract be¬ 
tween the corporation and the Group Health Association, 
Inc. ! 

“(e) Resolution, dated March 17, 1937, adopted by the 
board of directors of the Home Owners’ Loan Corporation, 
approving form of contract and authorizing chairman of 
board to execute same on behalf of the corporation. | 

“(f) Certified copy of contract, dated March 22, 1937, 
entered into between the corporation and the Group Health 
Association, Inc., under which the corporation agreed to 
pay to the association $40,000 over a period of two years, 
in consideration of certain medical benefits to its employees 
to be derived therefrom. j 

i 

“(g) Excerpts from minutes of a meeting of the board 
of directors of the Home Owners’ Loan Corporation, dated 
March 22, 3937, nominating two trustees to the Group 
Health Association, Inc., pursuant to paragraph 4 of; con¬ 
tract dated March 22, 1937. j 

“(h) Resolution, dated June 4, 1937, adopted by the 
board of directors, approving by-laws of the Group Htealth 

Association, Inc. I 

! 

“(i) Resolution, dated June 7, 1937, adopted by! the 
board of directors of the corporation, authorizing deduc¬ 
tion to be made on corporation payrolls from salaries! due 
employees who have executed assignment to the Gi*oup 
Health Association, Inc., for such medical service to be 
rendered to them by the association. 

i 

“(j) Resolution, dated August 10, 1937, adopted by the 
board of directors of the corporation authorizing a cash 
advancement of $15,000 to the association, to be deducted 
from the second-year payments provided for in the contract 
of March 22, 1937, to make possible certain contemplated 
economies in the repair and lease of building and purchase 

58—6879 | 

i 

i 

i 

i 
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of professional and scientific equipment, also that the cor¬ 
poration will make available to the association such gov¬ 
ernmental facilities to purchase supplies and equipment 
at Government contract rates, repayment therefor to be 
made from such cash advancement granted to the asso¬ 
ciation under the above-stated contract and this resolution. 

“(k) Resolution, dated September 9, 1937, adopted by 
the board of directors, authorizing an additional $5,000 cash 
advancement to the association in lieu of the second-year 
payments to be made by the corporation under contract 
of March 22, 1937. 

“(1) Excerpt from minutes of a meeting of the board 
of directors of the corporation, dated October 1, 1937, per¬ 
taining to the appointment of a committee to draft letter 
on a plan for group medical service for employees of the 
board and agencies under its supervision. 

“ (m) Letter, dated November 16, 1937, to the Federal 
Home Loan Bank Board, by Assistant Secretary H. R. 
Townsend, submitting amended by-laws for approval by 
the board. 

“(n) By-laws of Group Health Association, Inc., as re¬ 
vised on October 25, 1937, and approved by the board of 
directors of the corporation on November 19, 1937. 

“(o) Assignment of pay form. Upon execution of this 
form the employee directs the corporation to make semi¬ 
monthly deductions from his pay for dues, which amounts 
are to be paid over to the Group Health Association, Inc. 

“(p) Form of application for membership in the Group 
Health Association, Inc. 

“The foregoing list covers all the important documents 
pertaining to the formation of the association, except the 
articles of incorporation filed in the office of the Recorder 
of Heeds of the District of Columbia. 

“Pursuant to article 5 of the agreement of March 22, 
1937, as amended by resolutions of August 10, 1937, and 
September 9, 1937, adopted by the board of directors of 
the Home Owners’ Loan Corporation, there has been ad¬ 
vanced to the Group Health Association, Inc., cash in the 
amount of $30,000 which is recorded in the books of the 
corporation as ‘Prepaid Expense’. Following is a record 
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of transfers of such funds under appropriation symbol and 
title ‘699-900, Expenses general, Working Fund’; 


Date of 

Voucher 

Check 

Date of 

Amount 

Voucher 

No. 

No. 

Check 

Paid 

6/S/37 

104162 

480531 

6/8/37 

$500 

7/2/37 

119227 

500225 

7/2/37 

500 

8/2/37 

125378 

563676 

8/2/37 

1,000 

8/18/37 

126864 

565551 

8/18/37 

23,000 

9/18/37 

128562 

567376 

9/18/37 

5,000 


Total Advanced. $30,000 


“In addition to the foregoing the corporation has pur¬ 
chased on behalf of the association certain supplies and 
equipment in the sum of $7,357.65, the net amount of which 
is reflected on the books of the corporation as ‘Accounts 
Receivable’, representing the following transactions jwhich 
are set out in detail as an indication of probable admin¬ 
istrative costs: 


D. C. 
Vou. No. 

Check 

No. 

Date of 
Check 

Amount 

Paid 

Payee 

1276 

32618 

8/ 9/37 

$10.47 

Geo. F. Muth & Co. 

3305 

45530 

8/18/37 

1.50 

Leet Bros. Co. 

•3764 

50884 

8/20/37 

3.90 

Geo. F. Muth & Co. 

4695 

51819 

8/26/37 

3.30 

Leet Bros. Co. 

6096 

69399 

9/11/37 

201.50 

Dr. Raymond Selders 

128519 

567339 

9/16/37 

2.90 

Leet Bros. Co. 

128520 

567340 

U 

1.45 

u a u 

12632 

106792 

10/ 4/37 

5.80 

u u u 

•129117 

567998 

10/ 2/37 

10.24 

Hosp. Equip. Corp. 

•129193 

568115 

10/ 6/37 

5.00 

Fisher Scient. Co. 

•129194 

568116 

10/ 6/37 

12.73 

Stout Scnct. Sup. Corp. 

129523 

568476 

10/15/37 

1.74 

Leet Bros. Co. 

•129706 

568722 

10/20.37 

1.78 

P. Myer, Inc. 

•129S88 

56S867 

10/22/37 

50.02 

Eastman Kodak Co. 

129889 

568862 

a 

35.10 

Balance <fc Grosjean Mfg. Co, 

*129890 

568869 

u 

79.87 

a a a u a 

129691 

568870 

a 

11.17 

Bccton Dick man & Co. 

*129892 

5688S7 

u 

4.41 

Scientific Hosp. Supply Co. 

129956 

56S940 

u 

3.70 

Z. D. Gillman Corp. 

128957 

568941 

u 

9.00 

Geo. Wakeman Mfg. Co. 

[fol. 734] 
*129970 

56S951 

10/22/37 

7.53 

V. L. Vuckman Co. 

*129995 

569001 

10/26/37 

9.53 

Jos. Dixon Crucible Co. 

130028 

569032 

a 

71.04 

Lycoming Furniture, Inc. 

130096 

569102 

a 

188.75 

Sanborn Co. 

*130078 

569071 

10/27/37 

11.47 

Bard Parker Co., Inc. 

•130077 

569072 

10/27/37 

75.50 

The Toreson Balance Co. 

130078 

569073 

a 

S3.60 

The Pandora Prod. Co. 

•130079 

569074 

a 

5.29 

Wilson Rubber Co. 

130080 

569075 

u 

40.00 

The Toreson Balance Co. 

130081 

569076 

u 

56.54 

Gen. Fireproofing Co. 
Philbcrn Thermometer Co. 

*130095 

569101 

a 

5.76 

•130097 

569103 

a 

4.17 

The Gibson Co. 

*130098 

569104 

10/27/37 

7.17 

John M. Moris Co. 

*130099 

569105 

U 

11.24 

Williams, Brown & Earl, Inc. 

*130100 

569106 

u 

.77 

Henry Allen 

*130505 

569512 

11/ 8/37 

9.53 

M. S. Ginn & Co. 

*130506 

569513 

a 

3.96 

Weksler Thermometer Corp. 


Item 

Tracihg Cloth 
B. P. jraper 
B. P. Paper 

a u 

Hosp. Equipment 
B. r. Paper 

U ; a 
u u 

Hosp. j Equip. 
Supports 
Med. Supplies 
B. P. Paper 
Med. Supplies 
Supplies 
Hosp. Equip. 

“ I « 
u u 

Med. ^upp. 

Med. Supp. 

Hosp. Equip. 

Med. Supp. 

Hosp. Supp. 
Furniture 
Hosp. Equip. 

a | a 

Hosp. Equip. 
Hosp. Equip- 
Rubber Gloves 
Hosp. Equip. 

File Cases 
Hosp. Equip. 

Med. Shpplics 
Med. Supplies 
Hosp. Supplies 

« a 

u i a 

“ Equip. 


i 
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D. C. 

Check 

Date of 

Amount 



Vou. No. 

No. 

Check 

Paid 

Payee 

Item 

•13077G 

569S81 

11/22/37 

7.76 

J. Bishop & Co. 

Med. Supplies 

130777 

569S82 

U 

48.80 

Kayden-Paper-Klien 

Hosp. “ 

130778 

569SS3 

a 

99.40 

Gen. Elec. Supply Co. 

Refrigerator 

130779 

569SS4 

u 

.36 

<4 U U 

Globe 

•1307S0 

569885 

u 

52.50 

American Instrument Co. 

Hosp. Equip. 

*130781 

509S86 

a 

20.15 

W. M. Ballard Co. 

Chairs 

1307S2 

569887 

a 

630.70 

Gen. Electric E.\-Rav Co. 

Hosp. Equip. 

*130783 

569SSS 

a 

6.93 

E. H. Shargent & Co. 

Med. Supplies 

130784 

569SS9 

11/22/37 

2.00 

Art Metal Furnishing Co. 

Clock Repairs 

1307S5 

569S90 

U 

S.S5 

E. H. Shargent & Co. 

Hosp. Supplies 

*130780 

569S91 

a 

20.70 

Davis & Gich, Inc. 

U U 

*130787 

569S92 

u 

2.90 

Marrita Char. Co. 

“ Equip. 

•1307SS 

569S93 

a 

1.5S 

A. Doigger Co. 

a a 

1307S9 

569S94 

a 

26.95 

A. S. Alee Co. 

u u 

130S49 

569932 

11/25/37 

33.25 

Cohen’s 

a a 

*130957 

570059 

11/29/37 

12.90 

E. H. Shargent Co. 

u u 

130956 

57005S 

U 

478.90 

Wilmot Castle Co. 

u u 

130958 

570000 

u 

400.16 

A. H. Thomas Co. 

u u 

*130995 

570101 

11/30/37 

7.62 

Hvgradc Sylvinia Corp. 

Elec. Bulbs 

*130990 

570102 

u 

4.26 

Gen. Hosp. Equip. Co. 

Med. Supplies 

*130997 

*570103 

a 

80.49 

The Harter Corp. 

Hosp. Equip. 

*130998 

570104 

u 

22.43 

Swendell Co. 

“ Supp. 

*130999 

570105 

a 

44.74 

The Globe Wernicke Co. 

Office Furniture 

*130000 

570106 

a 

6.22 

Hugh Riley Co. 

Hosp. Supp. 

131001 

570107 

u 

9.45 

John S. Morritz Co. 

u u 

131002 

570108 

u 

6S5.S0 

Hancia Chemical & Mfg. Co. 

Ultra Violet Lamp 

131003 

570109 

u 

4.50 

Kloman Instrument Co. 

Hosp. Supp. 

*131004 

570110 

u 

52.30 

Gen. Fireproofing Co. 

File Cabinets 

[fol. 7351 

131005 

570111 

11/30/37 3075.00 

Picher X-Ray Corp. 

X-Ray Mach. 

13100S 

571144 

11/30/37 

639.09 

Kloman Instrument Co. 

Hosp. Equip. 

131009 

571115 

a 

4.65 

Barber & Ross Co. 

Hardware 

*131010 

571116 

U 

22.67 

Charles G. Stott & Co. 

Desk Pens 

131011 571117 

Total. 

u 

» 

22.SS 

57584.12 

J. Frank Kelley, Inc. 

Lumber 

Less: 

Adjustment Voucher.... 

Total Accts. Receivable... 

226.47 

$7357.65 

Charged to Administrative Expense 

Account, H.O.L.C. 


* Purchases made through the Procurement Division, Treasury Dept. 


“Although the agreement of March 22, 1937, provided 
for an advancement from public funds of $40,000 payable 
over a period of two years, at a rate of $20,000 per year, 
to aid in the organization and establishment of the Group 
Health Association, Inc., the records show that a total of 
$37,357.65 has been advanced and expended by the corpo¬ 
ration as of December 4, 1937. Actual operations of the 
Group Health Association, Inc., did not begin, however, 
until November 1, 1937. In this connection it was learned 
that the emergency rooms of the corporation are still being 
maintained (an activity similar to those maintained in 
most departments and establishments, which are of doubt¬ 
ful legality) and that physical supervision of the rooms was 




I 
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taken over by the Group Health Association, Inc., on De¬ 
cember 1, 1937, although the four nurses employed are 
carried on the rolls of the corporation. It is stated! by of¬ 
ficials of the corporation that the formation of the asso¬ 
ciation and the authorized advancement of public funds to 
it were to relieve the corporation of the expense of operat¬ 
ing and maintaining the emergency room, estimated bv the 
comptroller of the corporation to cost approximately $20,- 
000. However, the general counsel, subsequently,! infor¬ 
mally voiced an opinion that such costs would not Exceed 
$7,000 per year. 

“Under date of December 23, 1936, the general counsel 
of the Home Owners’ Loan Corporation rendered an opin¬ 
ion (Exhibit (a)), holding that the funds of the jHome 
Owners’ Loan Corporation, the Federal Home Loan Bank 
Board, and the Federal Savings and Loan Insurance Cor¬ 
poration were available to pay reasonable expenses in con¬ 
nection with the organization and operation of a niedical 
service for the general benefit of employees, and also for 
expenses in connection with the operation of a credit union 
operated for the general benefit and relief of employees. 

“The opinion is apparently based on the theory that the 
above-named corporations have implied powers to | incur 
expenses, payable from public funds, for the general bene¬ 
fit and relief of employees, the implication being based on 
the provisions of section 19 of the Federal Home! Loan 
Bank Act, 47 Stat. 737, which provides: 

“ ‘The Board shall have power to select, employ apd fix 
the compensation of such officers, employees, attorneys, 
and agents as shall be necessary for the performance of 
its duties under this Act without regard to the provisions 
of other laws applicable to the employment or compensa¬ 
tion of officers, employees, attorneys, and agents of the 
United States. No such officer, employee, attorney, or 
agent shall be paid compensation at a rate in exeejss of 
the rate provided in the case of members of the board. 
The board shall be entitled to the free use of the United 
States mails for its official business in the same mannjcr as 
the executive departments of the government; and jshall 
determine its necessary expenditures under this Act; and 
the manner in which they shall be incurred, allowedj and 
paid.’ | 


i 

I 
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and section 4 (j) of the Home Owners’ Loan Act of 1933, 
48 Stat. 131, as amended, which provides: 

“ ‘The Corporation shall have power to select, employ, 
and fix the compensation of such officers, employees, attor¬ 
neys, or agents as shall be necessary for the performance 
of its duties under this Act, without regard to the provi¬ 
sions of other laws applicable to the employment or com¬ 
pensation of officers, employees, attorneys, or agents of 
the United States. No such officer, employee, attorney, or 
agent shall be paid compensation at a rate in excess of 
the rate provided by law in the case of the members of the 
Board. The Corporation shall be entitled to the free use 
of the United States mails for its official business in the 
same manner as the executive departments of the Govern¬ 
ment, and shall determine its necessary expenditures under 
this Act and the manner in which they shall be incurred, 
allowed, and paid, without regard to the provisions of any 
other law governing the expenditure of public funds. The 
Corporation shall pay such proportion of the salary and 
expenses of the members of the Board and of its officers 
and employees as the Board may determine to be equita¬ 
ble, and may use the facilities of Federal Home Loan 
Banks, upon making reasonable compensation therefor as 
determined by the Board.’ 

“It thus appears that the Congress limited the expendi¬ 
tures by the corporations to ‘necessary expenditures under 
this Act,’ as both provisions, supra, contain those words. 

“ ‘Specific legislation has been enacted by the Congress 
from time to time for the welfare of Federal employees, 
both civil and military, such as retirement laws, pension 
laws, and laws for relief of employees injured in line of 
duty. The enactment of such laws negatives the impli¬ 
cation of such powers from general statutory provisions 
controlling other activities of the Government. 

“Over 500 of the employees of the corporations here 
involved have authorized deductions to be made from their 
salaries for dues, which amounts are to be paid over to 
the Group Health Association, Inc. In this connection at¬ 
tention is invited to section 3477, Revised Statutes, as 
amended, section 203, Title 31, of the United States Code, 
which provides: 
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“ ‘Assignments of claims void. All transfers and assign¬ 
ments made of any claim upon the United States! or of 
any part or share thereof, or interest therein, whether ab¬ 
solute or conditional, and whatever may be the considera¬ 
tion therefor, and all powers of attorney, orders, of other 
authorities for receiving payment of any such claim, or 
of any part or share thereof, shall be absolutely null and 
void, unless they are freely made and executed in the pre¬ 
sence of at least two attesting witnesses, after thej allow¬ 
ance of such a claim, the ascertainment of the amount due, 
and the issuing of a warrant for the payment thereof. 
Such transfers, assignments, and powers of attorney, must 
recite the warrant for payment, and must be acknowledged 
by the person making them, before an officer having Author¬ 
ity to take acknowledgments of deeds, and shall be cer¬ 
tified by the officer; and it must appear by the certificate 
that the officer, at the time of the acknowledgment, read 
and fully explained the transfer, assignment, or warrant 
of attorney to the person acknowledging the same.! The 
provisions of this section shall not apply to payments for 
rent of post-office quarters made by postmasters to duly 
authorized agents of the lessors. (R. S. section 3477i; Mav 
27, 190S, c. 206, 35 Stat. 411).’ 

“Furthermore, the act of June 20, 1874, 18 StatL 109, 
provides that no such civil officer of the Government shall 
receive any compensation or prerequisites, directly br in¬ 
directly, from the Treasury or property of the limited 
States beyond his salary or compensation allowed by law. 
Needless to say the instant activity does provide, pre¬ 
requisites not allowed by law, and this at great expense to 
the United States in carrying out the arrangements stipu¬ 
lated, such as advances, purchases at net costs, and deduc¬ 
tions from pay rolls, the expenditures on account of ivhicli 
are made in contravention of section 3678, Revised Statutes, 
which provides that: 

“ ‘All sums appropriated for the various branches of 
expenditure in the public service shall be applied sfolely 
to the objects for which they are respectively madej and 
for no others.’ 

“It has been the long-established rule in the Federal 
service that the functions of the agencies of the United 
States are restricted to those activities authorized by! gen- 
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eral or special enactments of the Congress, and where an 
activity involves the expenditure of moneys of the United 
States, the appropriation laws must make the moneys 
available therefor in no uncertain terms if such activity 
is to be accepted as lawful. Accordingly, it must be con¬ 
cluded in the instant matter that the disbursements and 
other costs were made and incurred without authority of 
law. 

* ‘ Sincerely yours, 

“(Signed) R. N. Elliott, Acting Comptroller Gen¬ 
eral of the United States/’ 

Cross-examination. 

By Mr. Kelleher: 

Q. Dr. Woodward, in connection with your activities with 
reference to GHA you were engaged first in making pro¬ 
posals seeking to forestall the growth of GHA? 

A. No. 

Q. Let me show you Gov. Ex. 202, a photostatic copy, 
and ask vou if that isn’t vour letter. 

A. It seems to be. 

Q. And in that letter don’t you say that you have no 
further proposals at present looking toward forestalling the 
growth of Group Health Association? 

A. Ido. 

I first became interested in Group Health after I received 
the letter from Dr. Verbrycke dated May 29, 1937 (Gov. 
Ex. 441-A). I then conferred with Dr. West and came to 
Washington and after great difficulty I saw Mr. Zimmer¬ 
man. I told Mr. Zimmerman that if the Government could 
make loans to HOLC or to GHA, there was no reason why 
loans couldn’t be made to other groups throughout the 
country. I didn’t have an appointment to see Mr. Zimmer¬ 
man when I saw him the first time; I had never heard of 
him before. After this talk I went to Atlantic City and 
left this matter to the Board of Trustees. I reported the 
substance of my conversation with Mr. Zimmerman to the 
Board. 

I didn’t look for Dr. Brown and didn’t attempt to locate 
him at Atlantic City, as I only knew him as Dr. Brown and 
there are a great manv Doctors Brown. I did not have an 
appointment to see Mr. Zimmerman when I came back to 
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Washington. I left a message for him telling him that the 
whole setup was unlawful. I never heard from him again. 
When I went back to Chicago I think I saw the letter from 
Dr. Herbst to Dr. West dated June 6, 1937 (Gov. Ex. 106). 
I contacted Dr. Herbst about the letter and later siw Dr. 
Verbrvcke. I am sure I was in Washington at least once 
between my return from Atlantic City and July 141, 1937. 
I wrote Gov. Ex. 177 and it reflects the true facts. 

I made the memorandum marked Gov. Ex. 657. Gov. Ex. 
657 was received in evidence and read to the jury as fdllows: 

“No official communication was received from any officer 
of the Medical Society of the District of Columbia con¬ 
cerning the developments there represented by this rleport. 
The fact that representatives of the Society had been in 
conference with representatives of Group Health Associa¬ 
tion, Inc. and a summary of results came to the notice of 
the American Medical Association first through its mention 
incidentally in a letter from Dr. W. P. Herbst to Dr. West, 
concerning the entire matter. On the basis of that letter 
Dr. Woodward telephoned to Dr. Verbrvcke concerning 
the situation and as a result received the accompanying 
report and the promise of a copy of the minutes df the 
conference.” 

Q. When you talked with Dr. Verbrvcke do you jrecall 
that you referred to the statement in the Herbst letter that 
the District Medical Society intended to go along with GHA 
if it could do so and save its face? 

A. I may have done so. I cannot claim any accurate 
recollection of the telephone conversation on June ^9, or 
thereabouts, in 1937. 

Q. Referring to Exhibit 177, see if this correctly states the 
facts (reading): 

“About 4 o’clock p. m. June 28 I talked to Dr. J. Russell 
Verbrvcke, Jr., Washington, D. C., relative to certain State¬ 
ments in the letter just received by Dr. West from Dr.j Wil¬ 
liam P. Herbst relative to Group Health organized under the 
auspices of HOLC.” 

A. That memorandum is correct. I will stand by that. 

Q. (Continuing reading): 

“I referred particularly to Dr. Herbst’s statement; that 
the representatives of the Medical Society of the District 
of Columbia who met with representatives of the Assbcia- 
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tion plan to go along with the Association if they could do 
so and save their faces.” 

Is that statement correct? 

A. If it is in there, it is correct; and I assume you read it 
from that memorandum. 

I received a copy of Dr. Verbrycke’s letter of July 12, 
1937 to Dr. McGovern (Gov. Ex. 292). I had a telephone 
conversation with Dr. Verbrycke on June 28. 

Q. Did not Dr. Verbrycke at that time state that he 
would send you by airmail special delivery a copy of the 
report which his subcommittee had made to the Executive 
Committee of the Medical Society? 

A. I believe he did. 

Q. Do you recall that you received that report? 

A. No, sir; I do not. 

Q. Will you look at Exhibit 36, which is the minutes of 
the Medical Society, and examine the report which I show 
you and tell me whether you ever saw that report before? 

A. I believe I did. 

Q. So that in addition to the letter of July 12, 1937, you 
also received the report of Dr. Verbrycke to the Executive 
Committee? 

A. I believe I did. 

Q. Do you recall that in that report it was stated that 
GHA “As now constituted” was unethical and that mem¬ 
bers of the Society cannot become members of the staff of 
that organization and still remain members of the District 
of Columbia Medical Society or the AMA.? 

A. I don’t recall a detail of that sort. It may have been 
in there. 

Mr. Leahy: What is the date of those minutes? 

Mr. Kelleher: June 21, 1937. 

I also received a transcript of the meeting between the 
representatives of HOLC and the Executive Committee of 
the District Medical Society on June 24, 1937. 

Q. Dr. Woodward, when you undertook, as a result of 
the meeting of June 29, 1937 of the Board of Trustees 
of AMA, to investigate GHA, you also had another duty, 
did you not, as a result of the delegation to the Board of 
Trustees at the June 29th meeting? 
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A. You mean the duty of proceeding to Washington? 

Q. Yes? 

I 

A. Yes. 

Q. Why were you authorized to proceed to Washington? 

A. To confer with representatives of the Medical Society 
of the District of Columbia. 

Q. Was it to confer or to advise the Medical Society of 
the District of Columbia? 

A. My recollection is, now that you speak of it, that the 
memorandum ended up with the statement that we were to 
advise the Medical Society of the District of Columbia if it 
would take advice. 

Q. So that you had two duties: first, to obtain whkt in¬ 
formation you could and, second, to advise the Society if 
it would take advice? j 


A. One duty, if you will; it is all one duty. 

Q. But you did not mean to leave the impression! with 
the jury during your direct examination that all you were 


doing was to obtain information? 


A. I do not think I left any such impression as that. 

Q. You may not have, but I wanted to clear it up if you 


A. It has been repeatedly shown in the evidence that I 
advised them to take legal counsel. That was my advice. 

Q. You were advising them throughout the period— 1 — 

A. I advised them to take legal counsel, every cliiance 
I got to give any advice. j 

Q. Before you came to Washington on July 14, 1937, you 
had received the second Verbrycke report, that is, a letter 
from Verbrycke to Dr. McGovern dated July 12, 1937J had 
you not? 

A. I am not sure of the date of the meeting as July 12. 

Q. July 12 is the date of it. 

A. The letter will show. I cannot recall whether I| had 
it in my possession before I left Chicago or not. The time 
stamp will show. 

Q. In any event, you had it a short time after the meeting? 
A. Yes, sir. j 

Q. As result of your receiving that report you knewj did 
vou not, that the Societv in the District of Columbia was 

• 7 * i 

considering as one alternative policy the disapproval of 
GHA and “active combat with all measures at our Com¬ 
mand”? ' i 
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A. There was some such suggestion in Dr. Verbrycke’s 
letter. I do not recall that the District of Columbia Medical 
Society had ever adopted his letter as a guide for its 
official action. 

Q. But at least you knew as of the time you received 
that letter that the Society was considering that? 

A. I knew that Dr. Verbrycke had written a letter to 
that effect. But that is all I knew. 

Q. And he had been on the first subcommittee appointed 

bv the Societv to consider GHA? 

•> « 

A. I do not know that he was. 

Q. At least he was the one that contacted you and asked 
you to come in? 

A. Yes; and he said he was about to retire, and I think 
that in his second letter he said he had no official status. 

Q. But until he retired he was on a subcommittee, was he 
not? 

A. That I do not know. 

Q. When you came here in June you talked with Dr. 
Verbrvcke, did vou not? 

A. i did. 

Q. And did you not learn as of that time that he w^as on 

a committee of the Societv to studv GHA ? 

•/ * 

A. I knew that he had some official position, some con¬ 
nection with the District of Columbia Medical Society, 
but that it had any specific relation to GHA I did not know; 
and my recollection is that of the same date that Dr. Ver- 
bryckc wrote me, he wrote to Group Health Association, 
Inc. saying that the existence of the organization had been 
called to his attention and begging them to send him a 
copy of their constitution and by-laws and anything else 
that might enable the Medical Society to give consideration 
to that organization. 

Q. Did you not also know as a result of the Verbrycke 
letter that the proposal of Dr. Verbrycke concerning opposi¬ 
tion was that failure to place a cooperative on the approved 
list of the Society would automatically prevent consulta¬ 
tions? 

A. I think he may have made some such statement, al¬ 
though I do not recall that he did. 

Q. Did he not also state that another means of opposition 
would be by preventing doctors connected with GHA from 
being placed on the courtesy staffs of local hospitals? 
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A. That may have been Dr. Verbrycke’s opinion and 
lie mav have stated it. It was not the official action of 
the American Medical Association or the District 6f Co¬ 
lumbia Society. i 

Q. Do you know it was not the official action of the Dis¬ 
trict of Columbia Society? Do you not know that it was 
reported as the report of the Executive Committees—this 
letter? j 

A. It may have been of the Executive Committee of the 
Society. 

Q. Then it became the official action of the Executive 
Committee? 

A. Yes; the Executive Committee only. | 

Q. It is true, is it not, that Dr. Verbrvcke statecj this 
possible policy in his letter to Dr. McGovern? 

A. I believe he did. ! 


The Witness: I believe the statement, however, that I had 
knowledge of that as the action of the Medical Society of 
the District of Columbia is not correct, because I had no 
such knowledge, and I just stated that I understood it was 
the action of the Executive Committee. 


By Mr. Kelleher: j 

Q. I am satisfied with that, Doctor Woodward. The mat¬ 
ter we are now referring to is the following alternatives of 
policy: i 

1. Approval of cooperatives as at present outlined. 

2. A laissez faire attitude of seeing what will happen. 

i 

3. Disapproval and active combat with all measures at 
our command. 

4. Disapproval of all other plans and the offer of jpre- 
pav medicine through the Medical Society (a) either as a 
Society subsidiary or (b) through a change in the medical- 
dental service bureau. 

“The first of these proposals is manifestly an impossi¬ 
bility. The second alternative involves inertia more than 
any other factor. Active opposition is impossible at present. 
Whether it is advisable is another matter. Unless siome 
substitute plan can be suggested, failure to place aj co- 


j 

! 





926 


operative on the approved list of the Medical Society would 
automatically forbid any consultation by members of our 
Society. Any full-time employee of the Corporation could 
probably easily fail to be put on the courtesy list of the 
hospital for one reason or another without the fact of 
his connection with the cooperative being even mentioned. 
In fact, any combative method would necessary have to be 
camouflaged to the Nth degree.” 

It is your testimony now, is it not, that you read this 
copy of Dr. Verbrvcke’s letter to Dr. McGovern? 

A. Yes; I read that letter representing Dr. Verbrvcke’s 
opinion without employing any adoption by the Medical 
Society of the District of Columbia or any approval by the 
American Medical Association or by me. It is a matter of 
opinion. It is an argumentative suggestion of all the possi¬ 
bilities of what might be done and, by implication what 
might not be done, and it goes no further. 

Q. And you also knew at the same time that this was the 
report adopted by the Executive Committee of the Society ? 

Mr. Burke: If you have a record that shows that is 
not true, why do you ask the question? Look at the record. 

Mr. Lewin: It was adopted by the McGovern committee; 
it was referred to the Executive Committee, and it was 
laid on the table for further consideration. 

Q. Dr. Woodward, as a matter of fact you did learn, did 
you not, that the Society had issued an approved list of 
organizations from which Group Health Association was 
omitted? 

A. I learned that they had issued an approved list. Later 
I heard incidentally that Group Health Association had 
been omitted. There was nothing on the list that I person- 
allv received from the Association that indicated even the 
existence of Group Health Association. 

Q. Dr. Woodward, you testified the other day—I guess 
it was last Saturday—that you received the approved list 
at your home, did you not ? 

A. Yes. 

Q. And you testified that you took it to the office, did you 
not? 

A. Yes, sir. 

Q. And you also testified that you took it to the office be- 


927 

cause you felt that it might be useful if any inquiries Came 
up concerning Group Health Association? 

A. Yes. 

Q. And, as a matter of fact, Group Health Association’s 
name does not appear on the list, does it? 

A. So I understand. 

Q. Did you not understand that Exhibit 45, which is the 
letter from Dr. Conklin addressed “Dear Doctor”, [with 
which the White List was enclosed—did you not under¬ 
stand from that letter that the approved list related to 
Group Health Association? 

A. No. I gave no particular thought of that. I was 
at that time an associate member of the Medical Society of 
the District of Columbia and was therefore on its mailing 
list, and, living at a Chicago address, it came to mC at 
Chicago. I paid no particular attention to it either I one 

wav or the other. 

* 

Q. But when you read the following: 

i 

“It may have come to your attention that there is ail or¬ 
ganization or organizations that are interested in getting 
medical personnel”- 

Did you not understand that that referred to Gtoup 
Health Association? 

i 

A. I inferred that that indicated or had reference to 
Group Health. 

Q. So, then, when you received Gov. Ex. 45 it was your 
understanding then that the first recommendation or first 
proposal of Dr. Verbrycke’s that Group Health Association 
be omitted from the approved list of organizations and 
thereby consultations automatically prevented, had been 
adopted by the Society. 

A. No. I gave no thought to the matter at the time, j 

Q. As a matter of fact, when this letter and the enclosed 
list of approved organizations were received you did under¬ 
stand that the letter had reference to Group Health Associa¬ 
tion? 

A. It advised conferring with the proper officers, as I re¬ 
call it, of the Medical Society of the District of Columbia 
with respect to any contracts one might want to enter into. 

Q. And called attention to the constitution, and that jtlie 
contracts must be approved by the committee? 

A. Yes. There was nothing in there to show that he had 
identified himself with Group Health Association. 
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Q. Group Health Association’s name was omitted? 

A. Group Health Association’s name was omitted. It 
was not named there. 

I knew that a meeting of the District Medical Society had 
been held on June 29, 1937 and Dr. Conklin wrote me that 
at that meeting Group Health had been discussed and that 
the discussions had ranged from drastic boycotts to various 
conciliatory measures. I knew as a result of the discus¬ 
sions a new subcommittee had been appointed to canvass 
the entire situation. 

Q. As of August 14, you knew, did you not, from the 
Verbrycke letter, that the Society was considering opposi¬ 
tion to GHA? 

A. Opposition to GHA as then constituted. 

Q. That is right. And by that you mean, under the plan 
then proposed, group practice on a prepayment basis? 

A. I mean a corporation practicing medicine and engaged 
in the business of insurance illegally. That was my under¬ 
standing. 

Q. Group Health Association, Inc., involving group prac¬ 
tice on a prepayment basis. 

A. Yes. 

Q. You also knew that the Society had issued a list 
of approved organizations? 

A. Yes. 

Q. From which GHA had been omitted? 

A. I do not recall whether at that time I knew GHA had 
been omitted, because, as I said, that list came to me in 
Chicago and meant very little to me. 

Q. But it meant enough so that you took it to the office 
in order to be prepared to answer inquiries concerning 
GHA? 

A. For general purposes. I will not say specifically 
GHA. It might come in for the others. I was studying 
the entire situation. 

Q. But you took it to the office for the purpose of being 
prepared to answer inquiries concerning GHA? 

A. Or any of them. 

In September, 1937 I made inquiry as to what the Dis¬ 
trict Medical Society was doing (Gov. Ex. 190). I learned 
in the reply (Gov. Ex. 84) that the subcommittee had re¬ 
ported to the Executive Committee that in view of the 
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violation of the Code of Ethics of the AMA no approval 
could be given to GHA and also that participation in 
GHxY by any member of the District Medical Society 
would render him or her subject to disciplinary action by 
the Society. I saw Gov. Ex. Ill a letter from Dr. Conklin 
to Dr. West which states that the District Medical Society 
“is in full accord with the content of the report of the 
Bureau of Legal Medicine and Legislation of October 2, 
1937.” The letter also states that the Society recommended 
that a copy of the report be sent to all members as indica¬ 
tive of the future policies of the Society with respect to 
combating the activities of Group Health and also! with 
respect to the ethical responsibilities of the District Medi¬ 
cal Societv. | 

I prepared my report to the Board of Trustees for the 
purpose of assisting those who were charged with the 
duty of publishing, to make a correct statement of facts. 

I 

Q. Let me show you Gov. Ex. 181, which is a letter 
from you to Mr. Hayes dated August 21, 1937, and I call 
your attention to the last two paragraphs. 

A. This is in reference to that publication. 

Q. So that your memory may be refreshed on the matter, 
I invite your attention to this letter addressed by y<j>u to 
Mr. John F. Hayes here in Washington: j 

“Confidentially, I am preparing an article on the situa¬ 
tion and would like to have the latest details. 

Say nothing to Conklin or anyone else about my plans 
for publication.” 

Now, is it true, Doctor, that as of August 21, 1937, 
you were writing an article and did intend to ha\tc it 
published? 

A. I didn’t plan to have it published; I planned to 
furnish something which could be used. 

Q. Did you plan to have it published in the American 
Medical Association Journal? 

A. I planned to submit it in such a form that it might 
be usable if the editor, secretary and general manager 
deemed it proper. It was a complete article in itself jand 
might have been published or might not, and it would 
have been true in either way. 

I 

Q. And as a matter of fact, when you were writing it 
you intended that it should be published? 

59—6879 
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A. I planned that it should be available for any use to 
which it was desirable to put it. 

Q. And you expected it to be published? 

A. No, I didn’t expect an article of that length to be 
published. 

Q. You expected it to be edited and published? 

A. Edited and published, or not published at all. 

Q. You did refer to the article in your letter, Exhibit 
184, to Air. Hayes. Let me refer you to the next to the 
last paragraph. 

A. That is to the same effect. 

Q. And which reads: “I enclose a draft of an article 
which I prepared with a view to publication.” Now, is 
it true that you did prepare this article, this report, with 
a view to its publication, subject to the conditions which 
I have just stated, subject to its being edited? 

A. Subject to editing and revising. 

Q. These two letters state the facts in that connection? 

A. Yes, subject to the understanding that I have just 
stated in connection with them. 

Q. As a matter of fact, Dr. AYoodward, you prepared 
this article in the form of a report in order to avoid con¬ 
flict on your part with the principles of professional ethics 
of the American Bar Association, did you not? 

A. Not at all, because I had no positive knowledge that 
it was going to be published. 

Q. You had no positive knowledge? 

A. No, if I was preparing it for publication I should 
have prepared it in different form. 

Q. But it is a fact that you prepared it in the form 
in which you did to avoid conflict with the ABA Canons 
of Ethics? 

A. As a report for the board of trustees, no. That is 
one reason why I did not know it would be published. 

Q. I wonder if you would just look at this Journal 
article, Exhibit 294. which as I understand it is your draft 
of the article, and refer please to pages 27 and 28 of the 
draft. On page 27 of the draft of the article you wrote 
as follows, did you not: 

“So far as can be learned from the certificate filed 
by Group Health Association and from its by-laws, no 
member of the association and no dependent of a member 
is to have any freedom of choice of his physician. Ob- 
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viously, this must be so, for with a limited, salaried, full¬ 
time medical staff, operating over an area of 750 square 
miles or more, it would be impossible for each staff! mem¬ 
ber to cover the entire area dailv, to satisfv the desires 
of members scattered over the entire area. It is finder- 
stood that the association will not object to a member or 
a dependant of a member being treated at his own expense, 
by a physician not in the service of the association, j Inas¬ 
much as the members of the salaried staff of the associa¬ 
tion are likely to be looked on by the profession generally 
in the community as on the outer verge of ethical practice, 
if not altogether beyond the pale, it is not clear how they 
are to obtain qualified consultants or procure hojspital 
service for their patients.” j 

That is in your draft of the article, is it not? j 

A. Yes, it is. 

Q. And the identical paragraph appeared in the Journal 
article? 

A. It did. I 

Q. Now, will you turn to page 46-B of the Journal article, 
and let me read to you first your draft of the article and 
then compare it with the language in the article which 
was published. 

“Especially would quality be likely to fail in times of 
epidemic and of any unusual prevalence of disease, when 
the limited medical staff of the association would be Over¬ 
worked and could find no relief. In anv event, medical 
service under the association would be likely to be handi¬ 
capped by difficulty likely to be experienced in obtaining 
the best consultant service and hospital accommodations. 
Phvsicians who sell their services to an organization! like 
Group Health Association for resale to patients are! cer¬ 
tain to lose professional caste and therefore may be loioked 
on askance when they seek consultance or the right to treat 
patients in reputable hospitals.” 

Now, is the language which I have read from your draft 
identical with the language in the Journal article? 

A. It is not. 

Q. What is the difference between what I have J*ead 
and what is written in the Journal article? | 

A. In the article as published it appears, “physicians 
who sell their services to an organization like Group Health 
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for resale to patients are certain to lose professional 
status.” 

Q. So that the Journal article changes the word from 
“caste” to “status”? 

A. More than that. 

Q. And omits the latter part of the sentence, “and there¬ 
fore may be looked on askance when they seek consultance 
^ * 

or the right to treat patients in reputable hospitals?” 

A. That is admitted. I frankly say I omitted that, my¬ 
self either in the first proof or galley proof, so that it 
never came to the attention of the public generally. It 
was concealed in the files of the American Medical Asso¬ 
ciation. 

Q. But it was in the report you made to the board of 
trustees? 

A. Yes, it was in that report. 

Q. Now will you turn to the last page? Will you read 
that paragraph relating to population, and the percentage 
of Government employees compared with the total popula¬ 
tion in Washington? 

“Out of a total population of 486,869 in the District of 
Columbia, 115,912 are civil employees of the United States 
Government, and of these, 2,517 are employees of the 
Federal Home Loan Bank Board and its affiliated agencies. 
If to these persons all of whom are eligible in Group Health 
Association, we add their dependants, allowing an average 
of two dependents for each employee, we have a total of 
347,736 persons, out of a total population of 486,S69 that 
the promoters of Group Health Association, according to 
their certificate of incorporation, seek to withdraw from 
the ordinary practice of medicine and to cover into a Group 
Health insurance contract-practice system and treat through 
physicians hired for that purpose. The effect of the with¬ 
drawal from private practice of even one-half that number 
of persons, all of them able to pay for medical services, 
will materially disturb medical practice in the District of 
Columbia and react against public interest.” 

Now with reference to the last two sentences which I have 
just read, didn’t your original report read as follows: 

“The effect of the withdrawal from private practice 
of even one-half that number of persons, all of whom are 
able to pay for medical services, would materially diminish 
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the income of physicians in private practice in tfie Dis¬ 
trict of Columbia and render it necessary for them to in¬ 
crease their charges or to sacrifice the practices they have 
built up and go elsewhere. Either event might easily react 
against public interest.” 

A. Yes, I wrote that. That was in the report to the 
board of trustees, but was not published to the itiedical 
profession throughout the country, even in the District 
of Columbia. | 

Q. But it was in the original draft which you presented 
to the Board of Trustees? 

A. Yes. | 

I received Gov. Ex. 203 from Mr. Hayes telling ijnc the 
staff of Group Health. I presumably put it before Dr. West. 
Dr. West on the same day wrote to Dr. Conklin (Goiv. Ex. 
114) telling him that two members of the Group Health staff, 
Drs. Lee and Scandiffio, were members of the AM A. I 
have never seen Gov. Ex. 62 before. 

Q. Didn’t you learn shortly after October 29, 1937, that 
the doctors associated with Group Health Association [would 
become outcasts in the District of Columbia? 

A. I don’t know of anvone using the term “outcasts.” 
When it comes to a matter of their losing their status in the 
professional community, that would follow as a matter of 
course from the violation by them of the principles of ietliics 
which have been in force for a century. 

Q. When you say lose their “status in the professional 
community,” you mean in the District Medical Society? 

A. Status in the Medical Society. 

Q. By that you mean they would lose their membership 
in the District Medical Society? 

A. Unless they could justify their course of conduct. 

Q. And if that Society and the American Medical Asso¬ 
ciation determined that Group Health Association whs un¬ 
ethical, then they couldn’t justify their conduct before it, 
could they? 

A. I can conceive of no way in which the Medical Society 
of the District of Columbia or the American Medical Asso¬ 
ciation could pass on the status of Group Health Associa¬ 
tion; it would have to pass on the ethical conduct of the indi¬ 
vidual member. 


i 
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Q. Well, the ethics of the members of the staff of GHA? 

A. Yes, and only to this extent; that persons on whose 
ethics they were passing were members of the association 
who had voluntarily submitted themselves to the American 
Medical Association and District of Columbia Medical So¬ 
ciety by accepting membership therein. They could not 
pass on, inquire into the ethics of, a doctor who had not 
voluntarily assumed the obligation to comply with those 
ethics. 

Q. But if a member of the Medical Staff of GHA were a 
member of the Medical Society of the District of Columbia, 
then the District Medical Society and the American Medi¬ 
cal Association might pass upon his status? 

A. It would be a very difficult and hard thing for the 
American Medical Association to undertake anything of 
the kind. 

Q. Well, let us say the District Medical Society. 

A. The District Medical Society might. 

Q. And I think your testimony was that that would auto¬ 
matically follow if the District Medical Society believed 
« •> 

that association with the staff of Group Health was un¬ 
ethical ? 

A. Someone would have to take the initiative. That hav¬ 
ing been done, the case would take the normal course and 
the procedure usual in the cases of unethical conduct 
would follow. 

Q. You had already taken the initiative and notified Dr. 
Conklin through Dr. West who were members of the District 
Medical Society and who were also members of the Ameri¬ 
can Medical Association? 

A. I had not notified him of anything of the sort. 

Q. But Dr. West had notified the Society? 

A. He mayjhave. 

Q. And Dr. West obtained his information from you? 

A. As to who were on the staff; I didn’t inform him who 
were members of the District Medical Society and who were 
not. 

Q. All he had to do was to check the District Medical 
Society directory there, wasn’t that all? 

A. Yes, his own records. 

Q. Dr. Woodward, didn’t you understand that the mem¬ 
bers of the staff of GHA were going to be medical outcasts 
in the District of Columbia? 

A. Not medical outcasts, no. 
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Q. Weren’t you told that? 

A. Not that I know of. I don’t remember anybody having 
referred to them as medical outcasts. The reference may 
have been made, but that is not the usual term. 

Q. I show you Exhibit 193 for identification and gsk you 
if this is a letter which you received. j 

A. Yes, I received that. 

Q. And Exhibit 194, which is in evidence, is your reply 
to that letter, is it not? 

A. Yes. | 

l 

I 

*••#•#« 

Q. Dr. Woodward, you learned, did you not, within eight 
days after Dr. West had notified Dr. Conklin of wjlio the 
members of the GHA medical staff were that the Society 
had instituted disciplinary proceedings against the mem¬ 
bers of GITA, who were also members of the DMS? J 

A. I learned that such action had been taken, wjhether 
within eight days or some longer period I can’t remember. 

Q. You know that you did learn that such proceedings 
were instituted against Drs. Lee and Scandiffio? 

A. Yes. 

Q. Didn’t you learn that at the conference on November 
6,1937, attended by yourself, Dr. West, Dr. Leland, afid Dr. 
McGovern, and Dr. Hooe? 

A. It is quite possible. 

Q. Let me refresh your recollection. Take the last! para¬ 
graph on the first page and the first paragraph 6n the 
second page. I will ask you whether this correctly repre¬ 
sents what Dr. Hooe has told you, Dr. West, and Dr. Lciland ? 

i 

“The operations of Group Health Association, Inc., began 
on Monday last. Two members who contracted with |GHA 
were members of the Medical Society of the District of 
Columbia and the third had sent in his application, jvvhich 
had been withdrawn within the past ten days. Thirnc is 
nothing to be done about this third member at the present 
time. The resignations of the other two were received by 
the secretary of the District Medical Society wit hip the 
week. A letter was sent to each of them asking him to 
appear befQrc the Compensation, Contract, and Industrial 
Medicine Committee. They did not appear, but the commit¬ 
tee received a communication from one of them. Thejcom- 


i 
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mittec unanimously recommended to the Society that dis¬ 
ciplinary measures be taken,” 
et cetera. 

Now do you recall that? 

A. I do not recall that as having occurred at that confer¬ 
ence, but if it is stated there as having occurred, I know it 
did, and I would be inclined to say it did. 

Q. Now, let me refresh your recollection on this point: 

“Dr. Woodward raised the question as to whether notice 
to these members had been given and stressed the necessity 
for following strictly the procedure under the constitution 
of the Medical Society of the District of Columbia.” 

Do vou think vou said that? 

* * 

A. I am quite sure that I said that, if it is there. If it was 
a question of disciplinary action I am certain that I advised, 
strict, full compliance with all the requirements of the con¬ 
stitution of the Society. 

Q. You advised that any disciplinary proceedings taken 
should be handled in a proper way? 

A. Yes. 

Q. And did you at that conference advise further discus¬ 
sion and that nothing further be done until the matter had 
been gone into in detail? 

A. Yes. 

Q. And was it gone into in detail? 

A. Do you mean did I instruct them as to that detail ? 

Q. Yes. 

A. I don’t recall discussing it with them further. 

Q. But you do recall that you advised that these disciplin¬ 
ary proceedings be carried on only in strict compliance with 
the requirements of the Medical Society constitution? 

A. Yes, and according to the proper requirements of law 
also. I have advised too many boards and committees not 
to have told them that. 

Q. And you knew those proceedings were to be against 
Drs. Lee and Scandiffio? 

A. If those are the men in those statements annexed, if 
they were named there, then they are the parties. 

Q. Those names were not indicated in this document, but 
vou knew thev were Drs. Lee and Scandiffio? 

A. Yes. 
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Q. I think you have already testified that as early as 
sometime in June, 1937, you knew from Dr. Verbrvcke’s 
letter to Dr. McGovern, a copy of which you received, that 
one of the plans which Dr. Verbrycke had suggested was 
that these doctors be excluded from the medical staffs of 
hospitals? 

A. There was something to that effect in a letter written 
by Dr. Verbrycke to someone, Dr. McGovern, I believe. 

Q. And copy of which you received? 

A. Yes. ' | 

Q. And isn’t it true that the hospital matter was also 
referred to at the November 6 meeting? j 

A. Probably; I think something has been read from the 
minutes concerning the matter. j 

Q. I am talking about the conference in Chicago. 

A. I don’t recall whether at that conference the ipatter 
of hospitals did come up. 

Q. Let me refer you to page 7 of the memorandum, Which 
is Exhibit 117, reading as follows: 

i 

‘ ‘ Dr. Hooe: In the matter of H.O.L.C., what is your future 
program ? 

“Dr. West: It is just exactly the same as it has bejen all 
the time. We shall continue fighting it in everv wav we can. 
We are going to get all the help we can,” 

and that they are going to continue the fight until other¬ 
wise instructed. 

“Dr. Hooe: The Executive Committee recommended that 
a letter be addressed to the Medical Boards of the various 
hospital boards in Washington calling attention to the 
H.O.L.C. and insisting that the hospitals take cognisance 
of the situation.” 

Do vou recall Dr. Ilooe stating that? 

A. I don’t recall, but if it is there I will say it occurred. 

Q. And in reply to the question expressing some doubt 
as to the cooperation by the hospital did not Dr. Hooejsav: 
“Is it not, in your opinion, most reasonable that the!hos¬ 
pitals should acquiesce,” et cetera, but expressing some 
doubt as to whether they would? Whereupon there was 
some discussion as to whether or not legislation might not 
be resorted to, and concluding with the information that all 
the civilian hospitals in Washington except one, probably 
one had fallen into line, “which was very gratifying.”! 
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Now, is it your testimony, concerning the last few re¬ 
marks, whether those matters were discussed? 

A. The last part I don’t recall; I do recall in a general 
way the discussion with reference to hospitals and also with 
regard to the legislation or the fact that they might arouse 
an attempt to get some legislation. 

Q. Is it also true that you recall that Dr. Hooe stated they 
had met on Sunday night, that was the night before going to 
Chicago, and that all the civilian hospitals had fallen in line ? 
Did he sav that? 

A. I do not know. 

Q. Do you think he said that? 

A. I have no thought on the subject. 

Q. But if it appears here that he did so state, vou would 
believe it ? 

A. That or something to that effect. 

I attended the meeting of the District Medical Society 
on November 11, 1937. I don’t remember anything of the 
kind that “Dr. Yater was of the opinion that the hospitals 
should be contacted and assurances should be given that no 
member would be allowed to practice there if he is a mem¬ 
ber of the staff of Group Health Association.” I don’t mean 
to say by that that it wasn’t said. I don’t recall the report 
of Dr. Warfield made at the meeting of April 6, 1938. To 
ask me to remember that far back is not reasonable. I told 
Dr. Verbrvcke in my opinion Group Health was unlawful 
and it may be per se unethical. 

Q. Dr. Woodward, just one other question: Didn’t you 
on December 15, 1937, write Dr. Neill a letter and ask him 
who was leading the forces of the Medical Society of the 
District of Columbia in their fight on federal-subsidized 
practice of medicine and insurance by lay groups in the Dis¬ 
trict of Columbia and adjacent groups. 

A. I did. 

Q. Didn't you write to him on December 22, after you had 
received a reply, describing the activities of the Society, 

and sav: 

•> 

“I cannot conceive of its being the function of any public 
relations counsel to do so unless he is a member of the or¬ 
ganization and high up in its ranks”? 

A. I did. 

Q. And didn’t you write, “Of course, your counsel must 
lead the fight in so far as is involved its legal factors, your 
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public relations counsel may lead the fight in so far as 
refers to publicity and relative matters. But whole leader¬ 
ship must devolve on officers and agents of the Mjedical 
Society of the District of Columbia, who in the end mfist be 
responsible to the Society even for the activities of counsel 
and public relations counsel.” 

A. I did. That is in my letter. j 

Q. There is no question about that? 

A. No. 

Redirect examination: 

I received no advice from Dr. West or any member Of the 
board of trustees of the AM A as to what advice to give the 
District Medical Society. The only advice I remember giv- 
ing was that they consult legal counsel and see whether the 
District Attorney, the Corporation Counsel, the Board of 
Licensure or the Insurance Commissioner would act. j The 
AM A wasn’t involved in any disciplinary proceedings of the 
District Medical Society. I had no jurisdiction in the mat¬ 
ter and the jurisdiction of the AMA was vested in its Judi¬ 
cial Council and the House of Delegates and was coiifincd 
to appeals on matters of law. I never counseled the District 
Society with reference to the Washington hospitals, j The 
only jurisdiction the AMA had over the Washington! hos¬ 
pitals was that voluntarily vested in it by the hospitals seek¬ 
ing approval for internships and residencies. I lnWe no 
information of anything that Dr. West might have jdone 

other than authorizing the editing of the article I wrqte. 

! 

Recross-examination: I 

Dr. West reported to the Board of Trustees of the AMA 
that the AMA had done everything it could to combat the 
movement on the basis of the evidence that it was contrary 
to the policy of the House of Delegates. 

I may have told the District Medical Society on April f> 
that if there was anything the AMA could do to help the 
local Society I hoped it would feel free to call on the AMA 
for such help as we know it is a national fight but we are 
with you. 

Redirect examination: 

We brought the matter to the attention as widely as we 
could of the members of the American Medical Association 
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scattered throughout the United States, because the oppo¬ 
sition, if there was opposition to the national development 
of Group Health, Inc., must come from the local organiza¬ 
tion; the proposal would be a proposal about a Group 
Health, Inc., to set up an agency in some state under this 
charter. We wouldn’t go into a state and oppose it there; 
the local people would have to do that. 

Q. Did you, as a matter of fact, do anything further 
than the publication of the article? 

A. Xo, other than writing to some members of the Sen¬ 
ate and other officials for information. 

The defendants then stated to the Court that the illegal¬ 
ity of Group Health and of the Home Owners Loan Cor¬ 
poration payment of $40,000 to Group Health, the contract 
between Group Health and the Home Owners Loan Corpo¬ 
ration under which Group Health sold $40,000 worth of 
medical services to the Home Owners Loan Corporation, 
the actual payment of this $40,000, by the Home Owners 
Loan Corporation; the economic unsoundness of Group 
Health, the illegality of the operations of Group Health, 
the ruling of various public law enforcing officials and sev¬ 
eral Congressional committees that Group Health was 
operating illegally, the opinion of Justice Bailey in a 
declaratory judgment suit, the necessity for revamping 
the by-laws of Group Health to overcome apparent illegal¬ 
ity, the order of the United States Attorney and the Corpo¬ 
ration Counsel to Group Health to cease its operations be¬ 
cause contrary to law, and the unprofessional advertising, 
soliciting and coercion of Group Health and the subsidized, 
unethical and illegal character of the practice of Group 
Health were factual issues in the case, were widely dis¬ 
cussed in the evidence of the Government, were known to 
the defendants, were believed by the defendants, and were 
matters and circumstances tending to aid the Court and 
jury in determining the truth and the consequences and 
reasonableness of the acts charged to the defendants, and 
the intent of the defendants in doing those acts, and that 
all the defendants did was to engage in lawful argument 
and persuasion. Defendants offered to prove said facts, 
and then made the following formal offer of proof: 

Defendants’ Offer of Proof 

“On the question of the illegality of Group Health Asso¬ 
ciation, Inc., and the receipt by it from Home Owners Loan 




Corporation of $40,000 illegally, the defendants pffer 
to prove as facts and circumstances known to these defend¬ 
ants during the times herein involved: 

1— The charter of Group Health Association, Inc.,! and 

the amendments thereto which are contained in a stipula¬ 
tion herein. j 

2— The By-laws of Group Health Association, Inc.,j and 

amendments thereto which were in effect during the period 
of the indictment and which are contained in a stipula¬ 
tion herein. j 

! 

3— The facts known to these defendants pertaining to the 

actual operations of Group Health Association, Inc., which 
the defendants say tend to show that Group Health Asso¬ 
ciation, Inc., was a corporation practicing medicine con¬ 
trary to law and engaged in the business of insurance con¬ 
trary to law. The said facts will show among other things 
the following: j 

(a) That Group Health Association, Inc., entered into 
contract with Home Owners Loan Corporation wherein it 
offered as a corporation to render and deliver to Hpme 
Owners Loan Corporation certain medical services therein 
described for a consideration of $40,000.00. 

I 

(b) That Group Health Association, Inc., as a corpora¬ 
tion contracted with its members to furnish them medical 
service, and that Group Health Association, Inc., did fur¬ 
nish medical service to its members. 

(c) That Group Health Association, Inc., as a corpora¬ 
tion employed doctors to work in a clinic, rented and 
operated by Group Health Association, Inc., there to treat 
and render medical service to the members of Group Health 
Association, Inc., pursuant to the contract between Group 
Health Association, Inc., and its members. 

(d) That the trustees of Group Health Association, Inc., 
together with the lay administrator and other lay employees 
of Group Health Association, Inc., dominated and directed 
the rendering of medical service by Group Health Associa¬ 
tion to its members. 

(e) That no doctor could be employed or discharged |by 
Group Health Association, Inc., without the consent and 
approval of the board of trustees, all of whom were laymen. 
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(f) That Group Health Association, Inc., as a corpora¬ 
tion, was practicing medicine and was not a broker which 
brought together the members of Group Health Associa¬ 
tion and the doctors who rendered medical service to them. 

4— That Group Health Association, Inc., was subsidized 
by Home Owners Loan Corporation and received from 
Home Owners Loan Corporation money and other things 
of value belonging to the United States, contrary to law. 

5— That Group Health Association, Inc., entered into a 
contract with Home Owners Loan Corporation wherein it 
promised to perform certain medical service for Home 
Owners Loan Corporation and, in return, received money 
and things of value belonging to the United States, con- 
trarv to law. 

6— The members of Group Health Association, Inc., as¬ 
signed to Group Health Association portions of their sala¬ 
ries, due or to become due, from Home Owners Loan Cor¬ 
poration, contrary to law, and that deductions were made 
from the said salaries by Home Owners Loan Corpora¬ 
tion and paid to Group Health Association, Inc., contrary 
to law. 

7— Resolutions were passed by Home Owners Loan Cor¬ 
poration authorizing contract and amended contract with 
Group Health Association, Inc., for the furnishing of medical 
service by Group Health Association to Home Owners Loan 
Corporation, all without authority of law. That resolu¬ 
tions were passed by Home Owners Loan Corporation ap¬ 
proving By-Laws of Group Health Association, Inc., which 
in substance and in effect provide that said Group Health 
Association, Inc., should at all times have on its board of 
trustees at least two members thereof who were designated 
and appointed by Home Owners Loan Corporation, all 
without authority of law. 

8— That Home Owners Loan Corporation received legal 
opinion from its attorneys in substance holding and con¬ 
ceding that Group Health Association, Inc., was engaged 
in the insurance business, contrary to law, and engaged 
in the practice of medicine, contrary to law, unless and 
until its By-laws were changed, and as a result thereof said 
By-laws were so changed, and that these alleged conditions, 
or part thereof, existed until at least May 2, 1938. 
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9—That the Acting Comptroller General of the United 
States held and found that the payments by Home Owners 
Loan Corporation to Group Health Association were made 
and incurred without authority of law to the knowledge 
of the defendants. That said Acting Comptroller General 
also held and found that the aforesaid contract between 
Group Health Association, Inc., and Home Owners Loan 
Corporation was a contract for the sale of medical scifvice, 
contrary to law to the knowledge of the defendants, i 


10—That a duly authorized proper committee of the 
House of Representatives of the United States held and 
found that payments by Home Owners Loan Corporation 
to Group Health Association, Inc., were an illegal diversion 
of the money of the United States, to the knowledge of 
the defendants. 


11—That the United States District Attorney of the Dis¬ 
trict of Columbia and the Corporation Counsel of the Dis¬ 
trict of Columbia held and found that the operation^ of 
Group Health Association, Inc., were contrary to law up 
to the time of the entry of the decree in Group Health Asso¬ 
ciation, Inc., vs. Moor, et al., to the knowledge of the! de¬ 
fendants. 


12— That several attorneys consulted by defendants! ad¬ 
vised that the operation of Group Health Association, Inc., 
was contrary to law, and defendants so believed. 

13— That several attorneys consulted by defendants;ad¬ 
vised that Chapter 9, Article IV, section 3, of the consti¬ 
tution of the Medical Society of the District of Columbia 
was a legal provision, and defendants so believed. 

14— That several attorneys consulted by defendants lad- 
vised that the Principles of Ethics of the American Medical 
Association and all thereof were legal, and defendants so 
believed. 

15— That several attorneys consulted by defendants ad¬ 

vised that they had a legal right to enforce Chapter! 9, 
Article IV, section 5, of the constitution of the Medical 
Society of the District of Columbia, and defendants so be¬ 
lieved. i 

i 

16— That all of defendants’ acts and doings were for the 
purpose of advancing their own interest and to protect 
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their own society association rules of ethics and method 
of distributing medical service and to repel an assault on 
the same by Group Health Association, Inc., as distinguished 
from the purposes of restraint as alleged in the indictment. 

17—That the defendants believed that the $40,000.00 and 
other things of value paid by Home Owners Loan Corpora¬ 
tion to Group Health Association, Inc., was an illegal diver¬ 
sion of the money of the United States. 

IS—That belief on the part of the defendants that Group 
Health Association, Inc., was illegally engaged in the prac¬ 
tice of medicine, had received public funds unlawfully, and 
illegally engaged in operating an insurance company, was 
in part the basis for the following acts of defendants: 

(a) Enforcement of Chapter 9, Article IV, section 5, of 
the constitution of the Medical Society of the District of 
Columbia, by disciplinary proceedings. 

(b) The issuance of the so-called ‘white list.’ 

(c) Refusal, if any, to consult with the doctors employed 
by Group Health Association, Inc. 

(d) In enacting and distributing a resolution of the 
Medical Society of the District of Columbia dated Decem¬ 
ber 1, 1937. 

(e) The correspondence conducted between the defend¬ 
ants and between defendants and third persons relating 
to Group Health Association, Inc. 

(f) Discussions, remarks, motions, and other pertinent 
acts of defendants, relative to Group Health Association, 
Inc., its doctors, memberships and operations. 

19— That because of the belief of the defendants in the 
illegality of the operation of Group Health Association, 
Inc., and the illegality of the payment of certain moneys by 
Home Owners Loan Corporation to Group Health Associa¬ 
tion, Inc., the acts and doings of defendants in the premises 
were reasonable argument and persuasion, or reasonable 
regulation of professional practice. 

20— That the illegality or belief in the illegality of Group 
Health Association, Inc., brought into operation Chapter 
9, Article IV, section 5, of the constitution of the Medical 
Societv of the District of Columbia. The said section 5 
is valid and it was and is lawful for the Medical Society 
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of the District of Columbia to refuse to approve a contract 
between one of its members and a corporation illegally prac¬ 
ticing medicine, or which it reasonably thinks is illegally 
practicing medicine. If this were not true, the M]edical 
Society of the District of Columbia would be required to 
approve a contract between one of its members and a cor¬ 
poration illegally practicing medicine. The result of such 
an approval would subject the doctor in question and the 
Medical Society to a prosecution for violation of g law. 
The action of the Medical Society of the District of Colum¬ 
bia in refusing to approve such a contract is not evidence 
of a conspiracy in restraint of Group Health Association, 
Inc., but directly an effort to prevent its members from 
contracting with a corporation illegally practicing medi¬ 
cine. If the Medical Society of the District of Columbia 
cannot so enforce the provisions of its constitution it will 
be destroyed.” j 

i 

The Government objected to the receipt of any evidence 
on the issues described on the ground that such masters 
were incompetent, irrelevant, and immaterial; that the 
illegality of Group Health, the fact that its practice 
violated the principles of ethics of the defendants, that it 
was subsidized by the Government, or that these facts were 
believed by the defendants and that government officials 
such as the United States Attorney, the Corporation Coun¬ 
sel, the investigating committees of the House of Repre¬ 
sentatives and Senate of the United States, the Comptroller 
General of the United States had so ruled and publicly 
announced their rulings, and that legal proceedings Were 
instituted for the purpose of having the legality of Group 
Health and its operations determined, were all incompe¬ 
tent, irrelevant, and immaterial. j 

The Court ruled that none of the evidence describe^ in 
the offer of proof of the defendants was admissible upon 
any of the grounds urged, sustained the objections of| the 
Government, refused to receive a,ny evidence of the char¬ 
acter described in the offer and ruled as follows: 

“The immediate question involves admissibility of cer¬ 
tain evidence set forth in defendants’ offer of proof. j By 
understanding between court and counsel the offer covers 
in detail a broad range of evidence. In connection With 
evidence already in, it forms the basis for defendants’ clgim 
that Group Health Association, Inc., was illegally engaged 

60—6879 I 
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in the practice of medicine. It is contended that the Anti¬ 
trust Act does not embrace a business illegal in its nature, 
and that the restraints forbidden relate only to lawful trade 
and commerce. 

Further, it is contended that even if it be held that Group 
Health Association, Inc., was not an illegal enterprise, 
nevertheless defendants honestly believed it to be so, and 
therefore in defense may rightfully justify their acts by 
proving such beliefs and the facts supporting them, includ¬ 
ing advice of their counsel, an opinion of the Comptroller 
of the Treasury and a report of a congressional committee. 
It is argued that evidence of this kind is material and compe¬ 
tent to refute a criminal intent, by showing that defend¬ 
ants’ acts were taken only to protect themselves the profes¬ 
sion and the public interests against supposed illegal activi¬ 
ties of Group Health Association, Inc., and that if restraints 
did result thev were under the circumstances reasonable. 

The questions thus presented are important. The future 
course of the case awaits their determination. For obvious 
reasons my views must be but briefly stated. 

1. As to illegality of Group Health Association, Inc., I 
do not think it was engaged in medical practice. It should 
be regarded merely as a convenient medium adopted by a 
group of persons for concerted action to secure for them¬ 
selves and their dependents medical care upon a fixed 
prepayment plan. The association did not render medical 
service. It simply provided the personnel and facilities 
pursuant to the corporate plan adopted by the members. 
Licensed physicians so employed treated the patients with¬ 
out interference of the lay officers. Nor were the coopera¬ 
tive non-profit features of the plan calculated to commer¬ 
cialize or exploit the practice of medicine. In an actual, 
realistic sense, which I think is contemplated by the ‘Healing 
Arts Practice Act’, the doctors alone rendered the medical 
service. Only they were practicing medicine. 

The situation was not altered bv the contract whereby 
$40,000 were furnished by Home Owners Loan Corpora¬ 
tion. If we assume the transaction to have been a wrong¬ 
ful diversion of public funds, that did not outlaw’ the busi¬ 
ness of Group Health Association, Inc., any more than 
w’ould have been the case had a private trustee misapplied 
trust funds to the benefit of Group Health Association, In¬ 
corporated. However, culpable, it w’ould not have the effect 
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of transforming the corporate business into a lawless ven¬ 
ture. 

I 

2. I do not think evidence of defendants’ belief as to 
illegality of Group Health Association, Incorporated; or the 
reasons upon which it rested, is material. At best it could 
bear only on motive—not intent. However impelling the 
reasons which may lead one to commit a criminal acit, they 
cannot legally justify or excuse, though they may mitigate. 
Motive, that ultimate desire or purpose which leads to 
the formation of the intent to do a prohibited act, is often 
easily confused with the intent itself; but the tvk) are 
distinct, and only the latter presents a relevant j issue. 
Then too, mistake of law will not ordinarily excuse. I 
do not understand that counsel dispute this general rule. 
But they do argue that one element of the offensg here 
charged is a specific intent to restrain trade, henc^ that 
defendants’ belief becomes material as bearing updn the 
particular purpose alleged. I doubt that as defined by the 
statute the offense technically involves a specific intent; 
but if so, it is not of a nature to bring the case within the 
very limited field in which ignorance or mistake of law 
can legally bear upon the intent. 


3. Further, I understand the argument to be that an honest 
and reasonable belief that Group Health Association,: Inc., 
was operating illegally would, under the appellate co|urt’s 
decision, afford the defendants a proper ground to justify 
restraints 4 as reasonable regulations of professional prac¬ 
tice’ to protect and support their standards, methods,! and 
economic interests. But the thesis is too broad. The langu¬ 
age of the court has reference to the right of medical so¬ 
cieties to reasonably regulate and discipline their members, 
to the end of raising and maintaining high standards of 
medical practice. Control, of course, is over the members 
only, and that must be limited to reasonable restraints in 
their practice of the profession. Even within that field I fail 
to see how defendants’ belief, or the grounds giving jrise 
to it, can have any relevancy to a question concerning the 
reasonableness of such regulatory controls. Reasonable¬ 
ness of belief is not the issue. I 


4. Finallv, it is urged that the belief of illegalitv would 
supply a reason to support defendants’ right of persuasion 
and argument in protecting their standards of professional 


i 

i 

i 
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practice and their economic interests. Of course legitimate 
argument and persuasion was and is available in seeking 
those objectives. But the contention is beside the point, 
for no restraint based upon argument and persuasion is 
alleged, nor could it constitute a legal charge. 

The reasons stated lead me to the conclusion that the 
proof offered by defendants is not admissible upon any of 
the grounds urged. Therefore the Government’s objection 
is sustained and the offer rejected. 

The offer of proof, as I have treated it, is the written 
paper filed March 14, 1941, as orally amended, revised 
and explained by counsel for the defendants. Many of the 
documentary items contained in the written offer are already 
in evidence. They can be dealt "with later in keeping with 
this decision. 

(Signed) James M. Proctor, Justice. 

Dated March 17, 1941.” 

Exception noted. 


Du. Richard H. Price, a witness for the defendants. 

Direct examination. 

Bv Mr. Leahv: 

I am a practicing physician in active duty in the Naval 
Reserve, stationed at Norfolk, Virginia. I took my prelimi¬ 
nary education at the Auburn, New York, High School; 
at Geneseo, New York, Normal School I received the medical 
student’s qualifying certificate from the University of the 
State of New York; I graduated from the College of Physi¬ 
cians and Surgeons in Boston; I received most of my medi¬ 
cal education at the University of Buffalo, New York; 
I did graduate work at Buffalo and post-graduate work at 
the University of Chicago and University of Pennsylvania, 
and have had ten years of hospital work. Besides intern¬ 
ship my hospital work was mostly general medicine, in¬ 
ternal medicine, neurology, and psychiatry. I have done 
medical work for many Government hospitals, United 
States Public Health Service, the Veterans Administration, 
and in hospitals at Pittsburgh, Philadelphia, East Norfolk, 
Massachusetts, Perrvville, and Augusta. 
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I joined the staff of Group Health without pay in Decem¬ 
ber of 1937 and went on their salary roll in January* 1938, 
in charge of general medicine, having done prior thereto 
X-ray work without pay. In 1938 I worked full time at 
Group Health from 9 in the morning until 6 p. m., an^ then 
the rest of the 24 hours, making calls in Virginia, Maryland, 
and the District. At first there were five doctors on the 
staff of Group Health, and then later possibly seven or 
eight. I generally made examinations and prescribed treat¬ 
ment, but didn’t do major surgery, obstetrical or pediatric 
work. I made applications to two local hospitals, one in 
the spring of 1938, to Homeopathic, and one in the fpll, to 
Garfield Hospital, seeking courtesy privileges in medical 
cases. This was my letter over my signature. I didn’t 
acquire privileges at Homeopathic. I was given cour¬ 
tesy privileges at Garfield Hospital which covered only 
medical cases. I have never been a member of the District 
Medical Society. I have been a member of the AMA and 
ceased my membership in January, 1941. 

I could not fix the date when it was that I obtained privi¬ 
leges at Garfield, but it was not very long after I made appli¬ 
cation; I think it was within a month after I made applica¬ 
tion. I am quite sure it -was in the fall of 1938. I db not 
know whether I got them before December 20.1938. I 

Q. Did you have any patients at all in any of the hospi¬ 
tals in Washington prior to December 20, 1938? 

A. I am not certain about that. 

Q. You are not certain? 

A. No. 

I 

Mr. Leahv: Have you got the date, so that we can be 
sure of it? 

i 

Mr. Lewin: I think it w r as December 19. 

Mr. Leahy: The day before? 

Mr. Lewin: Yes. 

i 

i 

I 

By Mr. Leahy: 

Q. You got your privileges on December 19, 1938. How 
long before that time did you make application for| the 
privileges? 

A. I believe it was about a month before. 

Q. What difficulty did you have in obtaining privileges 
from Garfield Hospital, Doctor? 


i 
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A. I did not have any difficulty in obtaining privileges. 

Q. After you wrote the letter, and following a period of 
approximately a month, then what occurred? 

A. I received the privileges asked for. 

While I was on the staff of Group Health and particularly 
during the year 193S up to December 20, 1938 I found that 
the quality of medical care which Group Health was able to 
give to its patients was not the care that I wanted to give 
patients. In other words, I did not think that it was ade¬ 
quate medical care. I would say that it was an attempt 
to practice medicine wholesale; and I think that adequate 
medical care would be the opposite. In other words per¬ 
sonal service is the keynote of adequate medical care. My 
ability to give personal service to the patients that I had 
in Group Health was very limited. This was due to many 
factors. My final opinion was that it was due to the type 
of setup, rather than to any other possible factor. There 
were other factors, of course. It was an organization trying 
to take the place of the family physician, of the personal 
physician. That was the fundamental trouble with it. If 
I were sick in the middle of the night and would want 
medical care—if I were a member of an organization such 
as that and called for medical care and a doctor would come 
to see me who was not familiar with my case, and I would 
be too sick to go into details, I would not have the confidence 
in him that I would have in a doctor who knew me. If I 
may take just a minute or so—I believe we are not as indi¬ 
viduals just the sum of our hearts and lungs and arms and 
legs; we are more than that. In other words, personality 
is more than just the sum of the things that we can deter¬ 
mine by X-ray examination. If you are sick it is more im¬ 
portant to me as a physician what you think about yourself 
than the way your heart sounds. I found upon visiting 
patients that they had had other doctors than myself. I 
had to attempt to care for more patients than I could give 
proper care to. During 1938 there were nearly a hundred 
patients who had been promised operations and were not 
given them during that time. The chief reason thcv were 
not given them was because the organization did not feel 
they had the money to pay for the hospitalization. I asked 
about this of the Medical Director many times. I didn’t 
have any patients with Group Health whom I considered 
were my own. Concerning the failure to give operations 


I 

i 


to patients I was told by the Medical Director that it would 
be necessary to stall these operations off, which we did. 
The doctors I met, members of the Medical Society, were 
without exception very friendly to me, and kind in their 
attitude, and they didn’t interfere with my practice with 
Group Health patients. I had occasion to seek advice and 
ask consultations with a member of the Medical Society, 
Dr. Thomas Lee. Dr. Lee visited the patients and sent me 
reports of what he found. 

In 1938 I saw as many as 60 patients a day, and I, as a 
physician, couldn’t render adequate medical service to as 
many as that. The other doctors on the staff wbre all 
overworked. I was called upon to see house calls iin all 
types of cases except obstetric and pediatric one$. In 
making calls the patients didn’t always receive the same 
doctor who had treated the patient formerly. The doctor 
making the call would not have the patient’s record available 
and wouldn’t know what the other doctor found or what the 
other doctor had prescribed; and the patient therefore 
would not have confidence in the new doctor. The doctor- 
patient relationship in Group Health was lost because we 
were attempting to practice wholesale. 

j 

Cross-examination. i 

l 

Bv Mr. Lewin: 

* 

i 

I had a serious heart case while at Group Health of a 
man over 40 years of age; in fact, I had two heart cases. 
In the man’s case it was rather acute. When in private 
practice in Delaware I had available an electrocardiograph 
in the office of the duPont Company, and while at Group 
Health I had one. There is a great deal of discussion as 
to how much an electrocardiograph will indicate; it jwill 
not make a diagnosis, that takes a doctor. I felt the need in 
the heart cases of consulting a specialist, and called a mem¬ 
ber of the District Medical Society, Dr. Thomas Lee. | 

i 

Q. Were you able to get a consultation with him? j 

A. May I express it in a few words? 

Q. Won’t you answer the question? ! 

A. I cannot sav no, and I cannot sav ves. i 

Q. Were you able to get a consultation with him? j 

A. I called Dr. Lee on the telephone and asked him about 
the same case and he said, “Doctor, I would like to see (the 

I 
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case with you, but there is some question, which I hope 
will be settled soon, about the legality of Group Health. 
Until that is settled I would rather see the patient myself 
and send you a report.” 

Q. Is that all he told you? 

A. At that time. 

Q. Did you ask him to come in consultation with you ? 

A. I asked him to see the patient. I am not sure whether 
I asked him to see the patient with me or not. But whether 
I asked the question directly, as to whether or not he would 
see the patient with me, his answer was as I have told you. 
I had not even met Dr. Lee. 

Q. Did you ask him to come in consultation with you over 
that case? 

A. I can’t answer that yes or no. 

Q. Did you testify before the grand jury of the United 
States that returned this indictment? 

A. I did. 

Q. Were you asked to tell about this case that I am 
asking you about now? 

A. That is right. 

Defendants objected to the use of the grand jury tran¬ 
script on the ground that it should be shown to the witness 
and the witness asked if that refreshed his memory. Objec¬ 
tion overruled and exception noted. 

Q. As a matter of fact, you testified before the grand 
jury on October 31, 1938, did you not, toward the end of 
your association with Group Health Association? Is that 
right? 

A. So far as I remember. I see that it is that date. 

Q. And that is after you had been with Group Health 
Association something over ten months; is that right? 

A. That is correct; yes. 

Q. I point to this answer which you gave there and ask 
you if that refreshes your recollection as to whether or not 
you called Dr. Lee in consultation with you? 

A. I should say that I did. 

Q. You told us that Dr. Lee expressed some doubt as to 
the legality of Group Health Association. Was that your 
testimony? 

A. That is what he said on the telephone. It was not 
that he expressed the doubt. He said there was a question, 
but I don’t think he had any doubt about it. 
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Q. Did he not say that he would be glad to come in 
consultation with you, but he could not do it because you 
were a Group Health doctor and it was a Group! Health 
patient? 

A. That is correct. j 

Q. Did he not give the reason for that the instructions of 
the local District Medical Society? 

A. He said they questioned the legality of it. j 
Q. Did he not say that he had been instructed by the local 
Association not to hold consultations with any doctors on 
the staff of Group Health? 

A. That is right. j 

Q. Is that what he said? j 

A. That is correct. 

i 

Q. As a matter of fact, he did not consult with you, did 
he ? I 

A. Not wdth me; no. J 

Q. He saw the patient independently, did he not? 

A. Yes. ' j 

Q. And that was abnormal procedure, was it not, when 
you had asked a doctor to come in consultation with you? 
A. Well, it is not exactly the usual view of consultation. 
Q. What is the usual view? 

A. I suppose the very meaning of the word would be 
coming together. j 

Q. Is there any advantage in that? 

A. There is in manv cases. 

%> i 

Q. But you were deprived of that advantage in this case, 
were you not? 

A. That is correct, to that extent. i 

I 

• # • * * • *j 

j 

Q. Did you not have another patient also seriously ill 
with heart trouble? | 

A. That is right. j 

Q. An old ladv over 60 vears of age? 

A. Yes. ' * j 

Q. And was she not so sick that you thought sh$ was 
going to die in your office? ; 

A. In the office of Group Health Association. 

Q. And did you not try again to get Dr. Lee in consulta¬ 
tion? I 


i 

l 


i 

i 




954 


A. I did; I called him again. 

Q. Did you not get the same response from him, that the 
District Medical Society would not let him come? 

A. The response was the same as the other time. 

Q. Have I correctly characterized what the response was, 
that the District of Columbia Medical Society had a rule 
which forbade him to have any consultation with Group 
Health doctors? 

A. He did say that the District Society questioned the 
legality of Group Health; I am pretty sure, both times. He 
said he did not have anything against me personally; there 
was not anything personal at all. He simply said that he 
hoped the thing would be settled soon. 

Q. Did he not say in that case that the Medical Society 
still prevented him from having a consultation with you? 

Mr. Leahy: I object to this constant repeating, if your 
Honor please, and doing by indirection what your Honor 
has told him not to do directly. 

The Court: While I do not think Mr. Lewin so intended, 
it might be open to that objection. 

Mr. Lewin: It is simply a question of holding it in my 
mind. I want to be accurate about it. I might have tran¬ 
scribed this into notes, and there could not be any question 
about my using them. 

The Court: It is a little difficult to decide. Proceed. 

Bv Mr. Lewin: 

Q. Will you answer that question? 

A. Of course—would you mind repeating the question ? 

Q. Did he not tell you in connection with this old lady’s 
case that the Medical Society still prevented him from hav¬ 
ing consultation with you ? 

A. Yes. 

Q. Did he not say that he hoped matters would be 
straightened out so that you could have consultations in 
the usual way? 

A. Yes, sir. 

Mr. Richardson: I would like to suggest that this alleged 
grand jury transcript be taken away from in front of 
counsel. He is simply reading from it and avoiding your 
Honor’s ruling with reference to it. 

Mr. Lewin: I do not think I am. 
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Mr. Richardson: Why not put it out of the way? 

Mr. Lewin: Why do you have any doubt about the au¬ 
thenticity of it? Why can I not read it? 

The Court: It is pretty difficult for the court to control 
that. Suppose it were some other paper that he was re¬ 
freshing his recollection from: you could not object to it. 
Suppose he had copied it off from these pages to another 
piece of paper. The difficulty has arisen from identifying 
that as the report of the grand jury proceedings. That is 
where the mistake arose, not by the use of the paper, itself. 

Mr. Richardson: Of course his producing it is niot our 
fault; but having produced it and identified it, standing 
there and turning the pages and reading it leaves the 
impression that the grand jury testimony is being read to 
the witness. j 

The Court: The mistake has been made in identifying 
those notes as particular notes. It is just one of those 
things that will happen. I cannot wipe that out. 

By Mr. Lewin: j 

Q. Is it not true that while you were with Group Health 
you had a number of other cases where you would have had 
the usual consultations but could not get them—let me 
change that—and could not have them because of this j rule? 

Mr. Leahy: What rule? j 

Mr. Lewin: The rule of the District Medical Society— 
just what Dr. Lee gave as his reason. 

A. I do not recall anv. There mav have been. 

i 

Bv Mr. Lewin: | 

Q. Do you not recall other cases in which you would like 
to have had face to face consultations with specialists in the 
District of Columbia, members of the District Medical 
Societv, if vou could have obtained them ? i 

A. I think there probably were. 

Q. Were you not blocked from obtaining them or ti+ying 
to obtain them because of this experience which youl had 
with Dr. Lee in those two cases? 

A. I think I can say yes to that, in the same way. 

I was with Group Health as late as December 20, 1938 j At 
that time I was a member of the AMA through the New¬ 
castle Countv, Delaware, Medical Societv. 

Q. Had you not received some instructions from the 
American Medical Association at that time that you wpuld 

i 

I 

i 

I 
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have to change your membership to some other local society ? 

A. I do not recall that now; no, sir. 

Q. Would you like to have your memory refreshed? 

A. I don’t recall anything about it right now. 

Q. Let me show you this and see if it refreshes your 
recollection (handing transcript to the witness). Had you 
not had instructions from the AM A that you must apply to 
the District Medical Society for membership if you wanted 
to retain your membership in the AMA? 

Defendants objected on the ground that it was immaterial 
and outside the scope of the direct examination. Objection 
overruled and exception allowed. 

The Witness: I had a letter something about applying 
locally, but I do not think it said the District Medical 
Society. 

By Mr. Lewin: 

Q. What did it mean by applying locally? 

A. If I recall now, it was a ruling of the American Medi¬ 
cal Association that a doctor away from his former place 
of practice more than a year should apply in his new locality 
for membership rather than to maintain his membership in 
the old location. 

Q. And your new locality was the District of Columbia, 
was it not? 

A. Not my residence; Group Health was, yes. 

*••••** 

Q. As a matter of fact, throughout the whole period of 
1938, from the time you joined Group Health Association 
until October 31, 1938, were you not able to give better 
treatment to your patients, and superior treatment to your 
patients, while you were with Group Health, than you were 
able to do in your private practice in Delaware? 

A. No. 

Q. Let me see if I can refresh your recollection. 

May I do that, your Honor? 

The Court: I think you may, for that. 

(Mr. Lewin handed transcript to the witness.) 

A. In some ways, yes, but not in every way. 
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By Mr. Lewin: j 

Q. Did you not believe in October, 1938 that wei mean¬ 
ing Group Health Association, could give better medical 
care than could be given in private practice? 

A. No; I don’t believe that we could. 

Mr. Lewin: Now, your Honor, may I confront hiiin more 
directly? I would like to show this to your Honor (handing 
transcript to the court). 

The Court: You may let him see it. 

By Mr. Lewin: I 

Q. You have seen this portion of your grand jury testi¬ 
mony, have you not (indicating) ? 

A. Yes, sir. 

Q. What is your testimony since you have seen this 
answer to my last question? 

A. I still think that at the present time we could not give 
them as good attention. j 

Q. What did you think while you were with them in 
October, 1938, and throughout that whole period,; from 
January, 1938, to October, 1938? What was your opinion 
then ? 

A. I did mention something about the patient’s piocket- 
book, and so forth, that we did not have to worry ! about 
the patient’s pocketbook. But, on the other hand, I feel 
certain now- 

Q. Now, wait a minute. I am asking you what you thought 
then. That is not responsive. 

Mr. Leahy: I object, if your Honor please. The proper 
thing to do is to say, “Were you not asked this question 
and did you not give this answer?” 

* • • • • • • i 

Q. In October, 1938, were you not asked this question 
and did you not give this answer: \ 

“What about the kind of treatment that you can; give 
patients at Group Health as compared with the kihd of 
treatment you could give patients in your private practice 
in Delaware?” 

And did vou not give this answer:— 

Mr. Leahy: I object to the use of this transcript, which 
your Honor has again and again called to counsel’s aitten- 

i 

i 

i 


j 

i 



958 


tion. It does not do any good for your Honor to give a 
direction; he just simply walks over it. 

Mr. Kelleher: That is not a fair statement. 

The Court: I will permit him to ask the question. I have 
seen the answer. Exception noted. 

Q. Did you not give this answer to that question ? 

“Well, the treatment and care are superior here, because 
we have the association with other men in the various spec¬ 
ialties and have complete and adequate laboratory facili¬ 
ties, and also because we can devote our entire time to 
medical work and not have to think about the patient’s 
pocketbook and so on. So I believe we can give the patients 
better medical care.” 

What is your answer? 

A. That I did say that; yes. 

Mr. Richardson: May we now inspect the transcript that 
counsel just read? 

The Court: Yes. 

Mr. Kelleher: May we approach the bench? 

The Court: Not on that. Counsel has the right to see it. 

Mr. Kelleher: All we mean is to be sure that the limitation 
is correctly expressed. They can see the part that is 
addressed to the witness. 

The Court: Yes. 

Thereupon, the portion of the grand jury transcript 
from which the witness was questioned was handed to 
defense counsel. 

Redirect examination: 

I described the condition of the patient to Dr. Lee over 
the phone and told him I would like to have him see the 
patient, and he said he would be glad to see the patient and 
send me a report. Dr. Lee said there was a question of the 
legality of Group Health, the association with which I was 
connected. Dr. Lee did so, sending me as soon as possible a 
full report, and the patient got better. With reference to 
the lady, Dr. Lee repeated again in substance what he had 
previously told me concerning my gentleman patient, and 
consulted with me over the phone, and that such discussion, 
over the phone, while not face to face, is a consultation. 
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I discussed with Dr. Lee over the telephone the condition 
of each of these patients; he went into full detail^ about 
their conditions and his findings. He visited the lady- 
patient as soon as possible, and she got better. 

Q. Now, referring to these questions asked with reference 
to the character and type of care, do you recall whether at 
any time shortly after October, 1938, along about Decem¬ 
ber, 1938, or January, early January, 1939, there icarne a 
time when you resigned from G. H. A.? 

The Government objected on the ground it was beyond 
the scope of the indictment and improper redirect examina¬ 
tion. Defendants stated there is an attempt made j at im¬ 
peachment and it can be shown that at or about the same 
time the same sentiments were expressed concerning!Group 
Health. 

Objection was sustained and exception allowed. The 
defendant then offered to prove through the witness that 
he had publicly announced his aforesaid reasons for re¬ 
signing from Group Health; that Group Health lafer re¬ 
hired him and gave him assurance the conditions of!which 
he complained, and under which the witness believed he 
could not give adequate and complete medical care, would 
be corrected by the employment of more doctors; that on 
returning to the employ of Group Health these conditions 
were not cured by Group Health and he resigned agajin for 
the same reasons. This offer was refused by the Court and 
the exception of the defendants was noted. 

I recall no other case of consultations with doctor^ over 
the telephone and such cases must be hypothetical rather 
than actual. 

l 

i 

i 

I 

Percy S. Browx, a witness for the defendants. 

i 

i • 

Direct examination. 

j 

Bv Mr. Leahv: 

* •> 

I am treasurer and trustee of the Twentieth Oehturv 

* i * 

Fund, and secretary treasurer and executive director of 
the Good Will Fund. I know very little about Health 'Eco¬ 
nomics Association, Incorporated, which was supported by 

j 

j 

i 

i 

j 
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the Twentieth Century Fund, of which Mr. Rickcord was 
director. I am joint secretary and treasurer of the joint 
committee of the two funds—Twentieth Century and Good 
Will Fund, Inc. I identify Def. Ex. 31 as the auditor’s 
report entitled “Twentieth Century Fund, Inc.—Report on 
Examination of Account, March 1, 1936, to February 28, 
1937”; Def. Ex. 32 as the auditor’s report entitled “Twen¬ 
tieth Century Fund, Inc.—Report on Examination of Ac¬ 
count, March 1, 1937, to February 28”; Def. Ex. 33 as 
the auditor’s report entitled “Good Will Fund, Inc.—Re¬ 
port on Examination of Account, December 29, 1936, to 
December 31, 1938”; Def. Ex. 34 as the auditor’s report 
entitled “Good Will Fund, Inc.—Report on Examination 
of Account, January 1, 1939, to December 31, 1939”; Def. 
Ex. 35 as the auditor’s report entitled “Good Will Fund, 
Inc.—Report on Examination of Account, January 1, 1940, 
to December 31, 1940”; Def. Ex. 35-A as the auditor’s 
report entitled “ Twentieth Century Fund, Inc.—Report on 
Examination of Account, March 1, 193S, to February 28, 
1939”; Def. Ex. 36 as the report of the joint committee of 
the two funds entitled “Joint Committee, Twentieth Cen¬ 
tury Fund and Good Will Fund—Financial Report—No¬ 
vember 9, 1938, through December 31, 1939”; Def. Ex. 37 
as the report of the joint committee entitled “Joint Com¬ 
mittee, Twentieth Century Fund and Good Will Fund— 
Financial Report—Twelve Months Ended December 31, 
1940”; Def. Ex. 38 as the pamphlet issued by the Twen¬ 
tieth Century Fund entitled “The Twentieth Century 
Fund, Annual Report—1938 (March 1, 1938 to February 
28, 1939)”; Def. Ex. 39 as the pamphlet issued by the 
Twentieth Century Fund entitled “The Twentieth Cen¬ 
tury Fund, Annual Report—1937”; Def. Ex. 40 as the pam¬ 
phlet issued by the Twentieth Century Fund entitled 
“Twentieth Century Fund, Annual Report—1936”; and 
Def. Ex. 41 as the pamphlet issued by the Twentieth Cen¬ 
tury Fund entitled “The Twentieth Century Fund, Annual 
Report—1935”. The audits were made by the auditor, 
Herbert P. French. The financial statements of the joint 
committee are the statements of the committee. The an¬ 
nual reports are the regular published annual reports of 
the Twentieth Century Fund. All of the papers are pro¬ 
duced from the files and records of the Twentieth Century 
Fund and Good Will Fund, Inc., and the joint committee 
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of these funds. The reports of the joint committed were 
prepared in my own office by my own secretary, who was 
also the bookkeeper and who prepared them under liny su¬ 
pervision and direction, and they are part of the joint com¬ 
mittee records. As treasurer of the Twentieth Century 
Fund I am required to have an audit made every year, 
and copies of these audits are mailed to each of the trustees 
and filed. These audits were taken up at the annual meet¬ 
ings of the board of trustees of each organization and have 
them approved, and have become part of the records of 
each organization. I have a recollection of these records 
in so far as they pertain to Group Health Association and 
the entries made in these exhibits actually represent, what 
they purport to represent, and are original records. I 
will initial the items which refer to Group Health. (Wit¬ 
ness initials exhibits.) Health Economics Association] Inc., 
was set up bv Twentieth Centurv Fund. 

A v I 


Q. And, Mr. Brown, of your own personal knowledge do 
you know whether it was the Health Economics, Inc., which 
was instrumental in having HOLC set up GHA? 

! 

i 

This question was objected to by the Government a^ im¬ 
material. Whereupon the defendants offered to prove by 
the witness and through the various reports and audits 
identified by him that Health Economics Association, Inc., 
was instrumental in setting up Group Health and furbish¬ 
ing it with financial support, for the purpose of shoeing 
that Group Health Association was subsidized, and to meet 
the testimony of the witnesses Penniman and Zimmeripan. 
The evidence offered was, upon objection by the Govern¬ 
ment, refused and an exception noted. i 


Mr. Leahy: Just one more question, Mr. Brown: Show¬ 
ing you Defendants’ Exhibit 33 for identification, I lam 
drawing your attention to an item which is numbere4 2, 
under “appropriations and Grants” and “Good Will Fund, 
Inc.” Does this have anything to do whatsoever wiith 
GHA? ’ | 

A. Yes, it does. ! I 

Q. Would you so indicate by your initials? (The witness 
complied.) 
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Dr. Roscoe Genung Leland, a defendant, and witness for 
the defendants. 

Direct examination. 

By Mr. Leahy: 

I am a doctor. I reside in Chicago. I am director of 
the Bureau of Medical Economics of the American Medical 
Association and have been for the past ten years. I grad¬ 
uated from the Mendon, Michigan, High School, graduat¬ 
ing from tho University of Michigan, Department of Liter¬ 
ature, Science, and the Arts, with a degree of Bachelor 
of Arts, in 1907; in 1909 I graduated from the Michigan 
Universitv with the degree of Doctor of Medicine, took an 
assistant internship at the University of Michigan, and 
from 1910 to 1919 engaged in private practice of medicine 
for nine vears in southwestern Michigan. During this 
period I entered the service of the Army of the United 
States, and served in the United States, France, and Eng¬ 
land, for 26 months, until May of 1919. Then I went on 
the staff of the Ohio State Department of Health as ad¬ 
ministrative head of the Division of Health, which division 
comprised the Bureaus of Tuberculosis, Hospitals, Public 
Health Nursing, Venereal Diseases, Social Protective Meas¬ 
ures, and Care of Ophthalmia or Prevention of Ophthalmia 
in the newborn, for six years. I then went to Toledo, Ohio, 
as executive secretary of the Toledo Public Health Asso¬ 
ciation, consisting of 26 private organizations, where I re¬ 
mained for 15 months. In 1927 I went to Chicago to 
become assistant in the Bureau of Health and Public In¬ 
struction of the AM A, with which Bureau, which is still 
in existence, I remained four years; the function of that 
Bureau is to provide information on health matters and 
the preservation of health and the prevention of disease 
for the public, circulating that information through the 
health magazine published by the AMA known as Hygeia. 
The Bureau also publishes a large number of publications 
on health subjects and has in charge a radio program, which 
latter has been devised to earrv information concerning the 
medical profession and health to the public, particularly 
to children in grade and high schools. The Bureau pub¬ 
lishes about 50 or 75 magazines, in addition to providing 
radio program items, which number several hundred. This 
literature is distributed free of charge on request. 
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Later I became director of the Bureau of Medical Eco¬ 
nomics of the AMA, formed in 1931, in which work I have 
three associates and 25 clerks. The Bureau undertakes to 
discover and collect information on sickness and the way 
in which people get their hospital and medical care, and 
meet their bills. It keeps vital statistics pertaining to 
births and deaths and the types and amount of diseases. 
A large amount of this information is collected from official 
organizations such as the U. S. Census Bureau, Interna¬ 
tional Labor Organization in Geneva, Switzerland, s and a 
large number of organizations that are engaged in the col¬ 
lection of information pertaining to vital statistics, and 
also from medical organizations that have conducted studies 
in various parts of the country. Some articles of the Bu¬ 
reau are published in the Journal. In publishing articles 
the Bureau of Medical Economics tries definitely to present 
both sides. On some subjects there is probably only one 
side. In publishing scientific articles we endeavor to bring 
to the examination of the subject under consideration the 
highest degree of scientific treatment in order to arrjve at 
a most sound judgment. i 

I first heard of Group Health at the AMA meeting at 
Atlantic City in June 1937. I don’t recall seeing a copy of 
the letter of Major General Ireland (Gov. Ex. 295-A) that 
was said to have been sent to my Bureau, and which was 
read here at this trial. Dr. Woodward at the convention 
made a brief report or statement on Group Health tp the 
House of Delegates. I don’t recall any action taken; con¬ 
cerning Group Health at the June meeting. The nextitiine 
I beard of Group Health was when I was asked to accom¬ 
pany Dr. Woodward to Washington in July, 1937 to | con¬ 
fer with members of the District Medical Society, i The 
only instructions I had when I came to Washington jthen 
were to secure as much information as possible about the 
nature and operation of Group Health. I had madp no 
effort prior to that time to find out anything about Group 
Health, and knew nothing about the existence of such an 
organization. I came to Washington in July, 1937, and at¬ 
tended a meeting of the Medical Society. The only physi¬ 
cians I remember there were Dr. Conklin, Dr. Macatee, Dr. 
Hooe, and Dr. McGovern. I had met Dr. McGovern and 
Dr. Macatee but not Dr. Hooe prior to the meeting; I 
had met Dr. Christie in connection with some work on; the 
cost of medical care; I have never met Dr. Custis, Dr. 

I 

i 
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Martel, Dr. Neill, Dr. Reede, Dr. Sprigg, Dr. Stanton, Dr. 
Warfield, Dr. Wilson, Dr. Young prior to the trial. I met 
Dr. Groover in 1937, Dr. Mattingly in 1937 and Dr. Yater 
in 1935. At meetings of the District Society I obtained 
no further information than what I had already had con¬ 
cerning Group Health, which pertained to the articles of 
incorporation and some information about financing. The 
only other detail of the meeting I remember is that Dr. 
Woodward suggested that the District Society ought to 
have counsel. I made a suggestion for the Medical Society 
itself pertaining to a method by which prepayment medical 
care could be organized. I never attended any other meet¬ 
ings of the District Medical Society concerning Group 
Health. I have attended other meetings of the District 
Medical Society. On returning to Chicago I made a verbal 
report of the visit to Washington to Dr. West, and did 
nothing further. From the time of my talk with Dr. West 
I have done nothing in any way, shape or form with refer¬ 
ence to Group Health. In November, 1938, I discussed 
with a committee of the District Medical Society a plan 
to provide people of the low-income group with medical 
services on a prepayment basis. The Society was formu¬ 
lating a plan as the outgrowth of a plan they developed in 
1935. I never discussed with the officers or members of 
the District Society any matters, ways or means of any¬ 
one hindering or restraining Group Health and had no 
correspondence on the subject. I paid no attention to Group 
Health after the meeting in July, though I may have asked 
an occasional question or two of Dr. Woodward concerning 
it. 

I attended a meeting on November 6, 1937 with Drs. Mc¬ 
Govern, Hooe, West, and Woodward, but took no part in 
that meeting and did not say a word. In 1937 and 1938 I 
had two assistants in the Bureau, trained to take care of 
certain studies and certain correspondence. The corre¬ 
spondence of the Bureau varies from 3,000 to 8,000 letters a 
year. A great deal of this correspondence is inquiries ne¬ 
cessitating considerable research in order to return intelli¬ 
gent and satisfactory replies. The Bureau has no jurisdic¬ 
tion to fix any policy concerning group payment or prepay¬ 
ment plans of medicine as policies are established by the 
House of Delegates of the AMA. In 1934 the House of 
Delegates adopted ten principles intended to assist state 
and county medical societies in the organization of plans of 
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prepayment care. Later the House of Delegates also 
adopted ten principles which apply to the organization and 
administration of group hospitals. The only opposition that 
the Bureau has had, which was established by the House of 
Delegates, is opposition to compulsory sickness insurance. 
No other policy whatsoever has characterized the work of 
the Bureau. 

Mr. Laux and Mr. Simons, who worked in my Bureau, 
have carried on a considerable amount of correspondence 
I have never seen. I had no knowledge, until I heard it 
read at the trial, of the contents of the correspondence dic¬ 
tated by Mr. Laux and Mr. Simons. I read only bits of cor¬ 
respondence coming into the Bureau which I felt I should 
answer myself and sometimes correspondence which jl pass 
on to associates to handle. Gov. Ex. 265 looks familiar as it 
bears the stamp of the Bureau. I have no recollection that 
I ever read it myself. I wrote Gov. Ex. 264. It is an alnswer 
to Gov. Ex. 265. Dr. Arthur J. Cramp was the director 
of the Bureau of Investigation of the American Medical 
Association, an independent bureau that collects informa¬ 
tion concerning the operations of quacks, charlatans, patent 
medicines and a lot of curious devices for the treatment of 
people. The information collected is published in the! Jour¬ 
nal of the AM A. 

i 

Defense counsel read Gov. Ex. 265 to the jury as follows: 

“March 16, 1$34. 

Dear Dr. Cramp : 

i 

I am enclosing a copy of a circular which we have just 
received through our Los Angeles representative. This is 
designed to interest our Los Angeles agencies as a group to 
avail themselves of whatever service this medical clinic has 
to offer at the fee schedule, as I understand, which is quoted 
herein. 

Before instructing our general agent in Los Angelas as 
to what they shall do relative to this matter, I should! like 
your opinion concerning the ethics of this group, and 
whether the principle on which such a medical group is 
operated is consistent with the highest medical ethics^ 

Doubtless, there is available to you full information con¬ 
cerning the staff of physicians who make up this particular 
medical group. In so far as you know, are they all mein of 
ability and integrity? 
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I should greatly appreciate your opinion concerning this 
matter and any recommendation which you may have re¬ 
garding this type of medical practice. 

Very truly yours, Ernest J. Dewees, Assistant Medi¬ 
cal Director, Providence Mutual Life Insurance 
Company.” 


Defense counsel read Gov. Ex. 264 to the jury as follows : 


Dear Dr. Dewees : 


“March 23, 1934. 


The Los Angeles Medical Association, I believe, will be 
glad to give you a more recent report on the personnel and 
activities of the Ross-Loos medical group than can be given 
from this bureau. 

I am personally of the opinion that the methods used 
bv many of the organizations similar to this one do not con- 
tribute to the best interests of either the public or medical 
profession. 

The Secretary of the Los Angeles Medical Association is 
Dr. Harry H. Wilson, whose office is at 1925 Wiltshire Boule¬ 
vard, Los Angeles, California. 

It may be of some interest to you to note a newspaper re¬ 
port under date of March 6,1934, states that Dr. H. C. Loos 
and Donald Ross ‘were banished from the Los Angeles 
County Medical Association Monday night for engaging in 
a plan of health insurance. ’ 

For that and other reasons, I believe it might be more 
satisfactory for vou to secure the information vou desire 

« * m 

from the Los Angeles Medical Association. 

Sincerelv vours, R. G. Leland.” 


In writing this letter we had information concerning the 
organization and operation of the Ross-Loos medical group, 
but this information concerning the newspaper item was 
entirelv news. We had nothing on which to verifv that 
statement, therefore, it seemed to me that checking with 
the local people was the wise procedure. The AMA has 
never taken any action against the Ross-Loos Clinic. The 
AMA had no jurisdiction over the activities of the Los 
Angeles Medical Association. The question of the Ross- 
Loos Clinic came to the Judicial Council of the AMA late in 
1935 or in 1936 as an appeal from an action of the California 
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Medical Association. The appeal was by Doctors Ross and 
Loos. The AM A reversed the action of the California Medi¬ 
cal Society and I believe that Doctors Ross and Loos are 
members of the AMA at this time. 

In stating to Dr. Dewees that: “I am personally! of the 
opinion that the methods used by many of the organizations 
similar to this one do not contribute to the best interests of 
either the public or the medical profession,” I referred to 
information that had come to the Bureau of Medical Eco¬ 
nomics concerning a considerable number of organizations 
that had become legally involved in California. I believe 
there were some 143 of such organizations in California, 
and many of them had become organized in late 1933, or 
early 1934—a few some years before that—and about 1933 
some of those organizers were indicted and sent to prison. 
There was a list of 143 of them that were being investigated 
and, as I recall it, at least six or seven individuals were 
finally indicted and sentenced. 

There are some 2,000 or more medical industrial care 
plans. There are 300 student health services in colleges and 
universities; about 300 organizations of the type known 
as mutual health and hospital organizations, called con¬ 
sumer groups. About 500, including the 143 from Califor¬ 
nia, of these plans are operating. There are 19 flUt-rate 
plans used by hospitals; 54 hospital insurance companies; 
78 group hospital plans operating, and 60 more proposed; 
350 group medical plans, 24 union sick benefit plans, and 
350 rural medical plans sponsored by the Farm Security 
Administration. The only action taken by the AMA con¬ 
cerning these plans is to secure information about them and, 
in some instances, to publish the facts concerning them. 
As director of our Bureau I have taken no action against 
any one of these plans. The methods used by many of these 
organizations, as I mentioned, in mv letter to the Providence 
Mutual Life Insurance Company as not tending to con¬ 
tribute to the public interest, were those used by institutions 
in California which took money away from people and jwere 
not in existence and did not give the service when the people 
needed the service. j 

I wrote Gov. Ex. 268 in reply to Gov. Ex. 269. ] 

I 

l 

I 

I 

i 
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Defense counsel read Gov. Ex. 269 to the jury as follows: 

“May 25, 1934. 

Gentlemen : 

We have out here in Los Angeles a medical group called 
the Ross-Loos medical group. Could you advise me if this 
organization meets with the unqualified endorsement of the 
AMA? I have been of the opinion that it was not exactly 
ethical and for that reason didn’t care to endorse it. 

Thanking you for this information, 

Yours truly, George Horton.” 

Defense counsel read Gov. Ex. 268, just identified by Dr. 
Leland as his reply, dated May 31,1934, to the inquiry (Gov. 
Ex. 269) to the jury as follows: 

“The Los Angeles Medical Association, I believe, will be 
able to give you a more recent report on the personnel and 
activities of the Ross-Loos medical group than can be given 
from this bureau. 

The Secretary of the Los Angeles Medical Association 
is Dr. Harrv H. Wilson, whose address is 1925 Wiltshire 
Boulevard, Los Angeles, California. 

I am personally of the opinion that the methods used by 
many of these organizations similar to this one do not con¬ 
tribute to the best interests of either the public or the medi¬ 
cal profession. 

It may be of some interest to you to know that a news¬ 
paper report under date of March 6, 1934, states that Doc¬ 
tors H. C. Loos and Donald Ross ‘were banished from the 
Los Angeles County Medical Association Monday night for 
engaging in a plan of health insurance.’ 

For that and other reasons I believe it might be more 
satisfactory for you to secure the information you desire 
from the Los Angeles Medical Association.” 

In expressing my opinion concerning many of these or¬ 
ganizations, I also had in mind in addition to the situation 
heretofore stated that many of them used advertising and 
solicitation, which are not considered ethical practices, as 
they afford opportunity to make exaggerated and unwar¬ 
ranted claims for the advertised benefits, and the same holds 
true as to solicitation, which involves a certain amount of 
mouth advertising. 
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I have no personal recollection at the present timei of Gov. 
Ex. 271, but Gov. Ex. 270 is a letter which I wrote in reply 
to Gov. Ex. 271. 

Defense counsel read to the jury as follows: 

Gov. Ex. 271 is a letter of inquiry from R. H. Ludden, 
M. D., physician and surgeon, Viroqua, Wisconsin, directed 
to the American Medical Association, attention of R. G. 
Leland. 

June 2, |1934. 

“Gentlemen: 

Could you please send me information on the Ro$s-Loos 
medical group, Los Angeles, California? j 

Yours very truly, R. H. Ludden, jVL D.” 

| 

Gov. Ex. 270 is a carbon of a reply which Dr. Leland states 
he has written to Gov. Ex. 271. It is dated June oj, 1934, 
directed to Dr. Ludden. It was read from, as follows \ 

“The Los Angeles Medical Association, I believe, will 
be able to give you a more recent report on the personnel 
and activities of the Ross-Loos medical group than pan be 
given from this Bureau.” 

i 

! 

Q. Now, Doctor, have you seen the Ross-Loos Clinic since 
1932, when you stated you visited it? 

A. I have not. j 

Mr. Leahy: j 

“I am personally of the opinion that the methods! used 
bv manv of the organizations similar to this one do not con- 
tribute to the best interests of either the public or medical 
profession.” ; 

Then he gives the name of the Secretary of the Los Ange¬ 
les Medical Society; then the same paragraph as to the news¬ 
paper account of March 6, 1934, and concludes: 

“For this and other reasons, I believe it might be more 
satisfactorv for vou to secure the information vou desire 

* »> W I 

from the Los Angeles Medical Association.” 

In 1934 I learned from a newspaper account that Doctors 
Ross and Loos had become involved somewhat with the; Los 
Angeles Medical Association and that was why I referred 
some inquiries to Los Angeles Medical Association. j 
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I don’t recall Gov. Ex. 273 at this time, but I wrote Gov. 
Ex. 272 in reply. 

Defense counsel then read to the jury as follows: 

This in an inquiry from Drs. Rigby and Hargrave, at 
Shreveport, Louisiana; it is Gov. Ex. 273, dated January 
22, 1935. It is addressed to the American Medical Asso¬ 
ciation. 

“Gentlemen : 

Due to the fact that I am chairman, of the Economics 
Committee, of the Shreveport Medical Society, I desire to 
get all the information that is obtainable on Medical Eco¬ 
nomics. We have, in this vicinity, some members of the 
medical fraternity, who do not belong to our local or state 
society and who engage in extensive advertising to further 
their practice of medicine. We have one, who claims to be 
a Fellow of Procology, and there are others whom I could 
name operating in various branches of medicine. I also 
have in my possession, some information from the Ross- 
Loos Medical Group, Los Angeles, California. I would like 
to know if the Ross-Loos Medical Group of Los Angeles, 
are an ethical group of Doctors and if they belong to or¬ 
ganized medicine. 

Anv information vou mav be able to give me will be 
appreciated.” 

To this Dr. Leland wrote the original of which Gov. Ex. 
272 is a copy, dated March 4, 1935. 

Gov. Ex. 272 read by defense counsel to the jury as fol¬ 
lows: (Excerpt.) 

“The Los Angeles Medical Association, I believe, will 
be able to give you a more recent report on the personnel 
and activities of the Ross-Loos Medical Group than can 
be given from this bureau. 

The Secretary of the Los Angeles Medical Association 
is Dr. Harry H. Wilson,” 

giving his address. 

“I am personally of the opinion that the methods used 
by many of the organizations,” 

and the same paragraph again. 

“It may be of some interest,” 
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and the same paragraph. i 

“For this and other reasons, I believe it might be more 
satisfactory for you to secure the information yofi desire 
from the Los Angeles Medical Association. 

Under separate cover I am sending you a complete set 
of the publications of this bureau which I trust will be of 
interest and benefit to you.” i 

During the time between my letters of June, 1S>34 and 
this letter in March, 1935 I had received no additional in¬ 
formation on the Ross-Loos Clinic. These various in¬ 
quiries did not induce me to make any investigation of the 
Ross-Loos Clinic for or on behalf of the AMA. In 1932 
I made an investigation of the Ross-Loos Clinic on ifiy own 
initiative. I called at the Ross-Loos Medical Clinicj where 
I was received very cordially. I met Doctors Ross and Loos 
and a considerable number of the staff. I was shown the 
clinic building and the facilities used for diagnosis and 
treatment of patients, to acquaint me with the methods 
and personnel of the Ross-Loos medical group. This was 
a routine visit made shortly after the organization of the 
Bureau of Medical Economics for the purpose of collect¬ 
ing information. I visited many other groups that year. 
We collected additional information and published it 1 . The 
AMA never took any other action on this information. 

I wrote Gov. Ex. 274. It was in reply to an inquiry from 
Mr. Baker, Executive Secretary of the Hennepen County 
Medical Association, Minneapolis, Minnesota and my letter 
is dated April 30, 1935. 

Defense counsel read Gov. Ex. 274 to the jury as follows: 

i 

“Dear Mr. Baker: 

The Kansas City Industrial Hospital Association agree¬ 
ment with the Butler Manufacturing Company is blit an¬ 
other example of similar types of contract practice that 
exist in other parts of the United States. Patients are not 
given freedom of choice of physician but must accent the 
physician furnished by the Industrial Hospital Associa¬ 
tion. The agreement states that members may at their 
own expense call or employ their own physician. Nothing 
is said as to the manner in which hospital care will be pro¬ 
vided, although it is inferred that beneficiaries mu^t be 
taken care of in hospitals of the Association in the (Went 
hospital care is necessary. 


i 

i 
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This type of organization has been brought to the atten¬ 
tion of the medical profession on several occasions. It is 
one which, in my opinion, ought to be discouraged. 

trader separate cover I am sending you several copies of 
our reprint ‘New Forms of Medical Practice/ in which 
several types of this form of arrangement are discussed. 

Sincerelv vours,” 

When I said that it was similar to other forms of con¬ 
tract practice that existed in other parts of the United 
States I meant forms of contract practice that existed in 
various parts of the United States for many years; but 
there seems to have been a concentration of contract prac¬ 
tice of a low type in certain sections, some in West Virginia; 
some in the State of Washington, and some in Oregon; and 
on the basis of the performances of these types of contract 
practice I believe that those particular types ought to be 
discouraged. Those types of contract practice, group and 
individual, were organized to provide a certain amount of 
service under contract at a verv low cost. It was the 
custom for others, individuals or groups, to organize simi¬ 
lar services with contracts to provide medical care or hos¬ 
pital care, or both, offering either the same amount of serv¬ 
ice for less money, or more services for the same amount 
of money. In some cases this competition, if it can be called 
that, or solicitation, went from bad to worse by constantly 
lowering the quality of medical care offered. I could give 
you some examples; some of the bad features. I refer to 
such an example as the amputation of a man’s arm, instead 
of carrying the man through to the reasonable restoration 
of that arm to function, because it would require less time 
than the process of treatment and rehabilitation. There 
were a large number of these low grade organizations all 
over the country". 

Gov. Ex. 277 refers to a situation in Cincinnati, Ohio. 
A representative of the Academy of Medicine of Cincinnati 
had made some investigation of prepayment plans and has 
proposed a special form of prepayment arrangement to be 
organized and operated in Cincinnati. 

Defense counsel read Gov. Ex. 277 to the jury as follows: 

On the stationery of the Academy of Medicine of Cin¬ 
cinnati, Cincinnati, dated March 2,1936, to Dr. Leland: 

“The Academy of Medicine of Cincinnati is confronted 
with the following problem: 
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Dr. George H. Cook, after some service with the : Ross- 
Loos at Los Angeles, is preparing to start such a clinic in 
Cincinnati. Some of the members of the Acadejny of 
Medicine whom he has approached have asked the Aciademy 
whether an association, with this clinic will jeopardize their 
standing with the Academy. The Executive Council of the 
Academy has ruled that this question must be answered by 
the entire Countv Societv. This will be brought to a vote 
on Tuesday, March 10th. Have you any information about 
this clinic or have you any experience which will guide us 
in handling this matter? 

The Executive Council will meet on Friday afternoon, 
March 6th, and I would appreciate hearing from you by 
that time if possible. 

Thanking you in advance for any information yqu can 
give us, and with very best wishes, I am 

Sincerely yours, Edward D. King, President.” 

Gov. Ex. 276 is the letter which I wrote in reply, j 

Defense counsel read Gov. Ex. 276 to the jury as follows: 

That’s numbered Gov. Ex. 276 and runs to Dr. King, 
President of the Academy of Medicine of Cincinnati, dated 
March 4, 1936. i 

“This is to acknowledge receipt of your letter of ^jlarch 
2nd, relative to the formation of a clinic similar to the 
Ross-Loos Medical Group in Los Angeles. 

The effect of association with such a group by members 
of the Academy of Medicine of Cincinnati must be deter¬ 
mined by the Academy, which has the original jurisdiction 
over the ethical conduct of its members.” 

Q. Doctor, why did you write that to Dr. King? 

A. Well, because it’s true. 

Q. Did you have anything to do with the ethical conduct 
of members of the Academy in Cincinnati? 

A. Only in so far as I might discuss the matter with the 
Secretary or some member of the Academy. I had no 
authority nor jurisdiction over the members of the Academy 
of Medicine of Cincinnati. 

Q. For instance, if the Academy of Medicine of ■ Cin¬ 
cinnati wanted to start a clinic, what jurisdiction did your 
bureau have over it? 

A. Not a particle. 


i 
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Q. What jurisdiction did the American Medical Associa¬ 
tion have over it? 

A. Nothing, nothing. 

Q. In other words, was the Academy entirely independ¬ 
ent of you and the Americal Medical Association, anything 
it wanted to do? 

A. Yes, sir. 

Q. (Continuing reading from Gov. Ex. 276): “I believe 
that you should bear in mind that the press, which has social¬ 
istic leanings, has energetically taken up the cudgel for 
the Ross-Loos Medical Group.” 

Now, what did you mean by that statement, Doctor, when 
you said: that the press which had “socialistic leanings”? 

A. Well, I think many of us have seen certain publica¬ 
tions that have a very liberal view and that have from time 
to time published articles and have assumed the attitude 
that the socialization of medicine would be a good thing 
for the people and for the profession of the United States. 

Mr. Leahy (Reading): “An attempt is being made to 
show that the Ross-Loos method is the most desirable 
method of providing medical care. 

I believe that in the discussion of this matter, your Execu¬ 
tive Council and the membership of the Academy as well, 
should bear in mind the Ten Principles adopted by the 
House of Delegates at the Cleveland Session in 1934, as a 
measure of the necessity for, and the method of providing 
medical services. For example, the 3rd Principle states, 
‘Patients must have absolute freedom to choose a legally 
qualified doctor of medicine, who will serve them from 
among all those qualified to practice and who are willing 
to give service.’ Since I do not have before me the details 
of the proposal by Dr. George H. Cook, I do not know 
whether his plan contemplates such a freedom of choice 
of physician. 

Again, the 8th Principle states, ‘Any form of medical 
service should include within its scope all legally qualified 
doctors of medicine of the locality covered by its operation, 
who wish to give service under the conditions established.’ 

Under separate cover, I am sending you a copy of the 
Special Report of this Bureau entitled, ‘Medical Service 
Plans,’ adopted by the House of Delegates at the Atlantic 
City Session. However, I am calling your special attention 
to these two principles. 
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There are other factors which must be considered in ex¬ 
amining any proposal to supplement the regular practice 
of medicine. In many instances these factors may jiot be 
apparent in the proposals themselves, but develop later 
in the operation of the scheme. I refer particularly to the 
quality of medical care and other methods by which sub¬ 
scribers or participants are obtained. In many schemes 
which have come to my attention, the amount charged for 
the medical care has been so small that there could be but 
one outcome—a reduction in either the amount or the quality 
of the medical services given, and in many instances, both 
these factors are involved. The manner of securing sub¬ 
scribers involves a practical application of the Principles 
of Medical Ethics, especially as these principles pertain to 
solicitation and unfair commercial competition. 

It is my understanding that the Ross-Loos Medical Group 
was composed of a number of very competent physicians.” 

By Mr. Leahy: 

Q. Did you believe that when you wrote it, Doctor? 

A. I did. 

Mr. Leahy (Reading): “As far as I know, the quality 
of medical care given seems to be good. I am unable to 
give you all the details of the operation of this medical 
group or their methods of securing subscribers. Hqwever, 
I am enclosing a copy of an article which appeared in the 
Los Angeles City Employees Magazine. I am also enclos¬ 
ing a copy of a pamphlet of Information for Subscribers 
of the Ross-Loos Medical Group. 

It is my further understanding that the Ross-Loos Medi- 
cal Group in Los Angeles entered into contracts with cer¬ 
tain groups of municipal employees and others, under the 
terms of which medical services would be furnished bv the 
members of the Ross-Loos group for certain stipulated 
sums. Furthermore, it is my understanding that each mem¬ 
ber of the groups concerned was required to pay a Certain 
amount each week or month, and that this sum woluld be 
used to pay the cost of service rendered by the Rosis-Loos 
clinic. I am informed that the Los Angeles Countv! Medi- 

* j 

cal Association objected to the operation of this plqn, by 
the Ross-Loos group, and the charges were finally preferred 
against Doctors Ross and Loos. These charges weiie sub¬ 
stantiated by the Council of the Los Angeles Medical! Asso- 
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ciation, and on appeal, the California Medical Association 
upheld the action of the Los Angeles Medical Association 
whereby Doctors Ross and Loos were expelled from mem¬ 
bership. This case was appealed to the Judicial Council 
of the American Medical Association. The decision of the 
Council may be found in the Journal of January 25,1936,” 
the volume stated. “You will note, however, that the Judi¬ 
cial Council decision expresses no opinion as to the guilt 
or innocence of the appellants in connection with any un¬ 
ethical practices alleged and charged against them. 

If at any time you believe I may be of some assistance 
to you, I shall be pleased to help to the limit of my ability.” 

In 1935 the Bureau published a report entitled “Medical 
Service Plans,” listing the service plans which had come 
to our attention throughout the United States in the form 
of state medical society plans, county medical society plans, 
and the various classifications of services which they gave, 
either for indigents or low-income groups, including post¬ 
payment and prepayment plans. In 1935 there were very 
few plans operated by the medical societies throughout the 
country for the prepayment of the cost of medical care. 
There were plans being operated by groups of different 
kinds. Perhaps they might be designated either consumer 
or producer prepayment groups, but there were only a few 
throughout the country. 

I think I have seen Gov. Ex. 280. Gox. Ex. 279 is a 
letter from R. A. Swink, Executive Secretary of the Aca¬ 
demy of Medicine of Cincinnati, in which he transmits to 
me the letter marked Gov. Ex. 280, relative to the proposal 
of Dr. George H. Cook in Cincinnati to organize a pre¬ 
payment plan. Gov. Ex. 278 is a carbon copy of a reply 
which I made to Mr. Swink. 

Defense counsel read Gov. Ex. 279 to the jury as follows: 

Gov. Ex. 279 has been just identified as a letter dated 
March 20, 1936, from Mr. Swink, the Executive Secretary, 
to Dr. Leland, on the Academy of Medicine of Cincinnati 
letterhead: 

“Some days ago Dr. Edward King, President of the 
Academy, wrote you for some information pertaining to 
the Ross-Loos Clinic at Los Angeles. We very much ap¬ 
preciated the information furnished by you. 





In order that you might be acquainted with wfyat has 
occurred here recently, I am enclosing a carbon copy of a 
letter sent to Charles S. Nelson, Executive Secretary of 
the Ohio State Medical Association, in which a fairly com¬ 
plete statement is given of just what has occurred to date. 
I feel certain you would be interested in knowing of this 
action. 

i 

If you have any special pamphlets, or can give hie any 
other references that would enable us to make a mo| , e com¬ 
plete statement of organized medicine’s viewpoint ion the 
whole insurance scheme, I would very much like to have it 

Yours truly, R. A. Swink.” 

Defense Counsel read Gov. Ex. 280 to the jury as follows: 

It is dated March 19, 1936, and numbered Gov. Ex. 280, 
on the same stationery head, directed to Nelson: 

i 

“Last fall Dr. George H. Cook, a graduate of tlfe Uni¬ 
versity of Cincinnati, but not a member of the Academy 
here, made it known to some of the members of Council 
and to others, that he had just returned from Los Angeles, 
where he had spent some months getting complete! infor¬ 
mation on the operation of the Ross-Loos Clinic. He| stated 
that it was his intention to organize a similar group in 
Cincinnati. i 

Reports of his activities were heard from time tp time, 
mostly in the form of rumors, until early in February of 
this year when a letter w~as received from him by Council, 
together with a prospectus of his proposed group. In this 
letter, he asked Council to let him know what attitude! would 
be taken toward members of the Academy who might be¬ 
come members of his group. 

Immediately upon receipt of this letter and prospectus, 
the entire matter was referred for study to the standing 
committee on the Cost of Medical Care, of which Dr. Albert 
H. Freiberg is chairman. After many hours of considera¬ 
tion covering several meetings, this committee recom¬ 
mended to Council that it should reply to Dr. Colok by 
saying that a request such as he had made, could bje con¬ 
sidered only when presented by a member of the Academy; 
and secondly that if such a request is later made by a| mem¬ 
ber, it would then be advisable for Council to call a special 
meeting of the Academy, so that the entire membership 

62—6879 


978 


could participate in the discussion and have a final vote 
as to the policy of the Academy in respect to this matter. 

These recommendations were adopted by Council and 
Dr. Cook was accordingly notified of the action. Within 
a few days thereafter, a letter was received from Dr. E. E. 
Rhoads, a member of the Academy, stating that he was 
seriously considering the invitation to become a member 
of Dr. Cook’s group and asking whether ‘belonging to the 
George H. Cook Medical Group will in any way jeopardize 
my standing in the Academy.’ Upon receipt of Dr. Rhoads’ 
letter, Council called a special meeting and decided to make 
consideration of this matter a special order of business to 
come before the Academy at its regular meeting on March 
10, 1936. A copy of notice sent to all members is enclosed 
herewith. 

Interest in this matter attracted a large attendance at 
the meeting on March 10th. A rough count indicated that 
there were approximately 325 to 350 members present. As 
a result of thorough discussion on the part of Council at 
two special meetings prior to this meeting of the entire 
Academy, Council prepared a statement to be read by the 
President, Dr. King, by way of introduction to the entire 
matter and a statement of the issues involved. 

After giving a brief history of the events leading up to 
the calling of the meeting, Council called attention in its 
statement to Article VI, Section 2 of the ‘Principles of 
Ethics’ of the A. M. A., and then informed the Academy 
that, in the opinion of Council, the thing for the members 
to do was to answer certain questions, with the understand¬ 
ing that those answers would become the rules which Coun¬ 
cil would feel obliged to enforce in a situation that might 
arise as suggested in Dr. Rhoads’ letter. The questions 
on which Council desired an answer were these: 

1. Does practice under a prepayment group plan such 
as is being here proposed, and which does not include all 
of the legally qualified physicians of the community, but 
restricts itself to a small group, constitute a violation of 
Article VI, Section 2 of the ‘Principles of Ethics’ of the 
AM A? 

2. Shall membership in the Academy of Medicine of Cin¬ 
cinnati be withheld from physicians who are practicing in 
violation of this rule? 


979 


3. Shall violation of this rule by a member of the Aca¬ 
demy constitute sufficient reason for the termination of 
his membership? 

It is not necessary for me to relate the entire discussion 
that occurred at that point other than to say that a motion 
was immediaely made by Dr. Robert Carothers to thb effect 
that practice under a prepayment group plan such as was 
being proposed, does constitute a violation of Article VI, 
Section 2 of the ‘Principles of Ethics.’ That motion was 
by way of saying yes to question No. 1. After prolonged 
discussion on the motion in which only one member, Dr. 
Samuel Iglauer, spoke in opposition to the matter, al rising 
vote was taken and practically everyone present voted in 
favor of the motion. There were 3 or 4 who voted against 
the motion and possibly 15 or 20 others who did not vote 
either way. 

With the first motion disposed of, motions on the other 
two questions were immediately put and voted on, with 
similar results. 1 

The enclosed clipping from the Enquirer on the morning 
following the meeting is indicative of the reports appearing 
in all the newspapers of the action taken. The next day 
after that is when the editorial appeared in the Eqquirer 
entitled, ‘A Danger Involved,’ and in which the Academy 
was accused of ‘boycotting’ any physician who undertakes 
to give medical service on a group basis. 

I trust that this rather lengthy review of the situation 
will be of interest to you and if you have any suggestions 
or comments to make, I am sure, Council will be very glad 
to receive them. 


Yours truly, 


R. A. Swink.” 


I did not try to give Mr. Swink, Mr. Nelson or Dr' King 
any advice with reference to this matter. The matter was 
completely within the jurisdiction of the local society, j Gov. 
Ex. 278 dated March 25, 1936 is my letter which I iwrote 
in reply to Mr. Swink. 

i 

Defense counsel read Gov. Ex. 278 to the jury as follows: 

“I am greatlv obliged to vou for vour letter with the 
enclosed carbon copy of your communication to Mr. Nielson. 
I am personally of the opinion that the Academy of Medi- 
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cine of Cincinnati proceeded in a wise course on the matter 
under consideration. 

This Bureau is now preparing a publication on ‘Eco¬ 
nomics and the Ethics of Medicine.’ This publication will 
probably bear more directly than any other one we have on 
the question under discussion, however, I am unable to 
give you the date at which this will be ready for distribu¬ 
tion. In the meantime, I am enclosing some publications 
of the Bureau in the hope that they may be of some help 
to you.” 

When I stated that I am personally of the opinion that 
the Academy acted wisely, I referred to the procedure that 
they had adopted in arriving at the end. They had made 
an investigation, they had framed their own questions, and 
they had put them to the vote of their own membership, 
and the membership had expressed itsolf. With that ex¬ 
pression I had only an academic interest. 

I received Gov. Ex. 259 from Dr. Conklin and I wrote 
Gov. Ex. 260 in reply. 

Defense counsel read Gov. Ex. 259 to the jury as follows: 

This is on the Medical Society of the District of Columbia 
stationery, and it is dated June 5, 1937, over the signature 
of Dr. Conklin, and addressed to Dr. Leland: 

“I am enclosing herewith a plan that has recently come 
to our attention for development of prepayment medical 
service in governmental bureaus. The potentialities of 
such a plan, if and wffien it is put in force in the capital 
city, should be readily understood. 

With hopes that I will have the pleasant opportunity of 
seeing you during the coming week, I am,” 

Postscript: 

“I regret that I was not ‘at home’ when you called at my 
office recently. I am hoping for better luck next time.” 

I called at Dr. Conklin’s office several times. I remember 
that I called once and he was out. I don’t connect it at all 
with Group Health, because I called on the secretary several 
times as a matter of courtesv and interest and on matters 
of medical society affairs, having nothing to do with Group 
Health. Defense counsel read Gov. Ex. 260, dated August 




18, 1937, from Dr. Leland to Dr. Conklin, to the jury as 
follows: 

i 

‘‘Since your letter arrived just as I was leaving the office 
for my vacation, I have had no opportunity to answer it 
until today. I 

The suggestion which I made at the committee meeting 
is, in my opinion, a very simple one, involving nothing but 
cash payments to those who wish to participate. It is based 
largely on the type of arrangement that has been }n effect 
for many years and operated by health and accident insur¬ 
ance companies.” 

By Mr. Leahy: 

Q. To what are you referring in that paragraph, Doctor? 

A. I am referring to the principle of cash payments made 
by health and accident insurance companies on the basis of 
a contract between them and their policyholders, by which 
they agree to pay in cash directly to the insured the iamount 
of any claims that are made against the company under a 
contract. 

Q. Well, I notice you state, “The suggestion whichjl made 
at the committee meeting.” | 

A. I made the suggestion at the committee njeeting, 
which was in July of 1937, the suggestion to the I^Iedical 
Society that they might take under advisement the idea of 
organizing a cash indemnity plan which would be similar 
to the cash indemnity plan operated by health and acci¬ 
dent insurance companies, if they could qualify under the 
laws of the District. 

i 

Mr. Leahy (Reading): 

“Briefly, the plan would be for any group who desires to 
spread the cost of medical care to organize a benefit associa¬ 
tion or a mutual insurance company. The dues or prefiiiums 
per member would depend on the amount of benefits to be 
provided. Benefits would be paid in cash to the beneficiary. 
They should be limited to $250 or $400 or $500 in any one 
vear, but the benefits for anv illness should not exceed 75 
to 80 percent of the total amount of the medical and hospital 
bills for that illness. j 

There would be no medical panel; every member would 
have the right to choose any physician in the District of 
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Columbia or anywhere else in the United States; there would 
be no designation of approved hospitals; the patient would 
be perfectly free to choose his own hospital or go to the 
hospital to which his physician ordinarily takes his patients; 
physicians in hospitals would submit their bills to the or¬ 
ganization according to the regular schedule of charges. 

The sole function of the organization would be to collect 
the dues or premiums from the members and to pay in cash 
to the members the amount of claims for medical or hos¬ 
pital services up to a specific limit for any one year and not 
to exceed 75 or 80 percent of the medical or hospital bills 
incurred for any single illness. Physicians and hospitals 
would then take their chances on collecting from the patients 
the amounts paid them for claims. There should be some 
sort of an identification card to indicate that the patient is 
a member of the organization. This would serve only to ap¬ 
prise the physician or the hospital that the patient would 
be reimbursed up to 75 or 80 percent for the services 
rendered. 

If the District Medical Society chose, it might authorize 
a 10 or 15 percent reduction from the regular fees for mem¬ 
bers of such an organization providing such an organization 
would be willing to make a settlement with the patient and 
physician or hospital jointly. This is being done in some 
places, and apparently works entirely satisfactorily. In 
Iowa, for example, the reimbursements to members for the 
cost of hospitalization is made by check payable jointly to 
the member and the hospital. This affords an opportunity 
for the hospital to collect since the member cannot cash the 
check without the signature of the hospital. 

If there are any further details in connection with this 
which vou desire, I shall be glad to do mv best to clarifv 
such points as may not be entirely clear. 

‘ ‘ Sincerely yours , 9 9 

And down in the bottom is marked: copy to Dr. Woodward. 

The notation at the bottom shows that a copy was sent to 
Dr. Woodward. 

I received Gov. Ex. 258 and Gov. Ex. 257 is my reply. 

Defense counsel read Gov. Ex. 258 to the jury as follows: 

Gov. Ex. 258 is a letter from Dr. T. J. Williams, Evanston 
and Chicago, Illinois, dated July 21, 193S, to the American 
Medical Association, Chicago, Illinois: 
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“Gentlemen: 

I 

Will you be kind enough to send me what information 
you have relative to the doctors’ Donald Ross and Clifford 
Loos, private group clinic in Los Angeles, as well -as the 
Trinity Hospital group in Little Rock, Arkansas, and other 
similar groups who provide medical service, hospitaliza¬ 
tion, drugs, services of specialists, etc., to the man and his 
family for a specified monthly payment. 

Kindly send same to the above Evanston address. Thank¬ 
ing vou, i 

T. J. Williams.” 

i 

Defense counsel read Gov. Ex. 257 to the jury as follows: 

July 25, 1938, from Dr. Leland to Dr. T. J. Williams, 
Evanston, Illinois: 

“Dear Dr. Williams: 

The Medical Service Plan of Trinity Hospital, Little 
Rock, Arkansas, is one type of several prepayment! plans 
for medical care that have been attempted. The plan was 
inaugurated in 1931 and is operated by a staff of sixiphysi- 
cians. Under the plan, six weeks of hospitalization, in¬ 
cluding operating room, anesthetics, and general nursing, 
as well as medical and surgical services, are offered; for a 
rate of $2.50 a month for individuals; $2 a month for per¬ 
sons enrolled in groups; and $5 a month for families, re¬ 
gardless of size. Hospitalization is restricted to Tfrinity 
Hospital, and the medical treatment and surgical care are 
performed by the staff of Trinity Hospital only.” 

Bv Mr. Leahv: 

Q. Do you recall where you got what purport to be the 
facts in that letter, Doctor? 

A. No, I do not at this time. 

Mr. Leahy (reading): “The Hospital does not appear 
in the American Medical Association Register, and the staff 
members are .no longer associated with the local medical 
society. Solicitors are reported to be employed on per¬ 
centage basis to secure members from groups of employees 
in business organizations and by house-to-house canvasses. 

The Trinity Hospital Plan has sold about 2,000 contracts 
covering about 5,000 people. Subscribers include wealthy 
persons in the community as well as factory employees, 
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and persons from towns as far as 140 miles from Little 
Rock. We have not been able to obtain any financial in¬ 
formation concerning the plan other than that the premiums 
received from members paid 56.3 per cent of the charges for 
similar services rendered private patients which is approxi¬ 
mately the same as if the members of the staff had accepted 
a 40 percent reduced fee schedule. Part of this reduction 
is said to be made up because most of the credit losses ordi¬ 
narily incurred in private practice are reduced. The staff 
members have also been willing to participate in such a 
plan because additional income for special services could 
be secured from subscribers to the plan. Likewise, staff 
members do not provide free medical services for persons 
in the community.” 

By Mr. Leahy: 

Q. To what do you refer, Doctor, where it says, “The 
staff members have also been willing to participate in such 
a plan because additional income for special services could 
be secured from subscribers to the plan”? 

A. It means that the plan did not give complete medical 
service, but that certain items of medical care were charged 
for at regular rates and were not included on the regular 
monthly premiums stated. 

Q. And those, added to the premiums stated, would make 
up the additional income which you speak about? 

A. They increased the income to the organization. 

Mr. Leahy (reading): “The objections to such an ar¬ 
rangement are the same as the objections to other types of 
contract practice which prohibit free choice of physician 
and rely on advertising or solicitation to secure patients. 
Aside from violating ethical principles which are designed 
to promote good medical services for the patient, such ar¬ 
rangements do not lower the cost of medical care. The 
advertised rate does not, as a general rule, provide for com¬ 
plete medical and hospital services and the plan is not sup¬ 
ported solely by the dues collected from members. No 
insurance or prepayment plan which must add administra¬ 
tive costs can provide the same average services now re¬ 
ceived in private practice for lower than average charges. 
Either the services offered are not so complete or special 
charges are made for numerous services. It is also not 
uncommon to find that deficits are made up by the profits 
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from extra activities such as soda fountain, magazijne, and 
drug sales or income from nonmembers. 

There are several possible arrangements to assist per¬ 
sons to meet medical or hospital bills which avoid piost of 
the objections to contract arrangements for such services. 
The essential feature of these plans is that the benefits are 
payable in cash. A number of mutual benefit associations 
and community health associations have been operating 
satisfactorily on a cash benefit basis. The July 2nd, 1938 
issue of the Journal, page 59, contains the report of the 
reference committee on cash payments for medical services 
which was adopted by the House of Delegates. Under 
separate cover we are forwarding to you some of ofir pub¬ 
lications in which the questions indicated before are dis¬ 
cussed fully. 

In reply to your inquiry regarding the Ross-Loo^ Clinic 
in Los Angeles, we are giving you some of the essential 
points in its operation: 

The cost to the subscribers is $2 per month per subscriber, 
and there are some additional charges for other members 
of the family. In an address by H. Clifford Loos :to the 
women of the American Farm Bureau Federation in Chi¬ 
cago, December 7, 1935, he stated that ‘the entire cost to 
the subscriber for this service, including the charges that 
are made for dependents, hospitalization, drugs, etc.j, aver¬ 
ages $2.68 per month. The cost of the medical group for 
hospitalization is 20.2 cents per subscriber per month.;’ The 
service is supposed to be an all-inclusive one covering a 
complete medical service, including hospitalization*,; there 
are, however, some extras and some cases excluded! The 
contract provides that the subscriber may choose any one 
of the physicians on the staff and the management pf the 
plan claims that an effort is made to maintain a permanent 
family physician relation. 

Statements have been made both ways as to whether the 
group ‘contributes to the charity load in Los Angeles Cjounty 
in a degree proportionate to the other physicians residing 
in the countv. ’ It scarcelv seems probable that thev do so 
contribute, but it would be necessary to get opinions direct 
from Los Angeles before any worthwhile conclusion!could 
be drawn. If you will communicate with Dr. George D. 
Maner, Secretary of the Los Angeles County Medical Asso¬ 
ciation, 1925 Wiltshire Boulevard, Los Angeles, California, 

i 
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he will probably be able to give you more recent and more 
detailed information concerning the personnel and the activ¬ 
ities of the clinic. 

This information is given at your request and is con¬ 
fidential. Opinion is given merely as a business courtesy. 
No responsibility is to attach to the American Medical As¬ 
sociation or its officers personally for information herein 
given. 

Yours very truly,” 

The Bureau has not opposed voluntary prepayment plans 
but has opposed plans which are made compulsory by law. 
The policy of the Bureau for voluntary prepayment plans 
has been to collect all information in order to be in a better 
position to assist those individuals or organizations that 
wish to organize plans for the benefit of low-income people. 
There are numerous individuals and groups, both in indus¬ 
try and in the community, as well as in state and county 
medical societies, that we have assisted, and that I have 
personally assisted in the development of prepayment plans. 
Some of those now in operation, such as the California 
Medical Service, adopted in 1938; the Michigan State 
Medical Society Plan; the New Jersey State Medical Soci¬ 
ety Plan, and several plans organized in three sections of 
the State of New York. We have opposed certain condi¬ 
tions under the contract practice of medicine when in op¬ 
position to certain of the sections of the Principles of 
Ethics of the AMA. As a result of a process of develop¬ 
ment over quite a number of years, ten principles have 
been developed, which were adopted in 1934 by the House 
of Delegates as a guide to county and state medical socie¬ 
ties that undertook to organize prepayment medical plans. 
Principle 6 was modified in 1935 to read: 

“In whatever way the cost of medical service may be 
distributed, it should be paid for by the patient in accord¬ 
ance with his income status and in a manner that is mutually 
satisfactory.” 

This amendment to Principle 6 operated to advance or 
assist in a better interpretation of the yardstick or measures 
that should be applied in the organization of prepayment 
arrangements, as the principle, prior to the amendment, 
stated payment should be made at the time the service was 
rendered, which is private practice. Members of the AMA 
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in fairly large number are conducting contract practice of 
medicine, probably several thousand. There are in the 
United States 350 medical groups, called group practice 
groups; only 17 of them are employing any form qf pre¬ 
payment medical plan, using instead fee-for-service; plans. 

My Bureau never took any position whatsoever concern¬ 
ing Group Health and has never even made an independent 
study of it. I realized that Dr. Woodward was making a 
very careful and continuous attempt to get information 
on it and T knew that any information that he was ^ble to 
secure would be made readily available to me if at any time I 
needed it. The only report the Bureau has on Group Health 
is the article published in the Journal of October 2. Aside 
from the trip to Washington I have not cooperated or col¬ 
laborated in any way with Dr. Woodward concerning proup 
Health. I had nothing to do with the preparation of his 
article in the Journal and didn’t even know it was being 
written. In the correspondence received in evidence, jand in 
other correspondence I have written, I had no idea of 
discouraging prepayment plans. I didn’t conspirb with 
anyone for the purpose of restraining trade in the District; 
for the purpose of restraining Group Health; for thb pur¬ 
pose of restraining doctors on the staff of Group Hiealth; 
for the purpose of restraining doctors not on the stjafF of 
Group Health in the District, or for the purpose of re¬ 
straining the Washington hospitals in the business of ope¬ 
rating such hospitals. I didn’t discuss with anybody any¬ 
thing concerning the Washington hospitals and (Jrroup 
Health. I never approached anyone or advised anyone 
not to join Group Health as a member. I have never talked 
with any doctor on the staff of Group Health. I have jnever 
tried to do anything personally wdth anybody whatsoever 
on the medical staff or membership of Group Health, and 
no such idea ever entered my mind. The first time I ever 
saw the building in which the clinic of Group Health is 
located was about three days ago. I have never discussed 
the clinic. 


Except the letters that came to me personally, I know 
nothing of the letters of the District Medical Society and 
had no information at all until I heard them read at this 
trial and the same as to the minutes of the meetings pf the 
District Medical Society. I don’t remember even being 
present with Dr. Woodward at any meeting of the District 
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Medical Society, aside from the meeting of the executive 
committee in July of 1937. 

I am a Fellow of the American Public Health Associa¬ 
tion ; a member of the American Statistical Association, the 
American Economic Association, the Royal Economic Soci¬ 
ety of London, and various medical societies. My Bureau 
and I are now personally engaged in the present national 
preparedness work conducting a census of physicians for 
the Committee on Medical Preparedness of the AMA. 

Cross-examination. 

By Mr. Lewin: 

A copy of the Ireland letter (Gov. Ex. 295) was made 
for me and I assume it was sent to me. It is a fact that 
Gov. Ex. 295-A is from my files and is marked with my 
name. I may have read it, but I don’t recall. The type of 
information contained in that letter falls under the juris¬ 
diction of the Bureau of Medical Economics. 

The first time I heard about Group Health was at the 
AMA convention about June 6, 1937 when Dr. Woodward 
spoke. 

Q. And didn’t you say that when you came down to 
Washington with Dr. Woodward on July 14, that the only 
information you had with regard to Group Health Associa¬ 
tion was what he had told you? 

A. Well, I had learned in Atlantic City. 

Q. From Dr. Woodward? 

A. Yes. 

Q. Is that right? 

A. To the best of my recollection. 

Q. And isn’t it also a fact that before you went dowm 
to Atlantic City Dr. Conklin had sent you the confidential 
prospectus of the health plan for Washington? 

A. Well, I received a prospectus, but I didn’t connect the 
two in anv wav. 

Q. Well, did you know- 

A. They were named—they had different names. 

Q. Well, didn’t it outline a group practice plan on a pre¬ 
payment basis? 

A. I had no way of connecting the two, the prospectus 
that he sent with the H.O.L.C. or Group Health Associa¬ 
tion. 

Q. Did you know of any other plan in Washington? 
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A. No. | 

Q. At that time? 

A. No. 

Q. Didn’t his letter tell you that it was in relation to a 
prepayment medical service in government bureaus? 

A. Well, there might be more than one. 

Q. Was there more than one? 

A. I didn’t know. 

Q. Do you mean to say you made no connection between 
that plan that you received from Dr. Conklin- 

A. That’s right. 

Q. —and the plan that was under discussion at Atlantic 
City ? 

A. That’s right. 

Q. Didn’t Dr. Conklin write you, “I am enclosing here- 
with a plan that has recently come to our attention for 
development of a prepayment medical service in govern¬ 
mental bureaus”? 

A. (The witness nodded his head.) 

Q. “The potentialities of such a plan, if and when it is 
put in force in the Capital City, should be readily under¬ 
stood”? 

A. Yes, sir. 

Q. And didn’t vou read that plan ? 

A. I did. 

Q. And when you came down here on the 14th didnj’t you 
connect that plan which you had read with the plan that 
you were asked to come down here and advise the District 
Medical Society on? 

A. No, I did not. 

Q. No connection between the two? 

A. No, sir. 

' i 

Q. You thought it related to some other plan than Group 
Health Association? 

A. Yes, sir. 

Q. What other plan did you think it related to? 

A. Well, it had different names, some other—some other 
federal employees, but I have no way of knowing who. 

Q. Wasn’t it referred to as “a cooperative medical serv¬ 
ice plan”? 

A. Yes. 

Q. Did you ever find out that there was any other coopera¬ 
tive medical service plan that fitted that description except 
Group Health? 
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A. Well, I didn’t feel that that description fitted Group 
Health, with the information that I had at that time. 

Q. Did you make any later study to find out what was 
referred to in that prospectus? 

A. No. That is the last I ever heard of that. 

Q. Didn’t you ever at any time connect that prospectus 
with Group Health Association? 

A. No. 

Q. Didn’t you refer to that prospectus in a written re¬ 
port which you made to Dr. West in connection with Group 
Health Association? 

A. I don’t recall that I ever made a written report to 
Group Health. 

Q. All right. We will come to that in a moment. 

I came to Washington with Dr. Woodward to confer with 
the District Medical Society. I was formally authorized 
to come to Washington and advise the District Medical 
Society with regard to Group Health. I did come to W ash- 
ington for that purpose and I did advise the District 
Medical Society. I did talk at the July 14th meeting. 

Q. And didn’t you know that Dr. West had suggested 
another cooperative plan to he set up by the District 
Medical Society to offset the effect of Group Health Asso¬ 
ciation ? 

A. I knew that after I returned home. 

Q. When you wrote to Conklin and explained your plan, 
you knew that what he wanted was the details of a plan 
to offset Group Health Association, didn't you? 

A. I don’t believe I did at that time. 

Q. Oh, you said you knew it after you got home. And 
you wrote Conklin in August, didn’t you, and told him 
in detail what you had proposed when you were down there 
advising the District Medical Society? 

A. Perhaps I did. 

Q. All right. Then you knew that what you were advis¬ 
ing them was to set up a plan for the first time, a prepay¬ 
ment plan, in competition with Group Health Association; 
isn’t that right? 

A. No, sir. 

Q. Didn’t you know that Dr. West had suggested that 
the District Medical Society, for the first time in its history, 
organize a prepayment plan to offset Group Health Asso¬ 
ciation? 
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A. That wasn’t my understanding of it. I understand 
that it was an outgrowth of a plan that they had had in 
operation for some two years and wanted to go on further 
with it. 

Q. Did you have a talk with Dr. West about that time? 

A. Oh, I had lots of times. I presume so. 

Q. Well, you say you found out that that was his plan 
when you got back to Chicago. Did vou find it out from 
Dr. West? [ 

A. I don’t know the dav; I heard Dr. West mention the 
fact that he had been here and made some suggestions. 

Q. Yes. And didn’t Dr. West tell you that his suggestion 
was to set up a plan in competition with Group Health ? 

A. He may have. I don’t recall it now. 

Q. Well, does this refresh your recollection, his letter to 
Verbrycke (Gov. Ex. 152), which is in evidence (indicat¬ 
ing)? 

The Court: Point out the part you have in mind. | 

Mr. Lewin: I have. I have done so. 

The Witness: Yes. 

By Mr. Lewin: 

Q. Didn’t he say this in that letter: that “If I toe re a 
member of the committee of the District Society I would 
want to consider the advisability of organizing a sort of co¬ 
operative movement under the auspices of the Society to 
offset the effect of the cooperative movement that Js now 
being promoted by certain agencies in Washington’*? 

A. That’s what he said in the letter. 

Q. Yes. And then when you advised Conklin in August 
of 1937 (Gov. Ex. 260), you knew you were advising Jhim of 
your pool for that purpose, didn’t you? 

A. That isn’t the purpose I had in mind. 

Q. And wasn’t the suggestion that you made forj a co¬ 
operative movement simply a collection agency for private 
practice? 

A. No, not that at all. j 

Q. Wasn’t that the effect- 

A. No, sir. 

Q. —of what you wrote Dr. Conklin? 

A. No, sir. j 

Q. Didn’t you suggest that there be a pool of moqey set 
up by prepayment and out of that pool of money doctors be 
paid on fee-for-service basis? 
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A. It was a cash indemnity prepayment plan. 

Q. Yes. And it planned, didn’t it, that the patient would 
receive the cash? 

A. That is right. 

Q. And pay the same fee for service—doctors on the 
same fee-for-service basis? 

A. You may speak of it that w T ay. 

Q. And didn’t contemplate any group practice whatever? 

A. No. 

Q. Isn’t that right? 

A. That’s right. 

Q. Yes. Well, now, you said, I think, on your direct 
examination, that when you went hack to Chicago you did 
nothing more except to make an oral report to Dr. West? 

A. That’s right. 

Q. You stand on that testimony? 

A. There is a report that carries my name. 

Q. Well, didn’t vou authorize it? I show you the report 
(Gov. Ex. 200). 

A. Yes, sir. 

Q. Didn’t you and Dr. Woodward make a written report 
to Dr. West? 

A. I didn’t collaborate with Dr. Woodward. 

Q. Do you mean to say that Dr. Woodward acted without 
vour authority? 

A. Well, he had a perfect right to. 

Q. Is that your testimony? He had a perfect right to. 
Then, he was authorized to make this report? 

A. I put my name—I authorized him to put my name on 
it. 

Q. Oh. You read it, I suppose, did you not? 

A. I think I must have, yes, sir. 

Q. And weren’t you responsible for this little statement 
at the end, in writing to Dr. West, that “this Group Health 
Association is obnoxious to public policy, for obvious rea¬ 
sons”? 

A. No, sir. That’s not my language. 

Q. Wasn’t that your idea? 

A. That’s not my language. 

Q. Maybe not your language. Isn’t that what you granted 
to stand behind as your report? 

A. I would stand behind it, yes. 

Q. You would stand behind it? 

A. Yes, sir. 






Q. And that is what you reported to Dr. West? ! 

A. Yes, sir. 

Mr. Kelleher: The reference to prospectus in ther!e. 

i 

By Mr. Lewin: 

j 

Q. I will ask you to look at it again and see if that is 
not a reference to that prospectus that you said you never 
connected to Group Health Association. 

A. Yes, sir. The first thing. 

Q. Yes. Very first thing? 

A. That’s right. 

^ Q. It says, this, doesn’t it? “A prospectus for ;a plan 
for a cooperative medical service on a periodic payment 
basis for federal employees and their families in!Wash¬ 
ington was circulated sometime ago. The prospectus is 
not dated, and the time of its issue is not known, lit was 
circulated anonymously.” And then you describe tile plan, 
don’t you ? 

A. (The witness nodded his head.) 

Q. And that’s the plan that you think is Group Health, 
don’t you? 

Mr. Richardson: Now you mean? 

Mr. Lewin: Then. 

Mr. Richardson: Well, say then. 

Mr. Kelleher: Oh, he understood the question. 

Mr. Lewin: I’ll say now and then, both. 

The Witness: Well, I can’t be sure that this cooperative 
—plan for cooperative medical service is the same prospec¬ 
tus that I received in the letter from Conklin. 

Q. Well, do you know of any other prospectus that was 
headed that way? 

A. No, I do not. 

Q. It has the same heading, doesn’t it? 

A. As far as I know. 

Q. And doesn’t that description you give of it filt it on 
all fours? 

A. It fits G.H.A. 

Q. Doesn’t it fit prospectuses that you had receive^ from 
Conklin as early as June 5? 

A. I don’t remember the prospectus. 

Q. And had read before you went to Atlantic City? 

A. I don’t remember the prospectus. 

63—6879 
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Q. Well, did you find it? 

A. If I could see the prospectus I could tell. 

Mr. Lewin: All right. You may see it. Let’s give him 
the prospectus. 

By Mr. Lewin: 

Q. Here is a photostatic copy of the prospectus (Gov. 
Ex. 104). Is that the one you received from Conklin? 

#•****• 

The Witness: It is still my opinion that this does not 
necesarily refer to Group Health Association. 

By Mr. Lewin: 

Q. This is the prospectus, is it not, that you referred 
to in your joint report with Dr. Woodward to Dr. West, 
dated July 16? 

A. Yes, sir. 

Q. It is. And you were reporting on Group Health at 
that time and you intended so to report? 

A. We were reporting on more than Group Health. 

Q. Were you reporting on a different plan than Group 
Health ? 

A. Reporting on information that we’d had up to date. 

Q. Well, had you had any information at that time that 
there was another plan other than Group Health of that 
same character here? 

A. Apparently from this. 

Q. Well, now, you came down here on the 14th. Did you 
hear any discussion of another plan here? 

A. We heard discussion of a plan for federal employees. 

Q. And that’s what vou thought w’as Group Health, isn’t 
it? 

A. Not necessarily. There could have been two. 

Q. Well, now, what is your testimony? Were there two 
that were discussed or was there one Group Health? 

A. There was one about which there was a considerable 
amount of doubt as to whether it would merge into Group 
Health or whether it was another outgrowth. 

Q. You mean to say that was at this discussion with the 
District of Columbia doctors. 

A. At a committee meeting, so far as I can recall. 
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Q. There was a discussion of two plans in the Disjtrict of 
Columbia for prepayment basis—of group practice on a 
prepayment basis? ] 

A. I think I recall a discussion of a plan about which 
there was considerable doubt. 

Q. Well, that was Group Health Association, was lit not? 
A. That was another plan for group—for federal em¬ 
ployees, of a very vague nature. ; 

Q. Well, whose plan was that? j 

A. This one here which we’re—about which we have the 
prospectus. I 

Q. Well, did you point out in your report to Wefet that 
there were two plans that you considered on your trip to 
Washington and that conference that you had with the 
District Medical Society (handing Gov. Ex. 200 to the wit¬ 
ness)? i 

A. We reported to Dr. West that there was a prospectus, 
and we also had certificates of incorporation of <jroup 
Health. 

Q. Well, what was the difference between the two? 

A. A vast difference. 

Q. What was the difference? j 

A. One was a prospectus, and the other were certificates 
of incorporation. i 

Q. Well, what was the difference in the plan, between the 
two ? 

A. Well, they are very similar as far as the- 

Q. Well, what was the difference? 

A. Well, I can’t tell vou the difference except- i 

Q. Well,- 

A. Unless I studv it over. 

* ! 

Q. Don’t you remember any differences? You say! they 
were two different plans? j 

A. Yes, sir. 

I am a full time, salaried employee of the AMA. I ad¬ 
vised the District Medical Society in July. I had notj dis¬ 
cussed the situation with Dr. Woodward on the train. I 
hadn’t seen the charter of Group Health at that time. I 
saw it after I had been to Washington. At the meeting 
I offered a suggestion, entirely separate from Group Helalth, 
for the information of those who were considering the de¬ 
velopment of a prepayment plan for the District Medical 
Society. j 
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Q. All right, after you were back in Chicago, did you tell 
Dr. Woodward that you would be willing to elaborate for 
the District Medical Society or its committee anything 
you had told them that was not clear? 

A. I don’t recall telling him anything in those words, 
but I might have. 

Q. And did you tell Dr. Woodward around August 18, 
1937, that you didn’t at that time have any further plan for 
forestalling Group Health Association? 

A. I don’t recall any such conversation. 

Q. Would vou sav vou hadn’t told him that? 

A. No. 

Q. You may have told him that? 

A. My answer is the same as before. 

Q. Just what? 

A. That I don’t recall any conversation of that kind. 

Q. But you may have done so? 

A. I don’t recall it. 

Q. Let me read you Gov. Ex. 202, which is in evidence, 
a letter from Dr. Woodward to Dr. Conklin, dated August 
18th, 1937: 

“I understand from your letter that everything that was 
said and done bv Dr. Leland and me in the course of our 

V 

recent conference with the Committee then having Group 
Health under consideration is now before the committee 
newly appointed to study the matter. 

If there is anything in what either of us said or did that 
was obscure or calls for explanation or elaboration, I shall 
be glad to undertake to explain or elaborate it for the in¬ 
formation and guidance of the committee. 

Neither of us has at the present time any further pro¬ 
posal looking toward forestalling the growth of the Group 
Health Association, or towards preventing the organization 
of similar groups in the District of Columbia.” 

Did vou give Dr. Woodward the information on which he 
could have based that letter? 

A. Let me see it. 

(Thereupon Court and counsel engaged in an informal 
conference at the bench, which was not reported.) 

By Mr. Lewin: 

Q. Dr. Leland, isn’t it a fact that you kept in contact 
with the District Medical Society or its representative with 
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regard to Group Health during the late summer or early 
fall of 1937? 

A. No, sir. 

Q. Didn’t you come down here some time in October and 
go to Dr. Conklin’s office and have a conversation with him 
in regard to Group Health Association? 

A. I was in Washington some 12 or 14 times during 1937 
and 1938, and all but one time of which I have any recol¬ 
lection now, were on other matters; other associatibn mat¬ 
ters. 

Q. Would you deny that you went to see Dr. Conklin in 
his office in October with regard to Group Health Associa¬ 
tion? 

A. I have no recollection of seeing him aboutj Group 
Health, but I presume I did go to his office because that 
was my custom to go to the office of the secretary of the 
Medical Society while I was in the city. 

Q. I would ask vou whether vou went to see him on this 
subject. 

A. I have no recollection. 

I do not know Dr. Earl Templeton. I don’t remember 
making any suggestion to Dr. Templeton about employing 
a public relations counsel. 

Q. * * # Let me read this excerpt from the rpinutes 

of October 6th, 1937 (Gov. Ex. 37): 

| 

(Excerpt) 

“Dr. E. R. Templeton said that Dr. Leland suggested,” 

and this was in connection with the matter of employing 
a public relation counsel: 

“Dr. Leland suggested that the wisest thing would be 
to employ a former newspaper man.” 

Does that refresh your recollection as to your ever having 
made that statement? 

A. What was that? 

Q. That you suggested a former newspaper man; as the 
one to be the Society’s public relations counsel? 

A. As I recall it now, the question which I discussed with 
someone, whom I don’t recall at present, was in connection 
with the employment of an Executive Secretary, and I did 
make some suggestions on that. 

Q. Did you make this suggestion that Dr. Templeton said 
you did? 


I 
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A. I don’t recall the exact statement, but I did have some 
discussion concerning the method of going about the em¬ 
ployment of an executive secretary for the Society. 

Q. Now, Dr. Leland, you knew in the fall of 1937, didn’t 
you, that the Medical Society of the District of Columbia 
believed it to be the duty of the American Medical Associa¬ 
tion to oppose Group Health Association with all its might? 

A. I don’t know that I would go quite that far. 

Q. Didn’t you hear that? 

A. I heard them make some statement that they would 
like some assistance. 

Q. And that is all you heard ? 

A. I wouldn’t be sure, but that is all I recall at the mo¬ 
ment. 

Q. Didn’t you hear them say that it was the duty of the 
American Medical Association to “combat” Group Health 
Association vigorouslv? 

A. It is possible, but I do not recall it. 

Q. Didn’t you hear this resolution read by Dr. Hooe at 
that meeting on November 6th, which you attended with 
Doctors Hooe, McGovern, and Woodward: 

“The Medical Society of the District of Columbia at its 
regular meeting held November 3rd, 1937, adopted the fol¬ 
lowing resolution. 

1. That inasmuch as the movement threatens to be nation¬ 
wide in its scope, and affect every component organization 
of the American Medical Association, it is the duty of the 
American Medical Association to oppose immediately with 
all its might this entering and possibly illegal wedge to the 
socialization of medicine. 

2. That in view of the tremendous import of the Group 
Health Association movement to the membership of the 
Medical Society of the District of Columbia and also to 
the profession at large and to the public, it is the opinion 
of the Medical Society of the District of Columbia that it 
is the duty of the American Medical Association to combat 
vigorously Group Health Association, Incorporated.” 

Didn’t you hear that resolution read at that meeting? 

A. November 6th? 

Q. Yes. 
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A. I think I did, yes. 

Q. And you were one of these “proper officials”! of the 
American Medical Association that was being aske(l to do 
this ? 

A. I was at the meeting. 

Q. Will you answer my question: Weren’t you on<j of the 
proper officials as referred to in that resolution? 

A. I think so. 

Q. And you knew also, didn’t you, that there wasn’t any 
question of the jurisdiction of the American Medical As¬ 
sociation to interfere with the local society in this case, was 
there? 

A. I don’t quite understand the question. 

Q. Didn’t you say on your direct examination that the 
AMA held aloof and had no jurisdiction over these local 
bodies, wasn’t that your testimony? 

A. I don’t think so; it might have been. 

Q. As a matter of fact, you knew at that time thlat the 
District Medical Society had expressly waived any such 
question and had conferred jurisdiction over this matter 
on the American Medical Association? 

A. I didn’t know that. 

Q. Didn’t you know that it had passed a resolutiojn that 
they waived any question of regional interference bn the 
part of the AMA? 

A. I didn’t know that. 

Q. What is meant by “waiving regional interference”? 

A. I can’t give you a legal definition. 

Q. I am not asking for that: What did it mean tq you? 

A. I don’t recall ever hearing it read. 

Q. All right, let me continue reading it. 


“Thirdlv, That the Medical Societv of the District of 
Columbia waives any question of regional interference by 
the American Medical Association. 


4. That the American Medical Association give a definite 
and immediate expression of its intended action in this 
matter.” 


Did vou hear that resolution read? 

A. I did. 

Q. That was the resolution that you gentlemen wei*e as¬ 
sembled there to discuss? 

A. In part. i 


! 

I 

i 
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Q. And didn’t you hear Dr. West speaking for you gen¬ 
tlemen, and the American Medical Association, say that 
in answer to that last request that the AMA had been fight¬ 
ing this thing; he thought it had been fighting it even before 
the District Medical Association got interested and it 
would continue to do so until it was called off? 

A. I heard that. 

Q. Did you object to that? 

A. I said nothing. 

Q. Did you intend silence to be consent? 

A. There wasn’t anything for me to say. 

Q. You think it was decided for you. What were you 
there for? Wasn’t it to discuss this very question? 

A. Not necessarily. 

Q. Did you tell Dr. Hooe and Dr. McGovern that you 
were not in sympathy with what had been expressed by 
Dr. Hooe and Dr. West as being the policv of the AMA? 

A. No. 

Q. Did you know at this time that the committee of the 
District of Columbia Medical Society had met and decided 
to bring proceedings against Doctors Lee and Scandiffio 
because they were members of the staff of Group Health? 

Mr.Leahy: I object to the form of the question. 

Mr. Lewin: On the ground that it is leading; this is cross- 
examination. 

Mr. Leahy: No, because you are not bringing in the 
ground on which the District Medical Society did bring 
these disciplinary proceedings. 

Mr. Lewin: If there is one thing that is clear in this case, 
that is. 

The Court: The question then is whether he knew they 
were bringing disciplinary proceedings because of their 
connection with Group Health? 

Mr. Leahy: It is not that at all; it is because of their 
violation of the articles of the constitution under which 
the local society regulated the conduct of its members. I 
object to the statement that it was because of something 
which is not in evidence and which is contrary to the fact 
and the evidence. 

By Mr. Lewin: 

Q. What is your answer? 

A. The first time I heard anything about or the names 
of these two physicians was at this meeting. 
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Q. Did you hear that the committee of the District Medi¬ 
cal Society had brought disciplinary proceedings against 
those two doctors because of their connection with GHA? 

A. Whatever was reported at that meeting I hqard. 

Q. Can you answer my question? 

A. I don’t recall the wording. 

i 

• * * • # • | « 

Q. I would like to know whether you didn’t hear and real¬ 
ize at that time that the committee of the District Medical 
Society brought disciplinary proceedings against Doctors 
Lee and Scandiffio because of their connection with GHA. 

A. I don’t recall the exact language but whatever was 
reported by those gentlemen at that meeting I hegrd. 

Q. Didn’t you know in substance that very thing? 

A. I didn’t know it. j 

Q. Didn’t you know it at the very start of that meeting? 

A. No, sir. 

Q. Now, I am going to read you the third paragraph of 
that conference and see if that doesn’t refresh vour recol¬ 
lection. The first two paragraphs deal with the resolution 

that I have read vou. Here comes the verv first busi- 

# * • 
ness of that meeting: 

“The operations of Group Health Association, Inc., began 
on Monday last. Two men who contacted with Group 
Health Association, Inc., were members of the 1 Medical 
Society of the District of Columbia, and the third had 
sent in his application which had been withdrawn in the 
past ten days. There is nothing to be done about tjiis third 
member at the present time. The resignations of the other 
two were received by the Medical Society of the j District 
of Columbia within the week. A letter was sent to each 
of them asking him to appear before the Compensation 
Contract and Industrial Medicine Committee. They didn’t 
appear but the committee received a communication from 
one of them. 

The Committee unanimously recommended to thb execu¬ 
tive committee of the Medical Societv of the District of 

* 

Columbia that disciplinary measures be taken.” 

| 

Did you hear that? j 

A. My answer is as was stated previously. That is the 
first I heard anything of that instance. 


i 
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Q. You did hear it then? 

A. Yes. 

Q. Did you object to it then? 

A. No, sir. 

Q. Didn’t that strike a responsive chord in your mind 
with regard to your own attitude as to such doctors? 

A. I don’t understand. 

Q. Didn’t you believe that that statement was a wise 
course to pursue on the part of the District Medical Society? 

A. The jurisdiction lies entirely with the District Medi¬ 
cal Society and if they believed they had charges to prefer 
against any physician because of the violation of some of 
their regulations that was the proper thing to do. 

Q. You knew that they were there seeking your advice 
for their guidance? 

A. Yes. 

Q. And you knew this was the first business they took 
up with vou? 

A. Yes 

Q. Didn’t you regard similar proceedings against doc¬ 
tors similarly situated as a wise course to pursue, and 
hadn’t you similarly instructed a local medical society to 
pursue the same course in that case? 

A. Not that I recall. 

Q. Hadn’t vou been told bv the local societv in Cincinnati 
that a Dr. Cook who had been with the Ross-Loos Clinic 
had come back to Cincinnati and wanted to start up a simi¬ 
lar clinic in Cincinnati? 

A. I had had information to that effect, yes, sir. 

Q. Yes. And didn’t that local society write you and ask 
you for information about the Ross-Loos Clinic and any 
experience which would guide them in handling this matter? 

A. They asked me for information. 

Q. Well, was my statement correct (handing a photo¬ 
stat to the witness) ? 

A. Yes, sir. 

Q. And didn’t you respond to that letter? 

A. I did. 

Q. And didn’t you tell them two things about the Ross- 
Loos Clinic: one, that it was your understanding that the 
Ross-Loos medical group is composed of a number of very 
competent physicians; and, as far as you know, the quality 
of medical care seems to be good? 
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A. Yes, sir. i 

Q. And secondly this: it is your understanding that each 
member of the group concerned was required to phy a cer¬ 
tain amount per week, prepayment plan, and you were 
informed that the Los Angeles County Medical Associa¬ 
tion—which, by the way, is one of your component societies, 
is it not? l 

A. Yes, sir. 

Q. —objected to the operation of this plan by the Ross- 
Loos group, and that charges were finally preferred against 
Doctors Ross and Loos. You told them that, didri’t you? 

A. Yes, sir. | 

Q. And you told them that those charges were Substan¬ 
tiated by the council of the Los Angeles Medical Associa¬ 
tion, did you not? 

A. Yes, sir. 

Q. And you told them that on appeal the California Medi¬ 
cal Association upheld the action of the Los Angeles Medical 
Association whereby Doctors Ross and Loos were Expelled 
from membership? 

A. Yes, sir. 

Q. And you told them that that had been appealed to the 
AM A, did you not? j 

A. Yes, sir. j 

Q. And you told them that the AMA had made a decision 

which expressed no opinion as to the guilt or inhocence 
of the appellants in connection with any unethical practices 
alleged and charged against them ? 

A. Yes, sir. 

7 i 

#•#•#* 4 

Q. Did you intend to leave the impression with this jury 
yesterday, "with regard to that appeal, that the American 
Medical Association on appeal had exonerated Ross and 
Loos? 

A. I intended to leave the impression that the Judicial 
Council of the American Medical Association had reversed 
the actions in so far as procedure was concerned. 

Q. Yes. Did you intend to leave the impression that they 
had exonerated Ross and Loos? 

A. They had no—the question of ethics did noti enter 
into the action of the Judicial Council. j 

Q. Yes. It was purely a procedural question. And isn’t 
it true that they expressed no opinion as to the guilt or 

innocence of those appellants? j 

i 

i 

| 

i 

i 
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A. That is right. ^ 

Q. And didn’t vou sav so m this letter? 

A. I did. 

Q. All right. Now, they were the two bits of informa¬ 
tion that you supplied, are they not: first, that the Ross- 
Loos Clinic was giving, as far as you know% competent 
care of competent physicians; and, secondly, that these two 
men had been expelled from your local societies in Cali¬ 
fornia? 

A. That is right. 

Q. And you gave that to them as information for guid¬ 
ance of the Cincinnati society, did you not? 

A. I gave them information that they requested. 

Q. Yes. You were responding to his request for informa¬ 
tion to guide them, weren’t you, in handling their matter? 

A. That’s right. 

Q. All right. 

A. That’s right. 

Q. Now then, weren’t you informed that after they got 
your information they had a meeting in Cincinnati, and they 
decided that any member—no; they first decided that anv- 
bodv who ran a clinic like the Ross-Loos Clinic would be 
guilty of unethical practice and violating your Society 
medical ethics? Didn’t you hear that? 

A. I didn’t hear it. 

Q. Weren’t vou told that- 

A. No. 

Q. In the letter? 

A. Yes, sir. I read it. 

Q. All right. And weren’t you also told that they had 
passed a resolution that in that event nobody could join 
their society who had any connection with that kind of an 
organization? 

A. They had taken a vote on it, yes, sir. 

Q. You were told that, weren’t you? 

A. Yes, sir. 

Q. And you were told also that they had taken a vote 
on it and passed it, that no member of their society who 
had anything to do with that kind of an organization could 
remain a member of their society? 

A. That’s right. 
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Q. Now, Dr. Leland, one more question with regard to 
the Cook situation: Isn’t it true that when you igot that 
information as to what the local society did in that case, 
you wrote back to them and said that you regarded that 
as wise proceedings, or words to that effect? 

A. Exactly. 

Q. Now, didn’t you feel the same way when you heard 
Dr. Hooe tell you that on somewhat similar grounds simi¬ 
lar proceedings were being brought against Doctors Lee 
and Scandiffio? 

A. I think the two were quite different. The one in Cin¬ 
cinnati was an expression of my satisfaction over the fact 
that the Cincinnati Academy of Medicine had investigated 
the situation itself and had voted upon the issues and had 
settled them within its own jurisdiction. 

Q. Do you mean by that to say that your only interest 
in that thing was as to a matter of form and not} as to a 
matter of substance? 

A. I had interest in the substance, but the reference I 
made in my letter was to the matter of procedure, as I said. 
Had proceeded wisely.) 

Q. But you did feel the same satisfaction with regard to 
the substance that had been achieved, didn’t you?| 

A. The substance hadn’t entered my—wasn’t expressed 
in the letter at all, as far as I recall. 

Q. Although you had been asked for information! and ex¬ 
perience to guide them in wdiat they were doing? 

A. Well, that was prior to the Society’s action; 

Q. All right, sir. Now, you learned also at that ijneeting, 
did you not, that there had been an attempt on thei part of 
the local Society to influence the local hospitals j against 
Group Health Association? j 

A. I learned it the first time then. 

Q. Yes. And it w r as discussed rather fully there, w T asn’t 
it? 

A. I think so. 

Q. Yes. And again did you express any disapproval of 
that course? 

A. I expressed no—made no expressions of any kind 
during the meeting. 

Q. Even though you knew* those men were there to get 
your advice about the subject matters that they brought on? 

A. That’s what they came for. 
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Q. And did you hear any criticism of it from your col¬ 
leagues, Dr. West and Dr. Woodward? 

A. I did. 

Q. And wasn’t that criticism that they didn’t know T 
whether such a policy could be effected? Wasn’t that Dr. 
West’s criticism, in substance? 

A. I think he made more criticism than that. 

Q. Yes? 

A. As I recall it, he questioned whether it was a wise 
thing to do. 

Q. Now you have an independent recollection now of what 
transpired at that conference? 

A. Oh, I have heard that read. I have read it several 
times since the trial began. 

Q. All right. You look at that. You look at this and see 
if this doesn’t refresh your recollection (indicating Gov. 
Ex. 117). Do you have any other information except what 
is contained here? 

A. None that I recall independently. 

Q. All right. And isn’t this what happened: (reading) 

“Dr. Hooe: In the matter of the HOLC what is your 
future program? 

Dr. West: It is just exactly the same as it has been all 
the time. We shall continue fighting it every way we can. 
We are going to get all the help we can get. We are at 
least going to keep on until we are instructed otherwise. 

Dr. Hooe: The executive committee recommended that 
a letter be addressed, to the medical boards of the various 
affiliated hospitals in Washington calling attention to the 
HOLC health group, insisting that the hospitals take cog¬ 
nizance of it and, among other things, calling attention to 
the fact that the physicians employed by such groups are 
not acceptable to the Medical Society of the District of 
Columbia. 

In reply to Dr. McGovern’s question as to how far the 

Medical Society of the District of Columbia might go in 

controlling the hospitals, Dr. West expressed some doubt 

that the Societv can effect such control.” 

* 

Did you get anything more from Dr. West in response 
to that question? 

A. I think there is more- 

Q. Is there? 

A. —later on. 
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Q. Will you find it for me? 

A. Right there (indicating). 

Q. Where? You are pointing to what Dr. Wjoodward 
said, or Dr. West? Oh, yes. 

I 

(Reading:) j 

! 

“Dr. Hooe: Is it not in your opinion most relasonable 
that the hospitals should acquiesce in this matter?” 

And Dr. West said, “It is reasonable that they should do 
it, but as to whether or not they will, that’s another ques¬ 
tion. Suppose they don’t?” I 

i 

Is that all Dr. West said? j 

A. I don’t recall any more that he said on that subject. 

#•#**#'# 

Q. Now, did you hear Dr. Hooe say this at thei end of 

that colloquy: j 

I 

“At a meeting of the group of the Medical Society of 
the District of Columbia last Sunday night”- 

| 

Last Sunday would be October 31st, wouldn’t itf This 
was November 6th. 

A. Yes, sir. 

Q. —“it was brought out that all the civilian hospitals 
in Washington except probably one had fallen right into 
line, which was very gratifying.” j 

Now, when Dr. Hooe said that, didn’t that mean to you 
that at least eleven private hospitals here in Washington 
had taken steps in line with the District Medical Society 
in opposition to Group Health Association? 

i 

The defendants objected on the ground that it was im¬ 
material, irrelevant and incompetent and argumentative. 
Objection overruled and exception allowed. 

Q. What is your answer? 

A. My conclusion on that would be that they had seen 
fit to arrange their affairs in accordance with the resolu¬ 
tions and suggestions of the Medical Society. Whether 
they did that in connection with GHA I wouldn’t know. 

Q. Well, is that quite true, Doctor? Is that fair? | Was 
there anything else that was being discussed with regard 


! 
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to the hospitals except Group Health Association (handing 
a photostat to the witness)? 

A. That was certainly one issue, but there may have been 
other issues. 

Q. There may have been. Was there any other issue? 

A. I don’t know. 

Q. You don’t know of any other? 

A. From this record, do you mean (indicating)? 

Q. No. From this record or from any independent re¬ 
collection which you may have. Was there any other issue 
there being discussed with regard to the hospitals except 
to keep Group Health doctors out of them? 

A. Well, the wording of this report doesn’t indicate 
whether the matter was solely in connection with Group 
Health Association or not. 

Q. Well, now, Dr. Leland, does it indicate that there was 
any other subject matter except Group Health Association 
and the hospitals that was the subject of that colloquy? 

A. I don’t know whether there was or not. 

Q. All right. Now, Dr. Leland, did you attend the meet¬ 
ing of the secretaries of the local societies held in Chicago, 
November 18 and 19, 1937, I believe? 

A. Yes, sir. 

Q. You did? 

A. I think so, as well as I can recall now. 

Q. And you knew that Group Health Association was 
to be a subject matter discussed there, didn’t you? 

A. I didn’t know it in advance. 

Q. Didn’t you? Didn’t Dr. West say that it was going 
to be, at this meeting of November 6th? 

A. Oh, yes. I recall now. 

Q. Didn’t Dr. West sav, “In thirteen days there will be 
a conference of secretaries and editors of the constituent 
state Medical associations, at which many other officers 
of constituent state and some component county societies 
will be present. The wholb story of the H. O. L. C. move¬ 
ment will be brought before the conference, and the point 
of view of the members of the conference can be obtained 
and presented better than by spending money in writing 
material. The members of the conference will be given 
the entire picture, and Dr. Conklin and Dr. Yater, members 
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of the conference, will be given full opportunity ito say 
anything they want to say”? 

A. That is correct. 

Q. And didn’t you know that Dr. West was specifically 
authorized by resolution of the board of trustees to explain 
the whole matter of the activities of Group Health! Asso¬ 
ciation before the conference of secretaries of constituent 
state medical associations and editors of state medica|l jour¬ 
nals on Friday? 

A. He was. 

Q. He was. And didn’t he actually appear with you 
before that meeting? 

A. I don’t quite understand what you mean? 

Q. Didn’t he go to the meeting with you? Wasn’t he 
there, too? 

A. Well, I don’t know that he went with me. 

Q. Oh, well. 

A. He was at the meeting. 

Q. That is right. He was at the meeting. 

A. Yes, sir. | 

Q. And didn’t he discuss Group Health Association and 
the AMA’s attitude toward it before them? 

A. As I recall it he did. i 

Q. And weren’t Doctors Conklin and Yater, defendants 
in this case, representing the District Medical Society there? 

A. I believe so. 

Q. Did they participate in that discussion with regard to 
Group Health? 

A. As nearly as I can recall, they did. 

Q. Did you do it, too? j 

A. I don’t recall that I made any discussion. 

Q. Yes. Was Dr. Holman Taylor, this gentlemah you 
say was secretary of the State Medical Society of Texas, 
there? j 

Mr. Leahy: I object. It is immaterial, collateral. 

The Court: He may answer that question. 

The Witness: I presume he was there. He was a very 
regular attendant at those meetings. 

Q. And weren’t you informed shortly after that that| Dr. 
Conklin had brought Dr. Selders’ connection with Group 
Health to the attention of the societies in Texas? 

A. I have no recollection of anything of the sort. 

64—6879 
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Q. Well, didn’t you get a copy of Dr. Taylor’s letter to 
the Board of Censors of the Harris County Medical Society 
(handing a photostat to the witness) ? 

A. Well, if I did I paid very little attention to it. 

Q. Well, did you get it? 

A. The stamp of the Bureau of Medical Economies is 
on it. 

Q. Your name is on it at the top, isn’t it? 

A. That’s not my handwriting. 

Q. Well, would you say you got it or didn’t get it? 

A. I did get it. 

Redirect examination: 

I was asked on cross-examination whether I gave advice 
to District Medical Society with reference to public rela¬ 
tions counsel and I said the advice which I gave was with 
reference to an executive secretary. I don’t remember anv- 
thing being said in addition to what is contained in the tran¬ 
script of the Chicago meeting of November 6 (Gov. Ex. 
117). I have no independent recollection of Dr. Woodward 
suggesting anything at that conference other than that 
the local society have competent counsel to advise it as its 
primary move is clearly to see whether the local District 
Attorney, Corporation Counsel, Board of Licensure or the 
Insurance Commissioner, will act on the facts. 

Recross-examination: 

Q. Did not Dr. Hooe ask what they could say to their 
colleagues back home, the District Medical Society? 

A. I don’t remember whether he did or not. 

Q. Did he say (reading Gov. Ex. 117): ‘‘Can we say that 
we have the backing of the American Medical Association 
in that?” 

A. Yes, sir. 

Q. And did Dr. West say: “You can say so very definitely, 
as that is absolutely in keeping with the policies of the 
organized medical profession of this country”? 

A. That was said. 

Q. Did Dr. West say this in response to Dr. McGovern: 
“Dr. McGovern. There is immediate sentiment of the 
Medical Society of the District of Columbia to formulate 
some plan.” Was he not discussing some cooperative pre¬ 
payment plan there? 
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I 

i 


Mr. Leahy: I object. The paper speaks for itself. 
The Court: I think that is true. i 


I 

By Mr. Lewin: | 


Q. Did not Dr. West say this: “I do not know Whether 
or not you remember that I suggested, when in Washington 
some time ago, that you give the idea some considqration, 
but after thinking about it later I decided that probably I 
should not have offered that suggestion, because you al¬ 
ready formulated a plan and I am not convinced th|at that 
plan did not have something to do with the stimulating of 
this HOLC movement. A plan almost inevitably t0nds to 
create a sentiment for the formation of other similar plans.” 

A. He said that. 

i 

Q. Did he not also say this- 

I 

The Court: Are you asking him what the paper says? 

Mr. Lewin: I thought vou asked me to do that. 

The Court: Point it out to the jury yourself. Let us 
not take up so much time. That is what I suggested] 

Mr. Lewin: I did not know what procedure your Honor 
wanted me to follow. 

The Court: I thought if there was anything there that 
was contrary to what opposing counsel said about it, you 
might point it out. 


Mr. Lewin (reading): “Dr. Hooe. In the matt;er of 
HOLC, what is your future program? 

Dr. West: It is just exactly the same that it has been all 
the time. We shall continue fighting it in every way we can. 


We are going to get all the help we can get. We are at 
going to keep on until we are instructed otherwise.” 


least 


i 

And- then, after Dr. Hooe had outlined the situation, Dr. 
West said (reading further): ! 


“Dr. Hooe has not made one statement of anv kind that 

V I 

the American Medical Association has not fully considered 
and acted on where possible.” 

i 

! 

Thereupon the defendants stated to the Court that they 
desired to prove that Group Health was the recipient of 
subsidies during the period involved in the controversy, 
from the Twentieth Century Fund and associates ot’ the 
Twentieth Century Fund, and bearing on the question of 
the approval or disapproval of Group Health by the local 


I 

I 
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Medical Society, and as showing the income and charges 
of Group Health and that its operations violated the prin¬ 
ciples of medical ethics, defendants’ rules and regulation 
and Constitution and By-Laws, and disrupted fair compe¬ 
tition in the community among the doctors; also as bearing 
on the question whether Group Health could furnish the 
kind of medical service that it promised on dues received 
from members, and further as bearing on the question 
whether Group Health was in fact a spontaneous plan of 
HOLC employees, by showing that Group Health rather 
was a social experiment carefully planned by the executives 
of HOLC in collaboration with the Twentieth Century Fund 
and funds associated with it, or set up and financed by it 
for carrying out social schemes of doubtful legality for 
providing medical service on what was closely akin, if not 
in fact, an insurance basis; and proposed to show the back¬ 
ground of Group Health and the Twentieth Century Fund, 
and associated organizations; and that the Twentieth Cen¬ 
tury Fund gave $6,000 to Health Economics Association, 
Inc., in 1936, to be used in connection with Group Health, 
and in Januarv-Februarv, 1937, gave Group Health $22,000 
for use during the next year; that a large portion of that 
money was used to set up GHA; beginning in August, 1938, 
$500 a month was paid by the Good Will Fund to Perry Tay¬ 
lor, administrator of Group Health, and that continued up 
until the time of the indictment, and that in the spring of 
1938 Group Health borrowed $5,000 from the Good Will 
Fund or Twentieth Century Fund; that on these various 
questions factual issues had been presented by the testimony 
of Government witnesses, notably Penniman, who made the 
statement that Group Health was operated successfully on 
dues, with the one exception of the purchase of equipment, 
which was made under a $40,000 grant from the HOLC, and 
that there were no contributions from anv other organiza- 
tion; that he didn’t know what grants were made by Good 
Will Fund, or who paid the salary of the administrator, 
Perry Taylor, from August, 1938. 

Defendants then offered in evidence excerpts from the 
following exhibits, which had been marked and identified by 
the witness Percy Brown as pertaining to Group Health: 
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Defendants' Exhibit No. 31 

i 

“Twentieth Century Fund, Inc. 

Report on Examination of Accounts 
March 1, 1936, to February 28, 1937 

I 

Detail of Disbursements—Fund Projects 
March 1, 1936, to February 28, 1937 

Medical 

Economics 

Department 

Health Economics Association. $6,610.67” 

I 

Defendants' Exhibit No. 32 
“Twentieth Century Fund, Inc. 

Report on Examination of Accounts 
March 1, 1937, to February 28, 1938 
Contributions to Outside Organizations i 
March 1, 1937 to February 28, 1938 > 

Surplus 

Appropriated Disbursed Unexpended 
Health Economics Association, Inc_$16,642,14 $16,642.14 ” 

i 

Defendants' Exhibit No. 33 

i 

“Good Will Fund, Inc. 

i 

Report of Examination of Accounts 

December 29,1936 to December 31,1938 j 

Notes Receivable—$18,000.00 

These notes were examined at the office of the Fund, and 
were as follows: 

Dated Name Due Amount 

Sept. 16, 193S Group Health Association, Inc. March 16, 1939 $5,000.00 

Appropriations and Grants 

i 

December 29, 1936 to December 31, 1938 

Surplus 

Appropriated Disbursed Une?h>ended 
Preventive Group Medicine. $S,000.00 $2,577.47 $5,422.53 
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Defendants’ Exhibit No. 34 

‘ ‘ Good Will Fund, Inc. 

Report on Examination of Accounts 
January 1, 1939 to December 31, 1939 

Appropriations and Grants 
January 1, 1939 to December 31, 1939 

Credited to 

Unexpended Appropria- 

Jan. 1, ’30 Disbursed tious 

Research Assistant—Group Health 

Perry Taylor . $.',422.32 $3.(521.30 $1,801.23 

Defendants’ Exhibit No. 36 

“Joint Committee, Twentieth Century Fund and Good Will 

Fund Financial Report 

Period, November 9, 1938 thru December 31, 1939 

Total 

,' ' 1 t Budgeted or Expended 

Grants Shotting Balances to be Paid : Allotted to 12-31-30 

Research Asst. Group Health. $6,300.00 $2,327.40 

Reserve-Loan to Group Health. 2.300.00 

Defendants’ Exhibit No. 37 

The Joint Committee Twentieth Century Fund and Good 
Will Fund Financial Report 

Twelve Months ended December 31,1940 

Total 

Budgeted or Expended Unexpended 

Items of Exi>ense Allotted to 12-31-40 Balance 

Grants (showing Balances as of 1-1-40 or voted subsequently) : 

Research Asst. Group Hlth.—Taylor: 


Balance 1/1/40 . 3.072.31 

Grant to S/1/41. 7,500.00 

$11,472.31 

$6,034.98 

$4,Sl 4 .•>•> 

Group Health Assn.—Expense 




Scauditlio and Sibbett . 

330.00 

328.29 

21.71* 

* Less: Unexpended balance closed out 



120.47 


Unexpended 

Balance 

$3,072.31 

2,300.00 







! 

! 

J 

| 1015 

Defendants’ Exhibit Xo. 38 
“The Twentieth Centurv Fund 

•> i 

Annual Report, 1938 

(March 1, 1938 to February 28, 1939) i 
“Background and Aims 

i 

“The Twentieth Century Fund was founded in 1919 by 
the late Edward A. Filene from whose gifts the Fund’s ac¬ 
tivities have since been sustained. During the first years of 
its existence the Fund acted solely as a disbursing agency, 
making annual grants to outside organizations. In the; years 
following 1929, however, the Trustees began to experiment 
with surveys, conducted by the Fund itself, or economic 
problems of crucial current importance. An increasing 
proportion of the Fund’s income was devoted each year to 
the conduct of these surveys. Finally, during the fiscal year 
1937-1938, the Trustees voted to cease making grants to 
outside agencies and to use the Fund’s entire income there¬ 
after in its own direct activities. This action changed the 
Fund’s status from that of a foundation making grahts to 
outside agencies to that of an institute devoted to economic 
research. * * * ” 

• # • # • # • i 

“The Twentieth Century Fund 
“Annual Report, 1938 1 
“I. Changes of the Year 

“* * # During the year an agreement was reached be¬ 

tween The Twentieth Century Fund and the Good Will (Fund 
that a sum of $75,000 left by Mr. Filene be administered as 
a separate account, primarily for medical economics, by two 
Trustees each from each Fund—Messrs. Dennison ancjl Fa¬ 
hey for the Twentieth Century Fund and Messrs. David K. 
Xiles and Robert Szold for the Good Will Fund. This Joint 
Committee assumed control of the fund on October 31, 193S. 
Percy S. Brown, Director of the Good Will Fund, has acted 
as the Joint Committee’s Executive Officer and Evans Qlark, 
Executive Director of the Twentieth Century Fund ha$ col¬ 
laborated with him and the Committee. j 

“ 1 The period covered by this report is the Fund’s fiscal 
year: March 1, 1938 through February 28, 1939.” 

I 

i 


i 
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“Table 1 
“Capital Assets 
“February 28,1939 

Original Market 

Cost Value 


“Cash . — $ 101.65 

“Bonds, Preferred Stock, 

Common Stocks. $447,814.85 459,835.68 


“2. Receipts 

“A total of $179,390.36 was received by the Fund during 
the fiscal year 1938-1939. Of this $21,091.85, or 11.8 per 
cent, came from income on the Fund’s endowment; $150,- 
000.00, or 83.6 per cent, from dividends on the Filene Com¬ 
pany common stock; and $8,298.51, or 4.6 per cent, from 
sales of the Fund’s publications.” 

In this connection defendants offered further to prove 
that the Corporation owned 150,000 shares of common stock 
of William Filene’s Sons Company until approximately $20 
per share. 

Defendants’ Exhibit Xo. 39 
“The Twentieth Century Fund 
“Annual Report, 1937 

“The Twentieth Century Fund was founded in 1919 and 
endowed by the late Edward A. Filene. During the first 
years of its existence the Fund acted solely as a disbursing 
agency, making annual grants to outside organizations. In 
the years following 1929, however, the Trustees began to ex¬ 
periment with studies, undertaken by the Fund itself, of 
social and economic questions of crucial current importance. 
An increasing proportion of the Fund’s income has been 
devoted each year to the conduct of these studies, until 
finally, during the fiscal year 1937-193S, the Trustees took 
a step which will change the Fund’s status from that of a 
foundation to that of an institute devoted to economic re¬ 
search and the formulation of economic policies. 

“At the Annual Meeting of the Board in June 1937 it 
was voted to cease making grants to outside agencies after 
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the fiscal year 1937-1938, and use the Fund’s entire income 
thereafter in its own direct activities. Final grants were 
made during the year to those organizations whicja had re¬ 
ceived aid from the Fund in previous years, except for the 
Credit Union National Association to which the Fund had 
been obligated some years ago to make a final contribution 
in the year 1939-1940.” j 

♦ ♦ * * • ♦ | * 

| 

“Table 1 

] 

i 

‘ ‘ Fund Beneficiaries 

i 

1937-1938 

Percentage 1 
of Total 'Percent- 
Donations i age of 
Amounts of to Outside potal I >is- 
Donations Agencies byrsements 

Health Economics Ass’n. $16,642.14 39.0 10.6” 

• * • • • • j • 

! 

“e. Group Medical Department j 

i 

“With the special $5,000 appropriation from the Twenti¬ 
eth Century Fund the National Association employed in 
Februarv 1938 Mr. James A. Dacus, until that time Ian out- 
standing man in the Federal Credit Union Section,!to pro¬ 
mote cooperative group medical service agencies j among 
credit unions. After studying various group medical plans 
by personal contact (particularly the Standard Oil'unit at 
Baton Rouge) he was sent at once to Greenbelt, Maryland, 
where he has since organized a medical unit. It isj hoped 
that Mr. Dacus will develop a technique for group lhedical 
service plan organization capable of broad application 
through the credit union movement.” 

I 

“3. Health Economics Association 

“The Health Economics Association was organized in 
1936 to take over the work of promoting cooperative I group 
medical service agencies which had been previously car¬ 
ried on by the Fund itself. The decision of the Bogrd of 
Trustees of June 1937 to cease making grants to outside 
agencies after the fiscal year 1937-1938, however, meant the 


i 

i 
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cessation of the Fund’s support of the Health Economics 

Association. A final grant was made to the Association for 

the year under review to complete the obligations which it 

had alreadv undertaken. 

•> 

“During the first three months of the year—before the 
Board’s decision was made—the Association had conducted 
its usual promotional and advisory activities. After the 
decision of the Trustees, the efforts of the staff of the 
Association were concentrated on finishing certain projects 
it had on hand and terminating its active operations. Em¬ 
ployment of staff members was discontinued, after allowing 
for reasonable notice. 

“The most important project assisted by the Associa¬ 
tion in 1937 was the organization set up by the employees 
of the Federal Home Loan Bank Board to furnish, on a 
periodic payment basis, practically complete medical serv¬ 
ices for themselves and families. These employees formed 
the Group Health Association, Inc., a non-profit organi¬ 
zation, chartered by the District of Columbia specifically 
for this purpose. 

“This group started to furnish service on November 1, 
1937, to approximately one thousand employees and their 
families. It now has a list of twenty-seven hundred sub¬ 
scribers, who, with their families, represent a membership 
of approximately ten thousand individuals. The Group 
Health Association has an income which amply meets its 
expenses in furnishing this service. This group has been 
subjected to severe attacks from the local medical associa¬ 
tion, as well as from certain District officials. 

“At the time of the Fund’s decision to withdraw from 
the field of medical economics, the Health Economics As¬ 
sociation had started to furnish information and recom¬ 
mendations relating to a suitable group payment-group 
practice medical service plan for employees of New York 
City’s Department of Sanitation. Employment conditions 
in the Department were investigated and a report with 
recommendations was completed and furnished to several 
of the officials of the City who were interested in the plan. 

“Among the projects which were commenced, but which 
were not completed, during the year was a study of the 
legal status of group payment-group practice medical serv¬ 
ice in each of the several states. This was undertaken 
by the Legislative Drafting Bureau Fund of Columbia Uni¬ 
versity at the request of the Health Economics Association 
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and was financed by the Association. A description pamph¬ 
let on the medical service plan of the employees!of the 
Standard Oil Company of Louisiana was also being pre¬ 
pared. 

“The present status of the Health Economic Association 
is largely one of marking time. This is being done, how¬ 
ever, in a way which would enable it to expand its activities 
if financial support can be obtained from sources other than 
the Twentieth Century Fund.” 

• •«#••• 

i 

“Table 3 
‘ 1 Receipts 

“1937-1938 i 


“Cash on hand—March 1, 1937. $54,383.81* 

1 


“ * Includes a special fund of $17,050 given in lj)33 by 
Mr. Filene for credit union promotion but not drawn upon. 
(This was subsequently paid to the Good Will Fund by 
order of Mr. Filene.)” 

• * • * # # • I 

I 

“Table 4 j 

“Appropriations and Disbursements 
“1937-1938 

_i_ 

Surplus 

"Fund Projects Appropriated Disbursed Unexpended 


"Beneficiaries: 

“Health Economics 

Association . $16,042.14 .$10,042.14 

"Paid to Good Will Fund 
(Credit Union Special 

Fund). 17,050.00” 


“Defendants’ Exhibit 40 

i 

“The Twentieth Century Fund 
“Annual Report, 1936 

“During the first decade of its existence—from 1919 to 
1929—the Twentieth Century Fund acted solely as g dis- 


i 

l 


i 
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bursing agency, making annual grants to outside organi¬ 
zations- * * * While continuing to give financial sup¬ 

port to a limited number of outside agencies, the Trustees 
instituted an expanding program of activities, carried on 
directly by the Fund itself. This program has now in¬ 
cluded studies of consumer credit, the organization of medi¬ 
cal services, the security markets, the internal indebtedness 
of the United States, labor and its relation to government, 
taxation, wastes in distribution, large corporations and 
their effect on American economic life, and old-age se¬ 
curity.” 

“I. Fund Activities 

“ * * # 1. The promotion of voluntary group payment 
medical service organizations; * * *” 

“1. Medical Economics 

“The Funds’ activities in the field of medical economics 
were conducted by the Medical Economics Department from 
the beginning of the fiscal year to November 30, 1936. As 
in the previous year, these were under the immediate direc¬ 
tion of Mr. R. V. Rickcord, who had begun his full-time con¬ 
nection with the Fund on November 1, 1935. 

“The Fund’s medical economics activities were transfer¬ 
red, on December 1, 1936, to a new, independent agency, 
organized as a non-profit membership corporation, and 
called the Health Economics Association. Mr. Rickcord was 
elected Executive Vice-President of the new Association. 
The government of the Association was placed in the hands 
of the following Board of Trustees: 

“Prentiss L. Coonlev, President, 

“R. V. Rickcord, Executive Vice-President, 

“Evans Clark, Treasurer, 

“ J. Frederick Dewhurst, Secretary, 

“Walter Biddle Saul, 

“M. D. Vincent. 

“As a result of the activities of the Fund, and of the 
Health Economics Association, substantial progress has 
been made in the promotion of voluntary cooperative, group 
payment medical service organizations. At the end of the 
fiscal vear twelve agencies of this kind had actuallv been 
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organized, consisting mostly of small groups. A total of 
nine other organizations were definitely committed to such 
plans, of which one is actively engaged in establishing a 
plan and the others are in various stages of negotiations 
with organization officials and employees. Chief! among 
these groups is the employees in the District of Columbia 
of the Home Owners Loan Corporation. Some seventeen 
other organizations have approved a group payment plan, 
but have not begun to put it into operation. 

“In the prosecution of these promotional activities Mr. 
Rickcord and his associates discovered that the insurance 
and corporation laws of several states made it illegal or- 
impracticable to set up genuine cooperative group payment 
agencies—except on a very limited scale. It becape evi¬ 
dent that a thorough knowledge of the legal situation was 
an essential prerequisite to effective action by thosje inter¬ 
ested in group payment in every state. The Columbia Uni¬ 
versity Legislative Drafting Bureau was retained bv the 
Association to make a thorough study of the laws abd judi¬ 
cial decisions of each state bearing upon this subject. This 
study will be completed before the end of 1937 and the sec¬ 
tions on each state will be made available to interested 
groups as they are finished. The Association itself, how¬ 
ever, will take no part in efforts to remove these legal 
barriers.” * * * 

i 

“II. Activities of Beneficiaries 

! 

“Seven outside agencies were beneficiaries of grants made 
by the Fund during the fiscal year 1936-7. The name of 
each with the amount of each grant and its percentage of 
the total donations to outside organizations, and its per¬ 
centage of the total disbursements of the Fund, is given in 
the following table: 


“Table 1 


“Fund Beneficiaries, 1936-7 


“Heath Economics 
Association. 


Amount of 
Donations 

$6,010.67 


Percentage 
of Total 
Donations 
to outside 
Agencies 

14.0 


Percentage 
of Total 
Disbursements 

3J7” 
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“2. Health Economics Association ($6,010.67) 

“The organization of the Health Economics Association, 
Inc., was authorized by the Board of Trustees at the meet¬ 
ing: which was held on June 4,1936. The Association on De¬ 
cember 1, 1936, took over the Fund’s activities in the field 
of medical economics. The work of the Association has been 
described, with that of the Medical Economics Department, 
on pages 10-12.” 

******* 

“3. Appropriations and Disbursements 

“The last annual meeting of the Board of Trustees was 
held on June 4, 1936. Under authority of the resolutions 
of the Board passed at this meeting, and subsequent action 
by the Executive Committee, appropriations were made 
during the fiscal year 1936-7 which totaled $1S4,513.34. The 
amount disbursed from these appropriations was $161,- 
106.28, leaving an unexpended operating surplus of $23,- 
407.06. * * •” 


“Table 4 

Appropriations and Disbursements 
1936-1937 


Appropriated Disbursed 

“Medical Economics (Including - - 

Health Economics Ass’n.) . . $30,000.00 $30,000.00” 

“Table 5 

“Analvsis of Disbursements 
1936-1937 


“Organization Per cent Field of 

of Project Amount of Total Activity 


Type of 
Activity 


******* 

“Medical 

Economics_ $30,000.00 26.9 Economics Social Action” 

“IV. Fund Office Organization 

“1. Officers and Staff Personnel. 

“The business of the Fund during the fiscal year 1936-7 
was carried on in the same offices which were occupied dur- 
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ing the previous year at 330 West 42nd Street, Nejw York 
City. 

“The members of the staff during the fiscal year 1936-7 

^ * 

i ^ 


were as follows: 

Table 9 

i 

i 

l 

l 


“Staff Personnel 

! 

i 

“Regular Staff: 



• • 

# # * 

• * 

“Director for Medical Economics. . . 

R. V. Rickcord 


(To December 1, 1936) 

“Field Workers for Medical 

Economics . Charles A. McKeand 

(To December lj, 1936) 

John H. Quill 
(To December lj 1936) 

| 

Defendants’ Exhibit 41 

! 

“Twentieth Century Fund, Inc. 

“Annual Report, 1935 j 

I 

“I. Fund Activities 

“In addition to these activities considerable progress 
was made along the lines of the Fund’s program in the 
field of medical economics, and a third report on American 
foundations was compiled and made public. 

“A brief summary of each of the projects carried on by 
the Fund during the fiscal vear follows: 

I. Department of Medical Economics j 

“The largest proposition of the Fund’s resources was 
disbursed in the furtherance of the work of this Depart¬ 
ment. The chief activities of the staff, directed by Dr. 
Nathan Sinai during the previous year and up to October 
1, 1935, were centered on giving advice and counsel to pri¬ 
vate and public agencies interested in the organization of 
group-payment plans for medical services. I 

“After a careful study of the activities of the Depart¬ 
ment during the first two years of its existence, however, 
the Trustees came to the conclusion that its main objective 
should be actively to promote the organization of group- 
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payment agencies—i.e., organizations through which groups 
of people might obtain all-around medical and hospital care 
in return for small, fixed periodic payments. The Trustees, 
therefore, at the Annual Meeting of May 1935 approved 
a program directed toward this end. Mr. R. V. Rickcord 
was added to the Fund Staff in August to promote such 
group-payment experiments. In October he was appointed 
Director of Medical Economics when Dr. Sinai resigned 
his position to return to the University of Michigan as 
Professor of Public Health. Dr. Sinai, however, agreed 
that when needed he would act as consultant to the Fund 
in advising it and interested groups on the details of set¬ 
ting up group-payment plans. 

“During the remainder of the period under review Mr. 
Rickcord and his assistants have carried on an aggressive 
campaign to start groups in several localities. The Depart¬ 
ment has attempted to interest such national organizations 
as the Chamber of Commerce of the United States, the 
American Federation of Labor, the National Manufac¬ 
turers’ Association and local Chambers of Commerce in 
this program. An intensive drive has been made in the 
city of Philadelphia to start groups, both through the initia¬ 
tive of employers and of labor unions. As a result of this 
work one of the largest unions in Philadelphia is engaged 
in organizing a plan, and five large companies there and in 
other localities are doing likewise. 

“The year’s experience indicates that group-payment 
agencies meet a wide and imperative need, and that they 
can be organized in all parts of the country in direct pro¬ 
portion to the amount of funds and personnel available. 
As in the case of the credit union movement, however, one 
of the first requirements is legislation in the several states 
which will authorize, and provide for the regulation of, 
group-payment plans in the interest of the general pub¬ 
lic. # * •” 

‘ ‘ Table 7 

“Analysis of Disbursements 
1935-1936 

“Organization % of Field of Type of 

of Project Amount Total Activity Activity 

“Medical 

Economics.... $28,001.21 19.1 Economics Research and 

Education” 




! 
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“IV. Fund Office Organization 

! 

“The business of the Fund during the fiscal year 1935-6 
was carried on, as in the latter part of the previous year, at 
330 West 42nd Street, New York City. 

“The members of the staff during the fiscal yearj 1935-6 
were as follows: 

“Regular Staff: * • * 

i 

“Director for Medical Economics.Nathap Sinai 

(To October 1^ 1935) 
R. V. Rickcord 
(From November 1, 1935) 

“Assistant for Medical Economics.Miriani Steep 

(To September lj, 1935) 
R. V. Rijckcord 
(August 1, 1935 to November 1, 1935) 

“Field Workers for Medical Economics. . John II. Quill 

(From September 18* 1935) 
Charles A. McKeand 
(From November 20, 1935) ” 

• * • • * # # ! 

“V. Fund Publications 

“1930. 2. A Cure for Doctors’ Bills, by Evans IClark, 
Director of the Twentieth Century Fund. 11 pages. (Out 
of print) 

“Reprint of an article that appeared in the Atlantic 
Monthly of October, 1930, suggesting the advantages of 
guilds of doctors offering complete medical service and 
periodic health examinations at a fixed annual fee. * # * 

“15. How to Budget Health, by Evans Clark. Published 
by Harper and Brothers and now to be had from the Twen¬ 
tieth Century Fund only. Cloth. 328 pages. $4.00. | 

“A study, written with the advice and counsel of eminent 
physicians and laymen, which offers a concrete plan by 
which medical costs can be budgeted every year in advance 
through groups of family doctors and associated specialists, 
with hospital facilities, offering complete medical and hospi¬ 
tal care on the basis of small, fixed, periodic payments!.” 

The Government objected to this offer on the ground that 
all of these matters were incompetent, irrelevant, and im- 

65—6879 
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material, and merely operated to becloud the fundamental 
issues in the case. 

The Court: My statement is that I have reached my con¬ 
clusion and do not consider the evidence admissible; there¬ 
fore, I sustain the Government’s objection to that line of 
evidence. I might briefly state my reasons, which are two¬ 
fold. 

First, I do not regard the financial and economic affairs 
of GHA as material to the issues of the case; secondly, as 
to its bearing upon the question of the Medical Society’s 
approving GHA there is nothing to show that at the time of 
anv action bv the Medical Societv, or anv of its committee 
or representatives, they knew of any subsidy or financial 
assistance being given by these organizations. Hence, it 
could not in any wise enter into their considerations. 

So far as the evidence now shows, there is nothing to in¬ 
dicate that the defendants knew anything of these alleged 
subsidies up until the time that the evidence was produced 
here. 

Mr. Richardson: I feel I should say part of our offer is to 
prove knowledge. 

The Court: Where would it go back to? 

Mr. Richardson: In the first place, the evidence in the 
record as it stands now is replete with statements from the 
verv start that this thing was financed bv the Twentieth 
Century Fund. 

The Court: The evidence shows that there was no financial 
assistance given to them until August, 1938. 

Mr. Lewin: That is right. 

The Court: How do you reconcile that ? You don’t claim 
that thev gave them anv financial assistance, do vou—anv 
of these organizations? 

Mr. Richardson: Oh, yes, because we have the evidence 
of Mr. Rickcord, who was the man who actually set it up. 
They paid his full salary from December 1, 193*6. He was 
instrumental in setting it up. They paid his office rent, paid 
his clerks. Thev paid his rent for the administrative offices 
of G.IT.A. 

The Court: I may not have a correct understanding of 
that. I do recall that there was testimony of one of the 
doctors in the early stages of the matter that indicated that 
Mr. Rickcord had something to do with it. 
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Mr. Lewin: I think it is in evidence that he talked to Mr. 
Rickcord generally about the plan. 

The Court: I will put my decision upon a broad basis, and 
that is the first ground. j 

The second ground is put in as secondary, and I thought 
I was correct in mv understanding of it. 

I do recall that there is something in the evidence—1 
think it came out in the Government’s evidence, perhaps, 
showing losses—indicating what may be termed a suspicion 
that the Filene Fund was back of it; but when you take your 
offer of evidence now, which indicates that no actual finan¬ 
cial assistance was given, no actual support to the organiza¬ 
tion itself, after it got started was given until August, 1938. 
I do not see how that could bear upon anything that was 
done by the defendants previous to that time. 

Objection sustained and exception allowed. 


Dr. Olin "West, a defendant and a witness for the de¬ 
fendants. 

Direct examination. j 

i 

! 

Bv Mr. Leahy: 

I am a doctor. I have resided in Chicago since 1022. I 
was born in Alabama in 1874; was educated in public and 
private schools in Alabama and at Howard College, and 
later at Vanderbilt University, where I graduated ini 1895, 
and received a degree of Doctor of Medicine in 1S08. I 
taught chemistry at Vanderbilt, was in charge of the chemi¬ 
cal laboratory, taught physics, was afterwards an assistant 
to the chair of chemistry, associate professor of chcniiistry 
and associate professor of materia medica and therapeutics; 
and an assistant to the chair of physiology. I practiced 
medicine from 1898 until 1910 at Nashville, Tennessee,!serv¬ 
ing also as secretary to the Tennessee State Medical So¬ 
ciety; became director of public health for the State of Ten¬ 
nessee for the Rockefeller Sanitary Commission; latpr as 
state health officer and secretary of the State of Tennessee 
Board of Health. T became field secretary of the AMA in 
April, 1922; later I became secretary of the Bureau of 
Health and Public Instruction, and I am now secretary and 
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general manager of the AMA. With reference to national 
defense at present I am secretary of the Committee on 
Medical Preparedness of the AMA. I am secretary of the 
Judicial Council, and secretary of the Council on Scientific 
Assembly of the AMA, although I have no vote on either 
council. The AMA is a federacy of constituent state and 
territorial associations. There are one or two states in 
which there are no county societies, but district societies. 
The House of Delegates of the AMA is the policy-making 
and legislative organization, and is composed of delegates 
from constituent state and territorial associations. Each 
scientific section of the general assembly has one delegate, 
and medical corps of the United States Army has a delegate, 
the medical corps of the United States Navy has a delegate, 
and the United States Public Health Service has a delegate. 
The House meets annually or when special sessions are 
called. The House is the body which formulates the policies 
of the AMA, and during the interim between meetings of 
the House the Board of Trustees is authorized to act for 
the House. The Board of Trustees has nine members, 
elected by the House of Delegates. The Executive Commit¬ 
tee, consisting of three members of the Board of Trustees, 
meets once a month, except during the summer. The Board 
of Trustees has its own secretary. As secretary I report 
to the House of Delegates and keep minutes of the House 
of Delegates and perform such other duties as are stipu¬ 
lated in the by-laws. As general manager I am the repre¬ 
sentative of the Board to administer the affairs of the 
Association and its officers, with the cooperation of the 
official staff of the AMA. The AMA was formed in 1847 to 
promote the art and science of medicine, and to better the 
public health, and they are its only objects, and have been 
pursued ever since the constitution was written. The As¬ 
sociation publishes a Journal and nine other scientific 
journals devoted to special fields, and are now publishing 
a journal devoted to military medicine, that is, the medicine 
of war. It publishes a quarterly cumulative index medicus, 
an index of the medical literature of the world, the only 
publication of its kind in existence, and through these 
publications there has been formed a medium for the dis¬ 
cussion of scientific opinion not only in this country, but 
the world, thereby promoting the art and the science of 
medicine. It publishes a magazine for the general public 
called Hvgeia, and has distributed millions of leaflets and 
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pamphlets designed to instruct the public in the prevention 
of diseases, and on the subject of health. The publications 
are scientific publications with editorials pertaining to 
scientific matters. Abstracts from other publications! about 
scientific medicine are published, as well as a section de¬ 
voted to medical organization. Queries and answers are 
also published. In Hygeia an effort is made simply to dis¬ 
seminate information helpful to the public. Two bureaus 
of the Association answer from ten to twenty thousand 
letters a year, one, the Bureau of Health Education; the 
other, the Bureau of Investigation, though the latter is 
concerned largely with fighting frauds and quackery in 
medicine. 

My first knowledge of Group Health came when I learned 
of the charter, but I was informed that a plan was under con¬ 
sideration possibly iii April or May of 1937, though I have 
no documentary evidence to that effect. In May or! June 
I came to Washington to discuss the matter of Group Health 
with members of the Medical Society. Of the doctors pres¬ 
ent, I had met Dr. Hooe, Dr. Ruffin, Dr. McGovern, Dr. 
Macatee, and Dr. Reede, but on that occasion I was in Wash¬ 
ington on official business of an entirely different nature 
and was accompanied by no other person from the AMA. 
At the time T offered a suggestion that the Medical Society 
might consider a plan for providing medical service to Mem¬ 
bers of the low-income group, as the Society had not only 
contemplated such a plan but had given one long considera¬ 
tion and had begun organizing it. 

A prepayment plan for medical service of some group in 
Washington was discussed at the AMA meeting in Atlantic 
City in June, 1937, where Dr. Woodward made a statement, 
but I don’t recall any instructions being formulated by the 
Board of Trustees with reference to anvthing that the AMA 
should do in the premises. In June, at the meeting of the 
House of Delegates, I received some information in letters 
from various persons concerning Group Health. Later in 
September the Board of Trustees instructed Dr. Fishbein 
and me to develop the facts on Group Health and publish 
them. We developed what information we could and Dr. 
Woodward, who was instrumental in getting a considerable 
part of that information, was asked to prepare a statement 
for publication in the Journal. My recollection is j that 
such a statement was published in the October 2,1937, issue 
of the Journal, though I didn’t personally participate in 


I 
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the preparation of the article, except that I made a sug¬ 
gestion as to one or two sentences, perhaps paragraphs. 
In seeking information about Group Health I made in¬ 
quiries in Washington and visited certain persons in official 
positions in an effort to secure facts to present to the medi¬ 
cal profession and to the public. I conferred with Dr. 
Conklin, Senator Copeland, another Senator, and tried to 
secure a copy of the contract between Group Health and 
those who purchased its services, as I thought it was highly 
important to know what Group Health promised to deliver 
under such a contract; whether the plan was sound and 
whether it was to render medical service as an incorpora¬ 
tion, which we believed to be an illegal thing; and whether 
it would have an adequate staff to provide good medical 
service in quantities indicated in its contract. I was un¬ 
able to secure that information through any available source. 

I was present at the November 6 meeting in Chicago, at¬ 
tended by Drs. McGovern, Hooe, Leland and Woodward, 
and an abstract of that conference read in evidence (Gov. 
Ex. 117) was prepared by a stenographer in my office, but 
it is not a verbatim report. I only recall attending one 
meeting of the District Medical Society and that was many 
years ago, and it had nothing whatsoever to do with Group 
Health. I did not attend any meeting of the District Med¬ 
ical Society pertaining to Group Health. I visited the 
offices of the Medical Society on possibly three occasions, 
hut not specifically for the purpose of discussing Group 
Health, though it quite possibly was discussed. I never dis¬ 
cussed Group Health with Dr. Cutter until considerably 
after the time of its organization and the beginning of its 
plan. I don’t recall that I ever discussed the matter with 
Dr. Leland until after the Atlantic Citv session at which 
the matter was discussed and that discussion with Dr. Le¬ 
land was purely incidental. After Group Health began its 
operations I had some discussion with Dr. Leland and many 
other persons, as the newspapers were full of it, and as I 
had been instructed to develop the facts, and publish them. 
I don’t recall any conference that I ever had with Dr. Cutter, 
about the matter. I knew nothing of the minutes of the 
Medical Society meeting until they were read during this 
trial, though T may have seen some extracts from the min¬ 
utes if they were sent to my office. 

When mail coir.es into the AM A offices in Chicago, except 
that marked “Personal,” it is sent to a central distribution 
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point, and where letters are delivered in one department 
that probably should have been called to the attention of 
another department, a copy might be sent there. 

Gov. Ex. 144 is a letter dated October 19, 1932, which I 
wrote as secretary of the Judicial Council and at the in¬ 
struction of it, to Dr. R. W. Baird, Dallas, Texas. 

i 

Defense counsel read Gov. Ex. 144 to the jury as follows: 

i 

“I have been instructed to send you a copy of the de¬ 
cision of the judicial council of the American Medical Asso¬ 
ciation in the appeal of Dr. R. W. Baird, et al. from the de¬ 
cision of the Board of Councilors of the State Medical As¬ 
sociation of Texas, this appeal having been heard by the 
judicial council in Chicago on September 21, 1932. j This 
decision is as follows:” 

This letter (Gov. Ex. 144) was sent on the instruction of 
the Judicial Council issued to me as secretary of the: eoun- 
cil. I had no knowledge of the facts which entered ipto the 
decision of the council, other than what I heard at the dis¬ 
cussions at the time the Judicial Council gave its official 
consideration to this appeal. 

I did not take part in the deliberations of the Judicial 
Council in 1932. I had nothing whatever to do exceptl serve 
as secretary and perform the functions of that office. I had 
no vote. | 

Defense counsel continued reading Gov. Ex. 144 as fol¬ 
lows : 

“Decision by the Judicial Council. 

“The fundamental issue in dispute in this case is the 
ethical character of certain contracts held by the appel¬ 
lants to give medical service to groups of people 'on a 
monthly per capita plan of payment. Xo essential jfacts 
of the contracts were in dispute. 

“It is contended by the appellants that these contracts 
are not in violation of all or any of five conditions Which 
the Judicial Council has declared at various times are con¬ 
ditions, which obtaining, make a contract unethical. The 
Dallas County Medical Society which sentenced these ap¬ 
pellants to suspension contended that these contracts! vio¬ 
lated all five of these conditions. When, in its constitutional 
function as authority over ethical matters, the Judicial 
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Council expounds the subject of contract practice and lays 
down certain principles which when present create an 
unethical contract it is not to be assumed that those are the 
only principles which may have that effect. A fundamental 
of medical ethics is that anything which in effect is opposed 
to the ultimate good of the people at large is against sound 
public policy and therefore unethical. On the five points 
mentioned the appellants presented a strong argument 
which might be convincing if a narrow or local view' only is 
considered. Nevertheless the Judicial Council is of the 
unanimous opinion that this type of contract is unethical 
on the basis of being contrary to sound public policy. 

“The appellants w'ere at the same time convicted of vio¬ 
lation of a bv-law of the societv forbidding the holding of 
certain contracts and pleaded error in the trial on a tech¬ 
nical procedure. This phase of the appeal w r as not pressed 
by either side but from such records as were submitted to 
the Council it is of the opinion that no reversible error was 
proven.” 

I w'rote Gov. Ex. 138. 

Defense Counsel read Gov. Ex. 138 to the jury as follows: 

“January 31, 1935. 

Dear Dr. McLean : 

I regret exceedingly that because of the tremendous press 
of w'ork, a massive correspondence and unusual demands 
on my time, I have found it utterly impossible to make 
prompt replies to many letters that have come to me within 
the last six weeks. Among those that have unavoidably 
accumulated on my desk is your letter of January 10.” 

By Mr. Leahy: 

Q. Doctor, what occasion had you for writing this letter 

other than the letter written to vou bv Dr. McLean? 

•> * 

A. None, sir. 

Mr. Leahv: “The Ross-Loos Clinic in Los Angeles w’as 
established some years ago and operated in the usual man¬ 
ner as a clinic quite similar to numerous other groups of 
physicians in various parts of the country. A year or two 
ago, more or less, this clinic group entered in agreements 
w'ith the employees of certain organizations, or with the 
organizations themselves, whereby the clinic agreed to pro- 
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vide necessary medical service for stipulated sums, fhe idea 
being, as I understand it, that each employee concerned 
should pay a certain amount each month into a cjommon 
fund and that the clinic should be paid on the basis of the 
number of employees concerned in the various groups. 
Among the groups that entered into this arrangenient, as 
I am informed, was the group composed of firemen em¬ 
ployed by the City of Los Angeles. 

“It is claimed by the Ross-Loos Clinic and, according 
to my information, by the members of the groups who have 
arranged to secure medical service through that clinic that 
the plan has been mutually satisfactory. The Los Angeles 
County Medical Association, however, appears to haye con¬ 
sidered the scheme to be unethical. Doctors Ross and Loos 
were cited to appear before the proper official body of the 
Los Angeles County Medical Association and were dropped 
from membership in that organization after a heading of 
the charges preferred against them. Doctors Ro^s and 
Loos appealed from the decision of the Los Angeles (pounty 
Medical Association to the Council of the California! Medi¬ 
cal Association, and that Council upheld the decision of the 
countv societv. I understand that Doctors Ross and Loos 
intend to appeal to the Judicial Council of the American 
Medical Association, but up to this time no appeal has been 
filed. 

“I can offer you nothing more than my personal opinion 
concerning contracts of the kind which seem to havy been 
made between the Ross-Loos Clinic and various groups. 
That opinion is to the effect that all such arrangements are 
potentially dangerous to medicine and are not in the public 
interests. I am quite sure that some of the professional 
groups that have entered into such contracts are thoroughly 
capable and that they have no doubt given good service 
under these contracts. In my opinion, the weaknesses and 
dangers of contract practice are, however, inherent iin all 
of these plans. When one such group of physicians ap¬ 
pears to have succeeded financially in an undertaking of 
this kind, their success will almost surely stimulate tile de¬ 
velopment of similar schemes under the direction and con¬ 
trol of less competent and less responsible persons with the 
result that a vicious circle of underbidding will be estab¬ 
lished, and inevitable deterioration in the quality of medi¬ 
cal service will result. j 

i 

i 

i 

i 

i 
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“I am asking our Bureau of Medical Economics to send 
you some printed material having a bearing on this gen¬ 
eral subject.” 

This exhibit merely reflects such facts and information 
as I had. The appeal mentioned did come to the Judicial 
Council and the decision of the California Medical Associa¬ 
tion was reversed in accordance with or on the groups of 
errors in procedure, and failure to be guided by the organi¬ 
zation’s law of the Los Angeles Medical Society, and the 
California State Medical Association, one or both. The con¬ 
stitution and by-laws of the AM A specifically stipulate that 
the jurisdiction of the Judicial Council in such appeals shall 
be only with respect to questions of law and procedure; 
that is, organization law and procedure. Following this re¬ 
versal the Ross-Loos case has never come to the Judicial 
Council again, and Drs. Ross and Loos are still members of 
the AMA. When I expressed my personal opinion in the 
letter of the contracts of the kind made by Ross-Loos Clinic 
and various other groups, I referred to my belief that many 
of the schemes of this particular class are potentially dan¬ 
gerous. That belief was founded upon large observation 
and experience, not only of my own, but on the experience of 
the medical profession. Group practice has several defini¬ 
tions. My own conception of it is that of a practice carried 
on by a group of physicians acting on their own responsi¬ 
bilities, and not responsible to anyone else, who are com¬ 
bined together for the purpose of furnishing as complete as 
possible medical service to members. In regard to group 
practice, both consumer and producer groups, the House 
of Delegates of the American Medical Association in Cleve¬ 
land, in 1934, adopted a set of principles that were intended 
to serve for the guidance of prepayment group plans for 
the provision of medical care to certain income groups. The 
AMA has not been opposed, as a general policy, to all group 
plans, whether prepayment or otherwise, in the United 
States, and has declared no policy against the group prac¬ 
tice of medicine, as such. The type of character of group 
practice which the AMA has opposed is any group prac¬ 
tice which offers to do more than it is believed can be done 
under the terms on which its service is to be delivered. It 
has opposed group practice that is controlled by corpora¬ 
tions, because it believes that a corporation cannot be en¬ 
gaged in the practice of medicine and cannot qualify to 
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engage in the practice of medicine. It has also opposed 
group practice where conducted by men known to be disre¬ 
putable and irresponsible, and who have established a rec¬ 
ord for irresponsibility and for lack of professional quali¬ 
fications and ethics. Where a group is practicing, and 
qualified to do so, and renders complete medical bare in 
accordance with its contract, the AMA has no attitude to 
it other than to offer principles for the guidance! of its 
work, and today many members of the AMA arc engaged 
in the group practice of medicine of all types and hafe been 
over a period of years. When I made the statement in my 
letter of January 31, 1935: 

“When one such group of physicians appears tb have 
succeeded financially in an undertaking of this kind, their 
success will almost surely stimulate the development of 
similar schemes under the direction and control of less 
competent and less responsible persons with the result that 
a vicious circle of underbidding will be established,’*; 

i 

I had in mind that a great number of contracts andjgroup 
plans of all kinds had developed, some of which offered far 
more than thev could deliver, and some of which had!no in- 
tention of doing what they had agreed to do; in several in¬ 
stances where an organization of this kind was developed 
by responsible groups, irresponsible groups developed the 
same kind of program, offering far more for far less,! when 
it was known it would be impossible for it to give! good 
medical service. In other instances, a group is opposed 
when it delivers poor services, apt to be as harmful as! help¬ 
ful. The character of opposition that the AMA tal^es to 
such groups is none other than to attempt to develop the 
facts and make them known through publication in the| asso¬ 
ciations’ own publications and in reply to letters received. 
The AMA institutes no other methods of opposition tjhat I 
know of. i 

Gov. Ex. 141 is a letter which I wrote to Dr. Frieiburg, 
Cincinnati, Ohio, on February 6, 1936. | 

Defense counsel read Gov. Ex. 141 to the jury as follows: 

Q. Doctor, the very opening sentence of your letter as 
shown by the carbon copy under date of February 6, jl936, 
is (reading): 

“Your letter of February 4 has just come to hand.’;’ 

I 

! 

i 

i 
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What other occasion had you for writing than the fact that 
you had just received a letter when you wrote No. 141, the 
carbon of which you hold in your hand? 

A. I presume you want me to refer to any circumstances 
that mav have occurred before I received this letter? 

Q. What occasioned the writing of this letter? 

A. I received a letter from Dr. Frieburg to whom mv 
letter is addressed. 

Q. Doctor, in this letter you state as follows (reading): 

“I am sorry indeed to know that anybody in Cincinnati 
is preparing to begin operations of a plan made more or 
less famous, or infamous, according to the point of view, 
by Doctors Ross and Loos in Los Angeles. I am quite con¬ 
vinced that the Ross-Loos scheme is a violation of the prin¬ 
ciples laid down by the courts of California which have re¬ 
peatedly insisted that the corporate practice of medicine 
is illegal in that state. I am just as strongly convinced that 
it is relatively easy to evade the law. What is in effect a 
corporation may be organized under the designation of 
partnership. I believe that schemes of the Ross-Loos type 
will inevitably tend to the creation of a demand for the soli¬ 
citation of medical practice, and I am quite convinced that 
the operation of such schemes will inevitably cut the ground 
from under the feet of the private practitioner.” 

When you stated that “schemes of the Ross-Loos type will 

inevitablv tend to the creation of a demand for the solicita- 
* 

tion of medical practice,’ to what did you refer? 

A. I referred to the fact that, as I stated a few minutes 
ago, the operation of such plans very frequently leads to 
the development of other plans by less responsible persons, 
in manv instances, who do not hesitate to resort to anv 
method that may be available to them for securing practice. 

Q. When you said “solicitation” what did you refer to 
bv that ? 

A. I meant asking patients to come to an individual or 
to a clinic or anvthing else, whether it be an institution or 
an individual. 

Q. Is the American Medical Association opposed to the 
solicitation of patients? 

A. The principles of medical ethics of the American Medi¬ 
cal Association, which have been adopted independently by 
the constituent territorial associations, with perhaps one 
association that has adopted it in a way, but which has its 









I 
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own code of ethics also, distinctly declare that the [solicita¬ 
tion of patients is an unprofessional procedure. 

Q. What is the basis of the principle of ethics that solici¬ 
tation is an unethical procedure? 

A. Just a common sense basis, that a man who goes out 
and begs patients to come to him and offers them some 
attraction to come to him is guilty of an unethical practice. 
He has nothing to sell other than his own qualifications and 
knowledge and ability as a practitioner; and it certainly 
is not the part of an ethical physician to glorify hiihself to 
patients and to solicit patronage. j 

#•****# 

Q. Were you speaking from personal knowledge, or other¬ 
wise, Doctor, when you made that statement in thp letter 
to which I have just drawn your attention? 

A. I was speaking entirely from the results of my own 
personal observation. 

Q. You wrote in that same letter (reading): I 

j 

“I am informed that Doctors Ross and Loos are thor¬ 
oughly competent physicians and that they have associated 
with them young men who are well qualified. I have heard 
from various sources that the Ross-Loos clinic actually 
delivers good medical service. These two facts, of course, 
operate very strongly against any movement designed to 
put a stop to the utilization of mass production methods 
in the practice of medicine and to preserve the individual 
private practitioner as the most important entity in the 
field of medicine. It would take a great deal of argument 
to convince me that any scheme to use mass production 
methods will operate to the advantage of scientific medicine 
or in the interest of sound public policy.” 

i 

Doctor, to what did you refer when you stated that mass 
production methods in the practice of medicine were not in 
accordance with what you believed to be good, sound ipublic 
policy? 

A. Of course I meant exactly what I said, that I djid not 
believe it is possible to practice medicine on a mass produc¬ 
tion basis and do justice to the patient or to deliver the 
best quality of medical service under any such conditions. 

Q. Why is that, Doctor? 

A. Simply because one individual patient may require 
three hours for proper attention and another may require 

i 
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ten minutes; and what is good for one patient may not be 
good for another who has exactly the same diseased condi¬ 
tion. They have got to be handled separately and examined 
separately, and all the factors that enter into the diagnosis 
and treatment have got to be individually considered. 

Q. When you stated to Dr. Frieburg that you had infor¬ 
mation that Doctors Ross and Loos were both able and 
qualified men and that they had about them a staff of quali¬ 
fied physicians, were you giving the correct information 
that you had at hand at the time? 

A. Yes, and I should like to say, if I may be permitted 
to do so, that this letter was written in 1936, and that in a 
letter, or maybe one or two letters, that I had previously 
written I had not made the same statements, for the reason 
that I did not then have that information. 

Q. In other words, the information which you gave to 
Dr. Frieburg in 1936 w T as based upon information which 
had come to you in between the time of previous correspon¬ 
dence and this? 

A. It had come later. I had written some of the other 
letters in which 1 did not make a similar statement. I tried 
to be perfectly fair to those men. I had lines from men 
who knew the quality of their practice, and I had conferred 
with Dr. Loos himself, and I did not hesitate to make the 
statement that is made in that letter, that I had informa¬ 
tion that they were competent physicians. I believe I stated 
in one place that they had surrounded themselves with a 
staff of competent physicians. I certainly had no idea of 
doing them any injustice, and I tried to do them full justice. 

Q. (Reading further): 

“I am rather inclined to the opinion that each separate 
county medical society will have to deal with the questions 
involved and the matters referred to in your letter on the 
basis of conditions that actually exist in its own community, 
and I am sorry that I cannot offer you any very helpful 
suggestion. 

“With my sincere good wishes, I am 

“Very truly yours,” 

What did you refer to, Doctor, when you make the state¬ 
ment in the letter that “each separate county medical so¬ 
ciety will have to deal with the questions involved on the 
basis of conditions that actually exist in its own com¬ 
munity”? 
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Mr. Lewin: Is there any ambiguity about that? 

Mr. Leahy: Yes. It is very important. 

Mr. Lewin: I object to it. 

The Court: I think you may ask him to state hisjreasons 
for that statement. 

i 

Bv Mr. Leahv: 

* V 

Q. Will you state the reasons for that statement? Oh, 
in other words, Doctor, what is there about the practice of 
medicine as it refers to group practice that is different in 
one community from conditions existing in another com¬ 
munity ? | 

A. Mr. Leahy, the American Medical Association—I hope 
I will not take too much time in making this statement. 

Q. Make it as briefly as possible. 

A. The American Medical Association has been] rather 
severely criticized for not having produced a plan of pri¬ 
vate medical service for the members of low-income groups 
in all the United States. The American Medical Ajssocia- 
tion has made a very determined, persistent, and honest 
effort to develop such a plan, but it becomes perfectly ap¬ 
parent on a study of the situation that it cannot be done. 
A plan that would serve satisfactorily in an industrial state, 
like New Jersey or Pennsylvania, could not possiblyibe ap¬ 
plied successfully in an agricultural state like Mississippi. 
As a matter of fact, no single plan can be prepared or 
operated bv anvbodv that will work with equal success in 
all parts of an individual large state; and we have become 
thoroughly convinced of that after careful and conscientious 
consideration of the factors involved. Moreover, the Amer¬ 
ican Medical Association believes that it is the right and the 
duty of the component county medical societies to take the 
leadership and deal with affairs within their own jurisdic¬ 
tions; and the American Medical Association has no inten¬ 
tion or desire to dictate to a component county society or 
state medical association what it shall do or shall not do. 
Its only purpose is to be helpful, simply to carry oat, the 
purposes declared in its constitution, to promote the art and 
science of medicine and the betterment of the public hjealth. 
That can be done by the extension of medical service and 
by the protection of the quality of medical service^ and 
that is all it can do. 
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Gov. Ex. 166 is a letter which I wrote to Dr. J. N. Baker, 
Montgomery, Alabama on February 29, 1936. 

Defense counsel read Gov. Ex. 166 to the jury as follows: 

“I am greatly obliged to you for your kindness in send¬ 
ing me a copy of a communication dated February 25, ad¬ 
dressed to the presidents of certain county medical societies 
in Alabama and to the chairman and members of the Com¬ 
mittee on Public Relations of the Medical Society”—I guess 
that is “Association” written over—“of the State of Ala¬ 
bama. 

“I am glad indeed to know that the Tennessee Valley 
Authority is in no way officially concerned with the problem 
of medical care. I sincerely hope that the county medical 
societies in the counties directly interested will give most 
careful and exhaustive consideration to any plans that may 
be proposed for providing medical service on a group basis. 
Oonfidentiallv I may sav to vou that the more I hear and 
think about many of the experimental plans now in opera¬ 
tion the more concerned I become. I cannot but feel that 
there are grave dangers inherent in practically all of them 
and that they tend toward the development of a sentiment 
for state control of medical practice. I wonder if any of 
them have a sound actuarial basis. I wonder if it is wise to 
teach people that it is possible to render really good medical 
or really good hospital service for a nominal sum. Person¬ 
ally I do not believe that it is possible, whether it be done 
on a group basis or otherwise. I am very much afraid that 
a tendency has already developed to raise the ante, so to 
speak, in many of these experimental plans, either by in¬ 
creasing the incomes of the members of which are large 
enough to enable them to pay for needed medical service, or 
by increasing the membership fee. Moreover, I am fearful 
that the group hospital plans which are rapidly developing 
and which in many places are being tied up with other plans 
for providing medical service, may result in putting the hos¬ 
pitals directly into the practice of medicine. There is no 
doubt in my mind that this very development is now in 
progress, and I am almost willing to predict that it will 
not be very long in some places before the professional 
members of hospital staffs will find themselves dictated to by 
lay boards and lay administrators as to what they shall do 
and what they shall not do. 
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“Please understand that this letter is in the nature of 
a purely personal chat. I do not of course wish to discour¬ 
age the efforts of any medical society that has giyen full 
consideration to the problems that have arisen within its 
own jurisdiction and that has become convinced that some 
sort of experimental plan is necessary.” 

When you wrote that last paragraph, Doctor-| 

“ I do not of course wish to discourage the efforts of any 
medical society that has given full consideration to the 
problems that have arisen within its own jurisdiction”- 

were you then referring to the statement which you gave 
us a moment ago that each local medical association should 
determine the problems within its own jurisdiction? 

A. Yes; I w r as referring to that. I was also referring to 
the fact that the House of Delegates of the American Medi¬ 
cal Association had encouraged societies that, aftdr care¬ 
ful investigation of the facts on the basis of their best judg¬ 
ment, believed that it was necessary to develop sortie sort 
of unusual plan to provide service for the members of low- 
income groups and should undertake it on an experimental 
basis; and a number of societies in various parts |of the 
country had initiated such plans after they had studied con¬ 
ditions within their own jurisdictions. 

Q. Were they group plans? 

A. They were plans that were organized by the medical 
societies themselves, and every member of which, that was 
willing to participate in it, was available for any person 
that desired his services. 

Q. Were they on a prepayment basis? 

A. I think most of them were. Some of them, according 
to my recollection, were not. 

It is not only my custom, but my duty as secretary and 
manager of the AMA to attend each and every convention of 
the AMA. I recall a resolution or action taken by the Jrlouse 
of Delegates w r ith reference to hospitals practicing medicine, 
wherein it was suggested that there be cooperation between 
the Judicial Council and Dr. Cutter’s bureau with jrefer- 
ence to certain evils existing. 

I wrote Gov. Ex. 143 in reply to Gov. Ex. 142. j 

Defense counsel read Gov. Exs. 142 and 143 to the jury 
as follows: 

66—6879 j 

i 

I 

| 

i 
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Gov. Ex. 142 is dated March 14, 193G, directed to Dr. 
West, the American Medical Association, Dearborn Street, 
Chicago, and reads as follows (reading): 

“This is merely a personal note to you for your infor¬ 
mation and use as you may think best. It may be known 
to you that Dr. George H. Cooke has been and is trying to 
organize a group clinic in Cincinnati on the identical plan 
of the Ross-Loos clinic in Los Angeles. Dr. Cooke is a 
member of the Butler County Medical Society but not of the 
Cincinnati-Hamilton County Academy of Medicine. Cooke 
addressed the Council of the Academy asking what would 
be its attitude towards members joining his group. The 
Council referred this to the committee on the Costs of Med¬ 
ical Care of which I am chairman. This committee advised 
the Council that no reply to such a question was coming to 
anyone not a member. Upon advice of the committee the 
Council submitted the matter with full information regard¬ 
ing all of the circumstances to the Academy as the special 
order of business of March 10. They submitted three ques¬ 
tions to which they requested specific replies. In sub¬ 
stance these were (1) Does practice under such a prepay¬ 
ment group plan constitute a violation of Article 6, Section 
2, of the Principles of Medical Ethics? (2) Should mem¬ 
bership in the Academy be withheld from practitioners who 
are practicing in such violation? (3) Shall practice by 
members of the Academy in such violation be considered 
sufficient ground for the termination of membership ? 

“The meeting was well attended and the vote was in the 
affirmative, with only four dissenting. There was ample 
discussion with but one speaking for the negative. The 
meeting was not executive purposely. There was some ad¬ 
verse newspaper comment with the usual misunderstanding 
of the real issue. 

“It is the object of this letter to furnish you with this 

information to invite your frank comment and to suggest 

that if vou wish full information vou write to the secretarv 
* » •> 

of the Academy requesting it. 

“With very kind personal regards, I am”- 

To which Dr. West replied on March 18, 1936, Gov. Ex. 143 
(reading): 

“My dear Doctor Frieburg: 

“I am greatly obliged to you for your personal letter of 
March 14. I am glad indeed to have the information sub- 


I 
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mitted. I sincerely hope, of course, that the Cincinnati 
Academy of Medicine will be able to head off the establish¬ 
ment of all sorts of group schemes of the nature referjred to 
in your letter, because I am quite convinced that ; these 
schemes do not operate to the advantage of medicine pr the 
medical profession or of the public. I do believe that they 
are opposed to public policy. While I have frequently jheard 
that the clinic mentioned in the first paragraph of! your 
letter, which has been operating in Los Angeles fori some 
time, has heretofore been rendering good medical service, 
I have heard it intimated within the last week that the 
quality of the service rendered by that concern is gradually 
deteriorating. As far as I am personally concerned, 11 am 
quite convinced that this is an inevitable result of the Opera¬ 
tion of such schemes. ! 

i 

“If I secure any further information from authentic 
sources I shall pass it on to you. 

“With most cordial good wishes I am I 

“Very truly yours,” ! 

When I wrote that “I have heard it intimated withip the 
last week that the quality of the service rendered bv that 
concern is gradually deteriorating” I was truthfully! and 
correctly expressing information which I had at that time. 
It was within a week of the time of this letter that I lieard 
that the quality of medical care of the Ross-Loos Clinic 
was deteriorating. But I will, in order to be perfectly) fair 
to everybody concerned, be glad to state openly here jthat 
I later heard from quite as reliable sources that the Ross- 
Loos Clinic was continuing to render good medical service. 
I have no intention or desire to be unjust to anybody and I 
do not want to do anvbodv anv harm, and I would be glad 
to make amends for anv statement, even though I considered 
it to be reliable and authentic, that was later refuted by 
another statement from equally reliable and authentic 
sources. j 

I received Gov. Ex. 104 from Mr. Hendricks who is!the 
executive secretary of the Indiana State Medical Association. 
My best recollection is that Mr. Hendricks had heard some¬ 
thing of these plans and had talked to me either over ithe 
phone or in a personal visit, about the plans referred tp in 
that statement. i 

Defense counsel read Gov. Ex. 104 to the jury as follolvs: 

Ladies and gentlemen, this is a letter dated June 22,1^37, 
on the official stationery of the Indiana State Medical jAs- 

I 

i 

l 

i 
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sociation, in which Thomas A. Hendricks, Executive Secre¬ 
tary, says to Dr. West (reading): 

“We enclose a copy of the confidential report which gives 
details of the plan for a cooperative medical service in 
Washington for Federal employees.’’ 

The enclosure is a rather long one, marked “Confidential. 
For Private Circulation Only,” and entitled “A Plan for 
a Cooperative Medical Service on a Periodic Payment Basis 
for Federal Employees and Their Families in Washington.” 
I shall not take the time to read that exhibit, because it is a 
bit lengthv. 

I wrote Gov. Ex. 103 to Mr. Hendricks, on June 27, 1937. 

Defense counsel read Gov. Ex. 103 to the jury as follows: 

“I am verv greatlv obliged to vou for vour letter of June 
22, for the memorandum attached to it, and for the copy of 
a plan for a cooperative medical service on a periodic pay¬ 
ment basis for Federal employees and their families in 
Washington. 

“While we already had a copy of this plan and practically 
all of the information submitted in the memorandum at¬ 
tached to your letter, we are nevertheless grateful to you 
for sending us the material that accompanied your letter, 
and especially for the information pertaining to the small 
group in Washington that seems to be acting as a steering 
committee for the organization of cooperative medical serv¬ 
ices among various governmental departments. We had 
not been able to secure this particular piece of information. 
We had information for two or three months that a move¬ 
ment has been started to organize medical service plans for 
government employees. We have made very diligent efforts 
to ascertain all the facts, and we are still persisting in those 
efforts. 

“Since the Atlantic City session Dr. Woodward has been 
in Washington for a large part of the time and has had 
interviews with officials of the H.O.L.C., the Resettlement 
Administration, the Brookings Institute, and numerous 
others. The onlv thing we have tried verv hard to secure 
is a copy of the contract to be entered into between the 
cooperatives and their members. Our own efforts as well 
as the efforts of persons in high official positions in Wash¬ 
ington have been altogether unavailing, and we have not 
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been able to secure a copy of the contract nor any specific 
information about its provisions. If you can succeed in 
securing any additional information we shall appreciate it 
if you will pass it on to us, just as we have fully appre¬ 
ciated your helpfulness in connection with other matters in 
the past. | 

“Very sincerely yours,” 

I received Gov. Ex. 106 from Dr. Herbst and I wrote Gov. 
Ex. 105 in reply. (Defense counsel read Gov. Exs. 105 and 
106 to the jury.) I recollect that I read Gov. Ex. 177. j (De¬ 
fense counsel read Gov. Ex. 177 to the jury.) Gov. Ex. 135 
is an extract from the minutes of the Board of Trustees of 
the AM A of June 29, 1937. Gov. Ex. 152 is a letter which 
I wrote. (Defense counsel read Gov. Ex. 152 to the jjury.) 
When I made the statement that “The principle of cjollec- 
tive bargaining cannot properly be applied to medical 
service,” (Gov. Ex. 152), I had in mind that you cannot 
apply mass production methods to medical service. I! later 
withdrew (Gov. Ex. 152) my suggestion to the District So¬ 
ciety that they develop a medical service plan under their 
own auspices. 

I wrote Gov. Ex. 153 to Mr. Charles Wright who ajt the 
time this letter was written was a member of the Board of 

i 

Trustees of the AMA. (Defense counsel read a portion of 
Gov. Ex. 153 to the jury.) Gov. Ex. 200 came to my atten¬ 
tion. Gov. Ex. 294 came to my attention. It is a copy of the 
statement prepared by Dr. Woodward which later appeared 
as an article in the Journal on October 2, 1937. It i$ not 
exactly the same as some changes were made before publica¬ 
tion. Gov. Ex. 293 is a copy of the Journal article of Oc¬ 
tober 2, 1937. 

I wrote Gov. Ex. 154. ! 

i 

i 

Defense counsel read Gov. Ex. 154 to the jury as follows: 

i 

This is Exhibit 154, dated October 7, 1937, directed to! Dr. 
C. B. Conklin, Washington, D. C., Secretary, Medical So¬ 
ciety of the District of Columbia (reading): 

I 

“Dear Dr. Conklin: 

“I am grateful indeed to you for your kindness in send¬ 
ing me a copy of the resolutions to be presented by the 

Executive Committee of the Medical Soeietv of the District 

* 

of Columbia and to be considered, as I understand it, ^t a 
meeting of that society to be held tonight. j 


i 


i 

i 
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“I confess that I feel somewhat concerned over the pos¬ 
sibility of adoption of these resolutions by the District So¬ 
ciety, because I am somewhat afraid that if thev are 

*7 *> 

adopted the promoters of Group Health Association, Inc. 
will be greatly encouraged and may be stimulated to exert 
efforts to extend these efforts beyond the scope that I 
understand they originally intended. 

“I also entertain some fear that if the resolution is 
adopted as it now stands, the proponents of compulsory 
sickness insurance who are now devoting their efforts to 
the establishment of all sorts of voluntary insurance 
schemes, knowing full well that voluntary insurance has 
always been the forerunner of compulsory insurance, will 
redouble their efforts to bring about the establishment of 
all sorts of plans for group prepaid medical service. I fear 
that even the slightest implication of approval of the activ¬ 
ities of incorporated groups may result in stimulating the 
organization of similar groups elsewhere than in the Dis¬ 
trict of Columbia, and possibly give considerable impulse 
to the development of corporation practice. 

‘‘You know very well, of course, that I have no disposi¬ 
tion whatever to intrude in the affairs of the Medical So¬ 
ciety of the District of Columbia, and I hope that neither 
you nor anybody else will feel that this letter is intended 
to be even in the least degree in the nature of such intru¬ 
sion. 

“With my sincere good wishes, I am 

“Verv trulv vours,” 

Well, about the time that letter was written there was a 
very determined effort being made to promote movements 
designed to bring about the establishment of systems of 
compulsory sickness insurance in some of the states, and 
the proposal had been made that such a system should be 
organized under the auspices of the Federal Government. 
It is true that in many of the instances where compulsory 
sickness and insurance plans have been put into effect the 
forerunners of those plans were voluntary sickness insur¬ 
ance plans. The American Medical Association has made 
most exhaustive and careful studv of the workings of com- 
pulsory sickness insurance plans or systems in several 
countries, and is convinced beyond any doubt whatever that 
they do not contribute to the advancement of scientific 
medicine and that they do not serve the best interests of 
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the public. The Association believes and its House of Dele¬ 
gates has repeatedly expressed its opinion and established 
its policy, that a system of compulsory sickness insurance 
in the United States on a Federal basis would be destruc¬ 
tive of all the best values and elements- j 

I received Gov. Ex. 111. I wrote Gov. Ex. 110 to Dr. 
Conklin in reply to Gov. Ex. 111. (Defense counsel read 
Gov. Ex. 110 to the jury.) 

The annual conference of the secretaries of the constit¬ 
uent state medical societies is held at the office of the AM A 
each vear to which the secretaries of all constituent state 
associations are invited along with the editors of all! state 
medical journals and the officers of constituent state' med¬ 
ical associations. The purpose of the conference is to give 
the secretary and editor of the various state associations 
an opportunity to become acquainted with the actions of 
the AMA, to confer among themselves, and with the official 
representatives of the Association, including the heaids of 
departments and the members of the boards of trustees as 
to matters of common interest relative to the organization 
sources and the work of the state associations in relation 
to the work of the AMA, or their relation to other mcklical 
organizations. I 

I received Gov. Ex. 108 and wrote Gov. Ex. 10.9 in reply. 

(Defense counsel read Gov. Ex-. 108 and 109 to the jury.) 

I wrote Gov. Ex. 112 to Dr. Tibbals who is secretary of 
the Utah State Medical Association. The only occasion for 
this letter was to reply to his letter of October 26. |(De- 
fense counsel read Gov. Ex. 112, dated October 29, 19317, to 
the jury.) 

j 

Q. Doctor, when you made the statement: 


“The American Medical Association has very actively 
opposed tlie plans of Group Health Association, Incorpo¬ 
rated,” i 


to what did you refer as the opposition contained therein ? 

A. Our efforts to develop all the facts that could be 'had 
in order that they might be published for the information 
of the profession; the various medical organs of the coun¬ 
try, and who else might be interested. 

Q. What other form of opposition up to that time Jiad 
been instituted in regard to anything connected with Group 
Health Association? 


i 

i 


j 

i 

i 
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A. Nothing other than was incidental to efforts to col¬ 
lect the facts for the purposes indicated. 

I wrote Gov. Ex. 114 to Dr. Conklin. (Defense counsel 
read Gov. Ex. 114 to the jury.) I sent Gov. Ex. 115 and 
received Gov. Ex. 116. Following these telegrams the con¬ 
ferences of November 6 at Chicago between me, Dr. Hooe, 
Dr. McGovern, Dr. Woodward and Dr. Leland was held. 

I wrote Gov. Ex. 113 to Dr. Tibbals and gave him addi¬ 
tional information which he requested on November 4. 

Defense counsel read Gov. Ex. 113 to the jury. 

Gov. Ex. 117 is a resume of the conference of November 
6 held at Chicago. It is not a verbatim report. 

Q. On page 7, I direct your attention to the statement 
made by Dr. Hooe, and the statement made by Dr. West. 
Did you hear those statements read as from that abstract, 
Doctor? 

A. I think I heard it read here. 

Q. Does that abstract correctly report what you said on 
that occasion? 

A. No, it doesn’t. 

The Court: You may take the opportunity of reading that 
part of it. 

The Witness: I don’t know whether it is a matter of 
great importance; it does support my statement that it is 
not a verbatim report. It says : 

“Dr. Hooe: Is it not, in your opinion, most reasonable 
that the hospitals should acquiesce in this matter? 

“Dr. West: It is reasonable that they should do it, but 
as to whether or not they will, that’s another question. 
Suppose they don’t?” 

Now, I am quite sure that I did not express a definite opin¬ 
ion as to whether it was reasonable, but I raised the ques¬ 
tion as to whether it would do any good to attempt what 
was proposed. As a matter of fact, I believed the hospitals 
should control their own affairs. 

I wrote Gov. Ex. 161 to Dr. Knopf. The only occasion 
for writing this was in response to his letter of November 
3. (Defense counsel read Gov. Ex. 161 to the jury.) I 
wrote Gov. Ex. 118. 

Defense counsel read Gov. Ex. 118 to the jury as follows: 
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It is dated November 9, 1937, addressed to Dr. Robert 
A. Hooe, 1746 K Street, Northwest, Washington, D. C. 
(reading): j 

* ‘ My dear Dk. Hooe : I 

“I am sending you herewith by air mail special delivery 
two copies of an abstract of the notes taken at the confer¬ 
ence held in my office on last Saturday. I am also sending 
you a copy of this abstract by registered mail. 

“We were greatly pleased to have a visit from you and 
Dr. McGovern, and I hope that matters will be satisfac¬ 
torily adjusted.” I 

! 

The abstracts referred to were those of the conference 
in Chicago on November 6 (Gov. Ex. 117). I received Gov. 
Ex. 156 to which Gov. Ex. 155 is my reply. (Defense Coun¬ 
sel read Gov. Ex-. 156 and 155 to the jury.) The instruc¬ 
tions referred to in Gov. Ex. 155 are those in Gov. Ex|. 135, 
Minutes of Meeting of Board of Trustees, June 29,1937, 
in which it is stated: “That Doctors Woodward and Lpland 
be requested to go to Washington to see what they can learn 
and try to advise the Medical Society of the District of 
Columbia if that Society is willing to accept advice.” Eater 
other instructions were given at a meeting of the Board of 
Trustees where Dr. Fishbein, as editor of the Journal} and 
I, as secretary and general manager of the Association, 
were instructed to develop the facts as far as we could 
about Group Health and have a statement prepared for 
publication in the Journal. I 

I wrote Gov. Ex. 120 to Dr. Wise on November 16, 1937, 
simply by way of answer to a letter from him of November 
12, 1937. In the preparation of replies to letters which I 
received from various individuals I did not collaborate 
with any of my fellow officers of the AMA, except, perhaps, 
if I wanted information that I did not have I may have 
asked them for it before I wrote the letter. I 

(Defense counsel read a portion of Gov. Ex. 137 to the 
jury.) I was present at this meeting of the Judicial Council 
and these minutes were prepared by me or under my super¬ 
vision. Several complaints had been received about Dr. 
Richard Cabot, a brother of Dr. Hugh Cabot, and tfyese 
were referred to the Judicial Council. Apparently the 
Judicial Council thought it had no jurisdiction over ebm- 
plaints of this character because I was instructed to refer 
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them to the secretary of the Massachusetts State Society 
and that was the end of the matter. 

(Defense counsel read Gov. Ex. 120, letter dated No¬ 
vember 16, 1937, from Dr. West to Dr. Wise, to the jury.) 

Q. Doctor, when you stated in Gov. Ex. 120 that you had 
worked as closely as possible with the Medical Society 
of the District of Columbia, to what did you refer? 

A. Well, the American Medical Association worked as 
closely as possible in cooperation with all constituent state 
and territorial associations, but I suspect that in this par¬ 
ticular instance I had some reference to the matters that 
were at the time of interest in Washington. 

Q. Do you recall now what you referred to when you 
stated that your efforts began before the Medical Society 
of the District of Columbia became very active? 

A. I think that is true. I think we began an effort to 
develop the facts about this matter before the Medical So¬ 
ciety of the District of Columbia began any action what¬ 
ever, possibly before they were informed about it. I am 
not sure of that, but I think it is quite possible. 

Q. And those were the efforts which you told us about 
yesterday? 

A. To some extent; yes, sir. 

Q. Were there anv others which vou can recall which 
related to other matters than the collection of data? 

A. As I stated yesterday, anything that transpired was 
incidental to our efforts to develop the facts. 

Gov. Ex. 136 is the minutes of the Board of Trustees 
meeting of November IS and 19, 1937. I was present at this 
meeting as secretary and general manager of the AMA. 
(Defense counsel read Gov. Ex. 136 to the jury.) I do not 
recall that the AMA had done anything further with ref¬ 
erence to Group Health than is reported in these minutes. 
It had simply made an effort to develop the facts and to 
make ready to publish the facts. 

T wrote Gov. Ex. 157. (Defense counsel read Gov. Ex. 

157 to the jury.) I wrote Gov. Plx. 159 merely in reply to 
Dr. Poling's letter. (Defense counsel read Gov. Ex. 159 to 
the jury.) Gov. Ex. 162 is a letter which I wrote in reply 
to Dr. Poling's letter of December 27,1937. 

Defense Counsel read Gov. Ex. 162 to the jury as follows: 
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‘ ‘ Dear Doctor Poling : 

I have before me your letter of December 27 agd am 
greatly obliged to you for your kindness in sending me a 
copy of the resolution adopted by the Mahoning (pounty 
Medical Society pertaining to the Group Health Associa¬ 
tion, Inc., of Washington, D. C. 

The American Medical Association has done all that it 
could to oppose this movement in Washington, having be¬ 
gun its efforts in that direction long before the corpoiration 
was formed. I am sure you will be interested to know that 
an official ruling has been issued in Washington to the 
effect that the appropriation of money by the Home Loan 
Bank Board for the purposes of the Group Health Associa¬ 
tion, Inc., was without authorization. However, I aim in¬ 
formed that in spite of this ruling the corporation is going 
ahead with its plans. Doctor Woodward, Director of our 
Bureau of Legal Medicine and Legislation, has ju$t re¬ 
turned from Washington, having gone there for the! pur¬ 
pose of giving such aid as he could to the Medical Society 
of the District of Columbia in the effort which that Society 
is making to combat the activities of the Group Health As¬ 
sociation, Inc. 'i 

i 

As I see it, it is a rather remarkable thing that an agency 
of the federal government would appropriate money to 
support a corporation that is to engage in the practice of 
medicine in the face of the fact that the laws of many 
states specifically declare corporation practice to be illjegal. 
The Home Owners’ Loan Corporation—of the Home Loan 
Bank Board which is an affiliate of the Home Owners’ Loan 
Corporation—in a brief that has been submitted, takes the 
position that the Home Owners’ Loan Corporation and the 
Home Loan Bank Board are not agencies of the federal 
government in the same sense that departments andj bu¬ 
reaus of the government are agents. As I understand it, 
the position is taken in this brief that the monies of! the 
Home Owners’ Loan Corporation and the Home Loan Bank 
Board are not appropriated directly by the federal gov¬ 
ernment but are secured from the public, and that for that 
reason the Corporation and the Board are not amenably to 
the same rules as those that apply to other governmental 
units. i 
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“A number of medical societies in different parts of the 
country have taken action somewhat similar to that which 
has been taken by the Mahoning County Medical Society. 
I presume that you saw the article which appeared in the 
Journal of the American Medical Association some weeks 
ago pertaining to this matter. 

“With my sincere good wishes for you and the Mahoning 
County Medical Society in the New Year, I am 

11 Verv truly vours, ’ ’ 

Gov. Ex. 145 is an opinion of the Judicial Council signed 
by individual members of the Council. (Defense Counsel 
read Gov. Ex. 145 to the jury.) I was present during part 
of the hearing of this particular appeal. 

I received Gov. Ex. 124. 

Defense counsel read Gov. Ex. 124 to the jury as follows: 

Gov. Ex. 124, on the stationery of the Harris Countv 
Medical Society, Houston, Texas. It is signed “A. T. Tal¬ 
ley, Chairman, Board of Censors, and directed to Dr. West.” 

‘ ‘ Dear Doctor : 

“One of our members has accepted a position on the 
surgical staff of the so-called Group Health Association, 
made up of the federal employees of the HOLC, located 
in Washington, D. C. 

“Through correspondence with the District of Columbia 
Medical Society and the unanimous opinion of our local 
Society, this type of practice is considered unethical and 
we would appreciate a letter from you stating the view held 
by the national Association with reference to practice of 
this type. 

“Appreciating an early reply, I am 

“Yours very sincerely, A. T. Talley, Chairman, 
Board of Censors, Harris Countv Medical Society.” 

Gov. Ex. 123 is my reply to Gov. Ex. 124. 

Defense counsel read Gov. Ex. 123 to the jury as follows: 

This Gov. Ex. 123 is dated February 24, 1938. It is di¬ 
rected to Dr. A. T. Talley, Chairman, Board of Censors, 
Harris County Medical Society, Houston, Texas. 

‘ * Dear Doctor Talley : 

“Your letter of February 16 was received while I was 
very busily engaged with a meeting of the Board of Trustees 
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of the American Medical Association, in. which fact is to be 

* i 

found the explanation for my delay in replying. 

“The Group Health Association, Inc., of Washington, 
D. C., is, as its title indicates, an incorporated body. The 
laws of a number of the states and, as I understand;it, the 
law of the District of Columbia specifically prohibits cor¬ 
porations from engaging in the practice of medicine. My 
information is to the effect that the United States District 
Attorney for the District of Columbia and the Corporation 
Counsel of the District government have both rendered 
opinions to the effect that Group Health Association, Inc., 
in conducting the practice of medicine, is operating in vio¬ 
lation of the law. 

“I am informed that the officers of Group Health As¬ 
sociation, Inc., maintain that the corporation is not itself 
engaged in the practice of medicine but that the physicians 
in its employ, licensed to practice in the District of Colum¬ 
bia, are practicing medicine in accordance wfith their rights 
under their licenses. In my opinion, this is, of course;, sim¬ 
ply an evasion since persons employed by a corporation are 
the servants of the corporation. I can hardly conceive that 
the physicians who have accepted employment with Group 
Health Association, Inc., are ignorant of the fact that they 
are employees of a corporation engaged in the practice of 
medicine and that in that capacity they are a party! to a 
violation of the law since, certainly, it is reasonable to 
suppose that they are informed of all the facts. Basbd on 
the information available to us here, it is my purely! per¬ 
sonal opinion that a physician who becomes an agent! of a 
corporation engaged in the practice of medicine violates 
the Principles of Medical Ethics. This, my personal bpin- 
ion, is offered, of course, for whatever you may consider it 
to be worth. 

“I understand that the officers of Group Health Asso¬ 
ciation, Inc., have stated that if the courts decide that the 
corporation is illegally engaged in the practice of medicine, 
the enterprise will be organized on a different basis 1 and 
will proceed with its operations. 

“With most cordial good wishes, I am 

“Verv trulv vours,” i 

I received Gov. Ex. 122. The original was forwarded by 
my office to Dr. Follansbee as chairman of the Judicial 
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Council. Defense counsel read Gov. Ex. 122 to the jury as 
follows: 

“April 21, 1933. 

“Dr. West: 

“Dear Doctor: Raymond E. Solders member of the Harris 
County Medical Society has been indicted by the Society 
of unethical practice for accepting a position on the sur¬ 
gical staff of the Group Health Association made up of 
federal employees of the HOLC located in Washington, 
D. C., due to the fact that Dr. Selders is doing this prac¬ 
tice outside Harris County Texas we want an official opin¬ 
ion from the Judicial Council of the American Medical As¬ 
sociation that is unethical for him to do this practice with¬ 
out which the Board of Censors will recommend to their 
Society that the matter be referred to the Judicial Council 
of the Medical Association direct for adjudication. An 
immediate answer by wire appreciated as trial comes up 
the 27th of this month. 

“A. T. Talley.” 

Q. Why was it that this telegram which was directed to 
you at Chicago, was sent on to Dr. Follansbee? 

A. Because it was a matter for decision by the Judicial 
Council and Dr. Follansbec is the chairman of that Coun¬ 
cil. Tt was not a matter I could decide. 

Q. What other connection had you with the matter than 
that when you received the telegram you sent it to Dr. 
Follansbee? 

A. I can’t recall whether we had other communications 
relating to this particular matter or not, but in so far as T 
can now recall it was probably the first communication we 
received in connection with the matter pertaining to the 
membership of Dr. Selders in the Harris County Society 
and the situation which had developed in Washington. 

Q. What other official connection did you take with re¬ 
gard to this matter than to forward this telegram as you 
have testified? 

A. My recollection is that I notified Dr. Talley that the 
matter had been disposed of. 

Q. Do you recall now of having personally done anything 
further in connection with the matter than what you have 
told us? 

A. I have no recollection of anything other than to trans¬ 
mit any communications which the Judicial Council might 





have directed me to send to the Harris Countv Medical 

* 

Societv. | 

Gov. Ex. 125 is my reply to Gov. Ex. 122 and it is dated 
April 21, 1938. Gov. Ex. i47 is a letter which I sent to Dr. 
Follansbee on April 21,1938. 

Defense counsel read Gov. Ex. 147 to the jury as follows: 

i 

“I am enclosing a telegram received this morning|from 

Dr. A. T. Talley, Chairman of the Board of Censors, Harris 

County Medical Society, Houston, Texas. Doctor galley 

has been informed that this telegram has been referred to 

vou as Chairman of the Judicial Council. ! 

• 

“As I understand the matter, Dr. Raymond E. Solders, 
a member of the Harris County Medical Society, accepted 
a position with the Group Health Association, Inc. in Wash¬ 
ington, I). C., a corporation now engaged in the practice of 
medicine in the District of Columbia. You may recalls that 
this corporation was financed by the Home Loan Bank 
Board through the Home Owners Loan Corporation! and 
that this action was rather severelv criticized bv an! offi- 
cial committee of Congress. j 

“We were definitely informed that the United States (Dis¬ 
trict Attorney for the District of Columbia has ruled jtliat 
the Home Loan Bank Board had no legal authority for pro¬ 
viding funds for the support of the Group Healtli Associa¬ 
tion, Inc., that official rulings have been issued by duly 
constituted authorities in Washington to the effect thatjeor- 
porations can not legally engage in the practice of niedi- 
cine, and that the Group Health Association, Inc., is operat¬ 
ing in violation of the insurance laws of the District of 
Columbia. 

“The Medical Societv of the District of Columbia has, as 
I understand it, expelled one member who accepted em¬ 
ployment. with the Group Health Association, Inc., and jhis 
action has created a great storm in Washington, which jlias 
been widely and persistently heralded in the local press. 
As stated in Doctor Talley’s telegram, charges have b|een 
preferred against Doctor Solders, a member of the Haifris 
County Medical Society, and apparently the board of cen¬ 
sors of that society is undecided as to what should be done. 
It seems to me that the first thing the board of censors 
should do is to take the matter up with the council of the 
State Medical Association of Texas, but apparently the 
members of the board of censors feel that, as Doctor Seldi»rs 

i 


i 

i 
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is acting as an agent of the Group Health Association, Inc., 
outside of Texas, the matter is one for determination by 
the Judicial Council of the American Medical Association. 

“Very sincerely yours,” 

Gov. Ex. 148 was received bv me and is in replv to Gov. 
Ex. 147. 


Defense counsel read Gov. Ex. 148 to the jury as follows: 

“April 27, 1938. 


Dear Dr. West: 


Acknowledging receipt of yours of April 21st concerning 
the situation of Dr. Raymond E. Selders and the Harris 
County Medical Society of Texas. 

The telegram of A. T. Talley, Chairman of the Board 
of Censors, Harris County Medical Society, asking for an 
official opinion and ruling by the Council, is a rather mixed- 
up situation, on which I would not express an opinion with¬ 
out further information. Upon receipt of your letter of 
April 21st I immediately wired Dr. Talley as follows: 

‘Is Selders in good standing in County Society? Has 
by-law procedure been strictly followed? Send air mail con¬ 
stitution and by-laws county and state.’ 

Up to this afternoon I have received no reply whatsoever. 
There would be a question in my mind of the jurisdiction 
of the Harris County Society to the extent of expelling a 
man for actions occurring so far away from the County So¬ 
ciety as to be difficult of proof and also difficult to permit 
a defense by the accused. The statement in the telegram 
that the County Society would put this entire matter up to 
the Judicial Council of the American Medical Association 
as a primary organization for action, I believe is not pro¬ 
vided for in our constitution except on investigation of the 
circumstances by the Judicial Council and request by them 
for action by the president. The telegram also says that the 
trial comes up on the 27th of this month, which is today. It 
seems strange to me that they should go so far as to be up 
against the actual trial of the man before they come to the 
Judicial Council for advice. It looks to me like a very 
precipitated action, a situation in which I am not satisfied 
to place the Judicial Council in any position where just 
criticism can be brought before them. I have not replied 
to Dr. Tallev’s telegram and will not until I receive further 
word from him. 
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If you have any further information or any suggestions 
on this ease I shall be pleased to receive them. 

Sincerely yours, Geo. Edw. Follansbee, Chaitman.” 

i 

I received Gov. Ex. 127. It is addressed to the Judicial 
Council, attention of Dr. Olin West, secretary. I think I 
forwarded this to the Judicial Council. 

Defense counsel read Gov. Ex. 127 to the jury as follows: 

It is dated May 1, 1938. It is on the official letterhead of 
the Harris County Medical Society, of Houston, Texks. It 
is directed to the Judicial Council, and then underscored 
at the top “Attention of Dr. Olin West, Secretary.” 1 ; 

‘ ‘ Gentlemen : I 

“The Harris County Medical Society met in executive 
session, April 27th, and passed the following resolution 
concerning the case of Dr. Raymond E. Selders’ contract 
with the Group Health Association, Incorporated, 1328 Eye 
Street, N. W. Washington, D. C. 

‘Dr. Raymond E. Selders, a member of our Society, was 
indicted by the Board of Censors for unethical practice 
upon a complaint from the District of Columbia Society, 
through Dr. Holman Taylor, Secretary of the State Medical 
Association of Texas, that he had accepted a position on 
the surgical staff to do contract practice for a group health 
association, made up of federal employees of the H.O.L.C. 
in Washington, D. C. ! 

‘Since reading the indictment to the Society at the March 
Business Meeting, the Board of Censors had had anj op¬ 
portunity to study the By-Laws of the American Medical 
Association in reference to this matter and we find in 
Chapter IX, Section 1, pertaining to duties of standing 
committees and councils words which according to ouif in¬ 
terpretation, mean that in any controversy between the Dis¬ 
trict of Columbia and Dr. Selders, who is a member of the 
State Medical Association of Texas and constituent asso¬ 
ciations, should be referred bv this Societv direetlv to the 
Judicial Council of the American Medical Association for 
adjudication. 1 

‘This Board of Censors moves that this be done.’ 

In accordance with duly passed motion recited above, the 
Secretary herewith transfers this question of Dr. Selders’ 
contract to the Judicial Council of the American Medical 
Association for adjudication, and attach herewith a copy of 

67—6879 
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the By-Laws and Constitution of both the Harris County 
Medical Society and the Texas State Medical Association. 

The Secretary wishes to outline the history of this case 
and attach such copies of correspondence as will help the 
Council in this Adjudication: 

The first intimation we received concerning this contract 
was a copy of a letter from Dr. Holman Taylor, addressed 
to Dr. C. B. Conklin, Secretary of the District of Columbia 
Medical Society as follows: 

‘I thank you for your favor of October 30th, in reply to 
my letter of October 27th, and having to do with the health 
insurance situation in the District of Columbia, just re¬ 
ceived. 

‘I note with interest that a member of the Harris County 
(Texas) Medical Society is a member of the staff of the 
institution which is to be set up in Washington as a begin¬ 
ner in “State Medicine”; that, in fact, he will take charge 
of the surgery in the new set-up, Dr. Raymond Everett 
Solders. 

‘Please let me know just as soon as the situation has de¬ 
veloped in the District of Columbia to such an extent that 
charges of unethical conduct may be successfully lodged 
against Dr. Selders. I will see that the facts in the case 
are laid before his society. I don’t believe the members of 
that organization will stand for anything of this sort, but 
even so, they are very fair down there, and rather dis¬ 
criminating. Thev tend to their knitting like few other 
organizations of the sort with which I am acquainted. If 
we will give them the facts, they will act; without the facts, 
they will hardly do anything about it. 

(Signed) Dr. Holman Taylor.’ 

This letter was read bv me to our Societv and thev voted 
to refer it to our Board of Censors. Our Board of Censors 
wrote the following letter to Dr. Taylor: 

‘The Board of Censors of the Harris Countv Medical So- 
cietv in meeting this date have read vour letter re Dr. 
Selders and his alleged association with the “Beginning of 
State Medicine” in Washington, D. C. We are without any 
facts in the case and until we have same are powerless to 
act; Kindlv let us have such facts as vou mav have. Signed 
by Board of Censors.’ 

Inquiry was also sent on January 14, 193S, by Dr. A. T. 
Talley, recently elected Chairman of our Board of Censors, 
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to the Secretary of the Medical Association of Washington, 
D. C., and received prompt reply from Dr. C. B. Conklin as 
follows: 


‘In reply to your letter of January 14th, 1938, I would 
state that two members of this society accepted employ¬ 
ment ; one at $2,400.00 to take all calls, another at $4,800.00. 
The latter resigned from H.O.L.C. after his “trial” before 
an appropriate committee of the Society for violation of pro¬ 
visions of the Society’s Constitution lasted one nightj The 
other continued; his hearing is now completed. It jwould 
seem that he will lose his membership. It must be noted 
that much praise was given him by the full-time govern¬ 
mental attorneys who represented him. j 

(Signed) C. B. Conklin, Secretary.’ 

i 

Inquiry was sent Dr. Holman Taylor regarding the status 
of this contract and prompt answer was received on Feb¬ 
ruary 18th, as follows: j 


‘Replying at once to your letter of inquiry of February 
16, with reference to the policies of the State Medicajl As¬ 
sociation as relate to the employment of any of its members 
by such organizations as the Group Health Association of 
employees of the HOLC, at Washington, D. C., beg tq say 
that said policv is definitelv and directly against anything 
of the sort. I presume you do not care to have me goiinto 
detail and recite the basis of this conclusion. For my part 
I have personally studied the set-up in Washington referred 
to here, and it is my personal and official opinion that it 
is, or was a while back, in direct contravention of the policies 
of the American Medical Association, and of the State Medi¬ 
cal Association, from an ethical point of view. I reiterate 
in order to make sure that I meet your wishes in this respect. 

I am sure you will appreciate that your Councilor, and} the 

Board of Councilors constitute our final authoritv ini all 

* 

matters of medical ethics. My reply is based entirely ujmn 
my duties as Secretary of the State Medical Association, 
and not in any particular as an authority on the problems 
of medical ethics. 

(Signed) Holman Tavlqr.’ 

Inquiry was sent to Dr. Olin West and prompt reply yrns 
received on February 24th: 

‘The Group Health Association, Inc., of Washington, 
D. C., is, as its title indicates, an incorporated body. The 


i 

i 

I 
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laws of a number of the states and, as I understand it, the 
law of the District of Columbia specifically prohibits cor¬ 
porations from engaging in the practice of medicine. My 
information is to the effect that the United States District 
Attorney for the District of Columbia and the Corporation 
Counsel of the District government have both rendered opin¬ 
ions to the effect that Group Health Association, Inc., in con¬ 
ducting the practice of medicine, is operating in violation of 
the law. 

‘I am informed that the officers of Group Health Associa¬ 
tion, Inc., maintain that the corporation is not itself engaged 
in the practice of medicine but that the physicians in its 
employ, licensed to practice medicine in the District of 
Columbia, are practicing medicine in accordance with their 
rights under their licenses. In my opinion, this is, of course, 
simply an evasion since persons employed by a corporation 
are the servants of the corporation. I can hardly conceive 
that the physicians who have accepted employment with 
Group Health Association, Inc., are ignorant of the fact 
that they are employees of a corporation engaged in the 
practice of medicine and that in that capacity they are a 
party to a violation of the law since, certainly, it is reason¬ 
able to suppose that they are informed of all the facts. 
Based on the information available to us here, it is my 
purely personal opinion that a physician who becomes an 
agent of a corporation engaged in the practice of medicine 
violates the Principles of Medical Rules. This, my per¬ 
sonal opinion, is offered of course, for whatever you may 
consider it to be worth. 

‘I understand that the officers of Group Health Associa¬ 
tion, Inc., have stated that if the courts decide that the cor¬ 
poration is illegally engaged in the practice of medicine, 
the enterprise will be organized on a different basis and will 
proceed with its operation. 

(Signed) Olin West.’ 

Based upon the above opinions, on March 9th, 1938, the 
Board of Censors of the Harris County Medical Society 
presented the following resolution to the Society: 

‘The Board of Censors of your Society does hereby 
formally prefer charges of unethical practice against one 
of your members, Dr. Raymond E. Selders. 

‘This indictment charges him with accepting a position 
on the surgical staff of a group health association, made up 
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of Federal employees of the Home Owners Loan (Corpora¬ 
tion, located in Washington, D. C. This type of practice is 
unethical as judged by Article VII, Section 3 of the Ameri¬ 
can Medical Association’s Code of Ethics, in that: 

‘ (1) The compensation is inadequate to secure good med¬ 
ical service. 

i 

‘ (2) It interferes with reasonable competition among the 
doctors in the City of Washington, D. C. ! 

‘(3) It interferes with the free choice of a physipian by 
the patient. j 

j 

‘ (4) It is contrary to sound public policy. , 

i 

(Signed) Board of Censors’. 

In accordance with the By-Laws and Constitution; of our 
Society the Secretary notified Dr. Raymond E. Selders by 
registered mail and received his return receipt. He also 
received Dr. Selders’ reply to these charges, copy of which 
is attached herewith. 

On April 21st Dr. A. T. Talley, received the following 
wire in response to inquiry sent to Dr. Olin West: j 

‘Your telegram has been referred to the Chairman of the 
Judicial Council. i 

(Signed) Olin West.’ 

On April 23 the following telegram was received by Dr. 
Talley: 

‘Is Selders in good standing in County Society.; Has 
Bv-Law procedure been strictlv followed? Send Aif Mail 
constitution and By-Laws County and State. j 

(Signed) Geo. Edw. Follansbee, Cleveland, Ohio.’ 

Inasmuch as the trial was set for April there was in¬ 
adequate time for the Board of Censors to carry out the 
instructions of the Chairman of the Judicial Council, and 
inasmuch as the question of jurisdiction was an important 
one, there seemed to be no other proceeding other than to 
interrupt the trial with the resolution set forth in the tiegin- 
ning of this letter, and await the adjudication of the Judi¬ 
cial Council. | 

In reply to the above telegram, Dr. Raymond E. Selders 
was in good standing when the charges were read March 

i 

i 

i 

! 
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30th. On April 1st he became delinquent and is now on the 
rolls of the Harris County Medical Society and the Texas 
State Medical Society, and may upon, payment of his dues 
within a vear be reinstated. 

It is my opinion that By-Law procedure both County and 
State has been strictly followed. 

The Harris County Medical Society respectfully requests 
adjudication on this contract from the Judicial Council of 
the American Medical Society before proceeding with the 
trial of Dr. Selders on charges preferred by its Board of 
Censors. 

Sincerely yours, Walter A. Coole, Secretary.” 
And then this appears : 

“cc. Dr. Olin West, Dr. Holman Taylor, Dr. John T. 
Moore, Dr. A. T. Talley. Minutes Harris County Medical 
Society.” 

Mv recollection is that this matter received official con- 
sideration by the Judicial Council, and I think it is quite 
probable I communicated with the Harris County Medical 
Society to advise them of any conclusion that may have 
been reached by the Judicial Council. Gov. Ex. 126 is a 
letter which I sent to Dr. Walter A. Coole, Secretary, Har¬ 
ris County Medical Society, dated March 5, 1938. 

Defense counsel read Gov. Ex. 126 to the jury as follows: 

“I have before me a carbon copy of your communication 
addressed to the Judicial Council of the American Medical 
Association under date of May 1, which will be referred at 
once to the Chairman of the Judicial Council. 

I infer from a letter which I have received from Doctor 

Follansbee, Chairman of the Judicial Council, that he has 

communicated with Dr. A. T. Talley, Chairman of the 

Board of Censors of Harris Countv Medical Societv. Doc- 

» * 

tor Follansbee informs me that he asked Doctor Talley to 
send him a copy of the constitution and by-laws of the 
Harris County Medical Sociotv and a copy of the consti¬ 
tution and by-laws of the State Medical Association of 
Texas but that this material has not been received by him. 
I shall appreciate it very much if you will be good enough 
to send the copies of the constitutions and by-laws of the 
Harris Countv Medical Societv and the State Medical Asso- 

V * 

ciation of Texas to Doctor Follansbee, whose address is 
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Dr. George Edward Follansbee, 629 Euclid Avenuej, Cleve¬ 
land, Ohio. I shall appreciate it also, if it is not too much 
trouble, if you will send copies of such constitutions and 
by-laws to me so that I may have them available for the 
next meeting of the Judicial Council to be held about 
June 12. | 

Very sincerely yours,” j 

Gov. Ex. 128 is a letter which I wrote oil May $, 1938. 

i 

Defense counsel read Gov. Ex. 128 to the jury as follows: 

The letter which has just been identified is upon the offi¬ 
cial letterhead of the American Medical Association, dated 
as stated, directed over the signature of Dr. West | to Dr. 
George Follansbee, at Cleveland, Ohio. j 

i 

“Dear Doctor Follansbee: 

”1 have been away for a few days and on returning this 
morning find on my desk your two letters of April 27 to 
one of which Miss Niehoff has already replied. i 

“I am enclosing a communication addressed to th<i Judi¬ 
cial Council which is signed by the secretary of the Harris 
Countv Medical Societv.” i 

» i i 

Q. I ask you if the communication addressed to thq Judi¬ 
cial Council and signed by the secretary of the Harris 
County Society is the communication, which I just r^ad to 
the jury, dated May 1,1938. j 

A. I presume that it is. j 

Mr. Leahy: I 

“It appears that the Harris County Medical Society de¬ 
sires to make the Judicial Council responsible for ally ac¬ 
tion that may be taken with respect to the membership 
status of Dr. R. E. Selders who, as I am informed, is now' 
a member of the surgical staff of Group Health Associa¬ 
tion, Inc., of Washington. In so far as I am informed, the 
Medical Society of the District of Columbia has not taken 
any definite action w r ith rpspect to Doctor Selders’ member¬ 
ship in the Harris County Medical Society.” j 

Then follow's an asterisk, wdth a note in ink: In whose band- 
writing is that ? ! 

A. Mine. 

Mr. Leahy: i 

“Except as the matter is referred to in the enclosed com¬ 
munication. 


i 

l 
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“There is, therefore, in so far as I can see, no question 
to be considered by the Judicial Council unless the Medical 
Society of the District of Columbia has registered com¬ 
plaint with the State Medical Association of Texas or with 
the Harris County Medical Society. If that has been done, 
I have not been informed of it. 

“I have written Doctor Coole acknowledging receipt of 
the communication addressed to the Council and have 
asked him to send to you a copy of the constitution and 
by-laws of the Harris County Medical Society and a copy 
of the constitution and by-laws of the State Medical Asso¬ 
ciation of Texas. I have also asked him to send copies 
to me so that they will be available at the meeting of the 
Judicial Council. ” 

I don’t think the Judicial Council ever took any action 
with respect to Dr. Selders’ membership. It is my recol¬ 
lection that it was finally decided that it had no jurisdic¬ 
tion of the matter as it then stood. Nothing further was 
done except to notify the Harris County Medical Society 
that the Judicial Council had no jurisdiction in the matter 
as it then stood. 

I wrote Gov. Ex. 165 in response to a letter from Dr. 
Erskine dated September 9, addressed to Dr. Fishbein. 

Defense counsel read Gov. Ex. 165 to the jury as follow’s: 

“September 12, 1938. 

Dear Dr. Erskine : 

I have before me a copy of your letter of September 9 
addressed to Dr. Fishbein. 

I gather from your letter that you do not understand 
that the Group Health Association in Washington is a cor¬ 
poration engaging in the practice of medicine. Inasmuch 
as our information has been to the effect that the practice 
of medicine by a corporation is illegal under the laws of 
many states and that many court decisions have been 
handed dowm declaring the practlbe of medicine by corpo¬ 
rations to be illegal, and because the American Medical 
Association has opposed illegal practice as w’cll as for other 
reasons perfectly obvious to those who are familiar with 
the facts, the American Medical Association has opposed 
the Group Health Association, Inc. The opposition of the 
American Medical Association has been based on the poli¬ 
cies established bv its House of Delegates in v’hich all con- 
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stituent state medical associations are represented by their 
own duly elected delegates. Incidentally, there hasi been a 
very persistent effort on the part of certain agencies and 
groups to make it appear that members of the administra¬ 
tive personnel of the American Medical Associatibn bas- 
presumed to attempt to define the policies of the Associa¬ 
tion which, of course, is quite untrue. The officers and 
members of the official bodies and members of the adminis¬ 
trative personnel of the Association have done pothing 
more nor less than try to comply with official instructions 
received from the House of Delegates and to maintain and 
carry out the policies established by that body. j 

With most cordial good wishes, I am 

Verv truly yours,” ! 

I 

I 

Q. Is it or is it not a fact that the administrative! heads 
of the American Medical Association have no control over 
establishing policies of the American Medical Association ? 

A. It is a fact that they have nothing to do wiith the 
establishment of the policies of the American Medical 
Association. Those policies are established by the iHouse 
of Delegates. j 

Q. What jurisdiction have the administrative personnel 
of the American Medical Association with respect to the 
policies other than to carry out the directions given by the 
House of Delegates? i 

A. Well, it is their simple duty to do what they ban to 
maintain and carry out the policies established by the House 
of Delegates. It is a fact, of course, that under the constitu¬ 
tion and by-laws the board of trustees is empowered to act 
for the House of Delegates in the interim between meetings 
of the House, and in certain instances matters have arisen 
in which action was essential and the board of trustees has 
been given instructions to the administrative personnel as 
to what should be done. j 

I 

I wrote Gov. Ex. 129, dated September 21, 1938, t<i) Dr. 
Erskine merely in response to his letter of September 9, 
1938, to Dr. Fishbein. 

! 

Defense counsel read Gov. Ex. 129 to the jury, as follows: 

“I have before me your letter of September 9 addressed 
to Dr. Fishbein to which is attached a copy of a letter ad¬ 
dressed to vou bv Dr. A. H. Woods. i 


j 

i 
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“It seems evident to me that neither you nor Dr. Woods 
understand the situation that has developed in Washington. 
In the first place, Group Health Association, Inc., is a cor¬ 
poration engaged in the practice of medicine. The laws of 

rnanv of the states and of the District of Columbia itself 
•> 

contain provisions declaring practice by corporations to be 
illegal. While it is true that one of the Judges of the United 
States District Court for the District of Columbia a trial 
court, not an appellate court, has handed down a decision 
declaring Group Health Association, Inc., to be legal, the 
fact remains that the United States District Attorney for 
the District of Columbia specifically ruled that Group Health 
Association, Inc., was a corporation illegally engaged in 
the practice of medicine, and the Corporation Counsel of 
the District of Columbia expressed his opinion to the effect 
that Group Health Association, Inc., was unlawfully en¬ 
gaged in the insurance business. Since the decision of the 
United States District Court for the District of Columbia 
a suit has been instigated by individual physicians in Wash¬ 
ington seeking a decision from a higher court as to the 
legality of the activities of the Group Health Association, 
Inc. 

“With respect to the activities of the Department of Jus¬ 
tice pertaining to the American Medical Association, I am 

sure that vou will be interested to know that we have never 
% 

had any communication whatever from the Department of 
Justice with respect to this matter, although various news¬ 
paper statements have been released by an official of the 
Department of Justice which, designedly or not, have un¬ 
doubtedly poisoned the public mind against the organized 
profesion in the United States. The timing of these news¬ 
paper releases has been a most interesting factor in the 
situation. The facts about these matters were submitted to 
the House of Delegates at San Francisco as well as to the 
House of Delegates at the special session held in Chicago 
last week, and the officers and members of the administra¬ 
tive personnel of the Association have been given definite 
instructions by the House of Delegates, which is the policy¬ 
making body of the Association 

“The American Medical Association has announced that 
it has no objection whatever to any fair and reasonably con¬ 
ducted investigation of its affairs by any official agency. As 
a matter of fact, an agent of the Federal Bureau of Investi¬ 
gation has recently visited the offices of the Association and 
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has been shown everything that he asked to see., In my 
opinion it is highly important to remember that the De¬ 
partment of Justice has sent no communication about the 
matter to the officers of the American Medical Association, 
nor did it make any effort whatever to ascertain from the 
Association itself any facts pertaining to the matjters re¬ 
ferred to in these newspaper releases.” 

At or about this same time agents of the Federal Bureau 
of Investigation were in the offices of the AMA and they 
were at liberty to see anything that was in the files, j 

I wrote Gov. Ex. 132 to Dr. Erskine, president; of the 
Iowa State Medical Society, on October 8, 1938. jit was 
written merely in response to Dr. Erskine’s letter of Sep¬ 
tember 30. j 

Defense counsel read Gov. Ex. 132 to the jury as follows: 

“Your letter of September 30 was received in due time. 

I do not know how I can convince you that the statements 

made in my letter are not mistakes, other than to assqre you 

that I know exactlv what I said and I know that the; situa- 

* 

tion is as stated. 

“The American Medical Association has nothing, what¬ 
ever to do with the expulsion of any member of the Medical 
Society of the District of Columbia. One member who was 
expelled has appealed to the Judicial Council of the Ameri¬ 
can Medical Association and his appeal will be he^rd in 
due time. 

“With reference to the statement at the end of the second 
paragraph of your letter urging me to make a complete and 
thorough investigation of the facts with respect to the situa¬ 
tion that has developed in Washington, I wonder what you 
think we have been doing all this time. It is possibly that 
you may be convinced that there was grave question as to 
the legality of the activities of Group Health Association, 
Inc., when I tell you that the United States District At¬ 
torney for the District of Columbia held that that organi¬ 
zation was engaged unlawfully in the practice of medicine, 
and the Corporation Counsel for the District of Columbia 
held that it was engaged unlawfully in the business of in¬ 
surance. The matter came up before the District Court of 
the United States for the District of Columbia, a trial cburt, 
not an appellate court, and Judge Jennings Bailey, ope of 
the judges of the District Court, handed down an opinion 
to the effect that Group Health Association, Inc., wad not 
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violating either of the laws named, but cited no authority 
for his decision with respect to the law relating to the prac¬ 
tice of medicine. Whereupon three physicians in the Dis¬ 
trict of Columbia, in their individual capacity, have insti¬ 
tuted proceedings looking toward a determination as to 
whether Group Health Association, Inc., is practicing medi¬ 
cine in violation of law, and asking an order to restrain the 
Association if the court finds that it is. 

“I believe that I have already stated to you in previous 
correspondence that the practice of medicine by corpora¬ 
tions is forbidden under the laws of a number of the states 
and that a very considerable number of decisions, including 
decisions of Supreme Courts of several states, have de¬ 
clared the practice of medicine by corporations to be illegal. 

“We have in our files a copy of the by-laws of Group 
Health Association, Inc., and have had it for some months. 
The staff of physicians of that corporation are employees 
of the corporation and are not employees of individual 
patients who have paid membership dues in the corporation 
in the sense that a person is a patient of a private physician. 
As I understand the matter, physicians in the employ of 
Group Health Association, Inc., are responsible to the board 
of directors of the organization and can be hired or dis¬ 
charged at the will of that board. However all this may be, 
please be assured that I appreciate your interest in writing 
and I shall be glad to hear from vou at anv time and to 
give you such information as I can offer that is available 
to me. 

“With most cordial good wishes, I am 

“Very truly vours,” 

I wrote Gov. Ex. 133 to Dr. Fred Hammerly on October 
12,1938. The only occasion for writing this was in response 
to his letter of September 24 addressed to Dr. Fishbcin. 

Defense counsel read Gov. Ex. 133 to the jury as follows: 

“I have before me your letter of September 24 addressed 
to Dr. Morris Fishbein and referred to me for reply. 

“My information is to the effect that Group Health Asso¬ 
ciation, Inc., in Washington, D. C., is a corporation estab¬ 
lished for the purpose of providing medical service to its 
members through the instrumentality of an employed group 
of physicians. I am informed that the Medical Society of 
the District of Columbia has not approved the plans of that 
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Association. I am further informed that the United iStates 
District Attorney for the District of Columbia held that 

* i 

Group Health Association, Inc., was engaged unlawfully 
in the practice of medicine, and that the Corporation I Coun¬ 
sel for the District of Columbia held that it was engaged 
unlawfully in the business of insurance. i 

“It is my understanding that the rulings of the United 
States District Attorney and of the Corporation Cbunsel 
were made the subject of an application to the District 
Court of the United States for the District of Columbia, a 
trial court, not an appellate court, for a declaratory judg¬ 
ment and that one of the judges of the District Court held 
that Group Health Association, Inc., w T as not violating 
either of the laws named. j 

“It is also niv understanding that an appeal liasj been 
taken from the decision of the judge in the trial coui’t, al¬ 
though I have no authentic information concerning this. 

“Very truly yours,” j 

Bv Mr. Lealiv: I 

Q. Doctor, in writing this letter to Dr. Hammerlv, which 
I have just read, did you or did you not state truthfully and 
accurately what information you had with reference tb the 
matters and things about which you wrote ? 

A. Surely I did. 

Q. Have you any independent recollection now of the 
occasion for writing those facts? 

A. Mv recollection is that in this letter of Dr. Hammerlv 

* V 

he asked for information about Group Health Association, 
and I have a more or less distinct recollection to the effect 
that he was contemplating possible connection with that or¬ 
ganization, and I simply stated to him the facts as I knew 
them, as I believed I knew them, and I offered him no jsug- 
gestion whatever, other than to state the facts as I believed 
I had them. 

i 

I wrote Gov. Ex. 149 to Dr. Holman Tavlor on November 
9, 1938. ‘ i 

Defense counsel read Gov. Ex. 149 to the jurv as follows: 

l 

“I am very greatly obliged to you for your kindness in 
sending me a copy of your letter addressed to Dr. Walter 
A. Code, Secretary of the Harris Countv Medical Society, 
and a copy of the letter addressed to you by Mr. CJ T. 
Freeman. I do not have available a copy of the constitu- 
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tion and by-laws of the Harris County Medical Society, but, 
generally speaking, there is a provision in the constitution 
and by-laws of many component county medical societies 
that membership in these societies shall be limited to local 
registered reputable physicians who reside and practice 
within the counties immediately concerned. 

‘‘It is my understanding that the gentleman referred to 
in the correspondence which you sent me is not engaged in 
])ractice in Harris County, but that he is actually engaged 
in the service of a corporation in a jurisdiction entirely out¬ 
side of the State of Texas. 

“The by-laws of the American Medical Association spe¬ 
cifically provide that— 

“ ‘A member of a constituent association who removes 
to and engages in the practice of medicine at a location in 
another state in which there is a constituent association 
shall forfeit his membership in this Association and the 
secretary shall remove his name from the roster of the 
members of the American Medical Association unless within 
one year after such change of residence he becomes a mem¬ 
ber of the constituent association in the state to which he 
has moved.’ 

“With most cordial good wishes, I am”- 

By Mr. Leahy: 

Q. Doctor, have you any independent recollection of the 
occasion for writing the letter which I have just read? 

A. Well, apparently I had received from Dr. Holman 
Taylor a copy of a letter which he had addressed to Dr. 
Ooole, Secretary of the Harris County Medical Society, and 
a copy of a letter addressed to Dr. Taylor by Mr. C. T. 
Freeman, and this letter was written in reply to those com¬ 
munications, in so far as it applies; and it does apply. 

Q. Do you recall now whether or not the letters to which 
this was a reply called for information or something of 
that character? 

A. I think they must have done so, since I quote the by¬ 
laws of the Association with respect to membership in a 
constituent association after a certain period of time, as it 
relates to membership in the American Medical Association. 

Q. Doctor, can you tell us now whether or not your con¬ 
nection with or relation to Group Health Association is 
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pretty well indicated by these letters which we have just 

asked vou about? I 

* ! 

A. I am not sure that I understand your question, j 

Q. Can you recall now whether or not you performed any 
other acts or did anything else concerning Group jlealth 
Association other than what has already been brought to 
your attention? 

A. No; I cannot, other than as I have testified oh this 
stand. 

Q. I mean, in general, from reading all of these letters. 
If you can, would you kindly indicate anything which may 
have escaped my attention in trying to refresh your recol¬ 
lection? If there was any act done or statement mqde to 
anvone on anv occasion with reference to G. H. A., if vou 
can recall it, will you kindly state it? 1 

A. All I can say in reply to that question, Mr. Leahy, as 
I have already stated, is that what I did was concerned with 
the collection of facts for the purpose of publishing the 
facts, and of course these letters speak for themselves. 

I never combined or conspired with anyone for the! pur¬ 
pose of restraining trade in the District of Columbia. I 
never conspired for the purpose of restraining G|roup 
Health in its business of arranging for the provision of 
medical care and hospitalization to its members and their 
dependents on a risk-sharing prepayment basis. I ijever 
conspired for the purpose of restraining the members of 
Group Health in obtaining, by cooperative efforts, adequate 
medical care for themselves and their dependents from doc¬ 
tors engaged in group medical practice on a prepayment 
basis. I never conspired for the purpose of restraining 
the doctors serving on the medical staff of Group Health 
in the pursuit of their callings. I never conspired foil the 
purpose of restraining doctors (not on the medical staff of 
Group Health) practicing in the District of Columbia;, in¬ 
cluding the doctors so practicing who are made defendants 
herein, in the pursuit of their calling. I never conspired for 
the purpose of restraining the Washington hospitals in; the 
business of operating such hospitals. I had no information 
as to what was being done with regard to the Washington 
hospitals during the period from January 1, 1937, to De¬ 
cember 20, 1938. j 

Q. You will recall that on yesterday afternoon, in looking 
at the abstract of the minutes of the meeting of Novemjber 


i 
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6 in Chicago (Gov. Ex. 117), you stated that the abstract 
did not correctly quote you as to what in accordance with 
your best recollection you stated with regard to a question 
put to you therein by Dr. Hooe to the effect- 

“Do you not think it is reasonable for the Washington 
hospitals to agree with the opinion which Dr. Hooe then 
expressed”- 

• •••••• 

Q. Do you recall to what I refer, Doctor? 

A. Yes, sir. 

Q. Did you or did you not, when that statement was made, 
have any reference to agreeing with Dr. Hooe or Dr. Mc¬ 
Govern or anybody else in that conference to restrain Wash¬ 
ington hospitals? 

A. Never in the world. I think even that statement that 
is attributed to me indicates that I clearly felt that the hos¬ 
pitals had the right and the duty to choose their own staffs. 

Q. I want to ask you, Doctor, 'whether under these rules— 
and these rules refer to the principles of medical ethics of 
the American Medical Association—so interpreted, that is, 
as interpreted and applied by the American Medical Asso¬ 
ciation and its affiliated and constituent and component so¬ 
cieties, that the defendant American Medical Association 
and its affiliated constituent and component societies can 
and frequently do condemn as unethical group medical prac¬ 
tice on a risk-sharing prepayment basis principally be¬ 
cause such practice is in business competition with and 
threatens the income of doctors engaged in practice on a 
fee-for-service basis, and particularly doctors so practicing 
who are members of the defendant American Medical Asso¬ 
ciation and its affiliated constituent and component socie¬ 
ties. 

A. I deny that statement absolutely. There is no such 
purpose in the mind of the American Medical Association. 

Q. Doctor, in the declaration or interpretation of Princi¬ 
ples of Medical Ethics by the American Medical Association 
and its affiliated constituent and component societies does 
it, in that interpretation, take into consideration that risk¬ 
sharing prepayment group medical practice threatens the 
income of doctors engaged in practice on a fee-for-service 
basis? 

A. Well, I think it is true that in some instances they 
have threatened the income, but that is not the purpose of 


I 

i 

I 

! 

| 1073 

the American Medical Association in opposing such plans 
as it has opposed. 

Q. Is the opposition of the American Medical Association 
to schemes of group practice, prepayment or otherwise, 
based upon any competition in dollars and cents between 
the members of the American Medical Association an^ those 
groups ? 

A. If it is, I have never heard of it, sir. 

Q. What is the basis of the opposition of the American 
Medical Association to those group plans? 

A. The basis of the opposition of the American Medical 
Association to such schemes as it has opposed has been due 
in practically all instances to the unsoundness of the 
plan- j 

i 

The Court said that had been gone into yesterday and 
counsel said he did not want to repeat. 

; 

Q. Could you tell us, please, to clear up a point that $eems 
to be a bit obscure in our minds just how are the principles 
of ethics of the American Medical Association controlling, 
if they are, on constituent or component societies? i 

A. I think it is true, Mr. Leahy, that every constituent 
state and territorial association, with one exception 1 * has 
fully adopted the principles of medical ethics of the Ameri¬ 
can Medical Association as the principles of medical ethics 
of its own, and I think it is true that in practically every 
instance component county societies of the constituent asso¬ 
ciations have likewise adopted the principles of medical 
ethics of the American Medical Association. 

Q. Will you tell us whether such adoption is voluntary or 
obligatory? j 

A. So far as I know, sir, it is voluntary. There is one 
state association that has its own code of ethics. However, 
it is quite similar to the principles of medical ethics of the 
American Medical Association. I have recently been in¬ 
formed by one of its most active members who has occupied 
an official position, that it also observes the principle^ of 
medical ethics of the American Medical Association. That 
is the Medical Society of the State of New York, so thatlyou 
may know definitely what it is. | 

Q. Doctor, do you consider that the principles of medical 
ethics are reasonable regulations of professional conduct 
in the practice of medicine? 

A. I consider them to be so, ves.” 

68—6879 I 
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Cross-examination. 

By Mr. Kelleher: 

Gov. Ex. 658 is a copy of a section of the minutes of the 
Board of Trustees meeting for September 15-17, 1938. 

Gov. Ex. 65S was offered in evidence. Defendants ob¬ 
jected on the ground that these minutes were incompetent, 
immaterial and irrelevant, and were not admissible as no 
conspiracy involving the AM A has been proven. Objection 
overruled and exception noted. Gov. Ex. 658 was received 
in evidence and read to the jury as follows: 

“Representatives of the Medical Society of the District 
of Columbia. The representatives of the Medical Society 
of the District of Columbia came before the Board and pre¬ 
sented information relative to the situation in Washington. 
No action was taken.” 

I presume that the reference to “the situation in Wash¬ 
ington, D. C.” w r as to Group Health. I presented the facts 
concerning Group Health to the Secretaries and Editors 
Conference in a very general way. Dr. Fishbein attends if 
he is in Chicago. 

Q. Do you recall that a stenographic report of the meet¬ 
ing of the Secretaries’ Conference in 1937 was kept? 

A. I think there was a stenographic statement of the Con¬ 
ference. 

Q. Now, Dr. West, as I understand your testimony, it 
is that the principles of medical ethics, a copy of which I 
have in my hand, have been adopted by every state society 
in the country except one, is binding upon the society and 
its members? 

A. I think I said that is true. 

Q. And I believe you also testified that every constituent 
society or component society rather, has done likewise? 

A. I think that is true; practically all of them. 

Q. And isn’t it true also that every member of the Ameri¬ 
can Medical Association is bound by these principles of 
ethics? 

A. Yes, supposed to be. 

Q. And isn’t it also true that any member and every 
member of the American Medical Association, and the 
American Medical Association expects that the component 
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or constituent societies will discipline members of the Amer¬ 
ican Medical Association who violate these principles of 
ethics? S 

A. It is expected that they do so if they think it is justi¬ 
fied. 

Q. But if there is a violation of the principles of ethics, 
medical ethics, the American Medical Association expects 
its constituent or component societies to institute discipli¬ 
nary proceedings for such violation, does it not? j 
A. It expects the component state and county societies to 
do what ought to be done. 

Q. But isn’t it true that the American Medical Asso¬ 
ciation expects the local societies to enforce these principles 
of medical ethics ? 

A. It is so provided in the constitution and by-laws of 
the societies themselves, to a certain degree at least. 

Q. And doesn’t the American Medical Association expect 
the societies to do that? 

A. The American Medical Association brings no cotnpul- 

sion- ! 

Q. I am not asking you that: I am asking you whether 
the American Medical Association doesn’t expect its socie¬ 
ties, component and constituents, to enforce the principles 
of medical ethics. j 

A. In so far as they should be enforced I should say so, 
ves, in a wav. 

Q. I think it is true, is it not, that whenever you offered 
anv advice in these letters which vou wrote, and which Mr. 
Leahy went over with you this morning and yesterday,; you 
wrote consistently with the policy of the American Medical 
Association. 

A. I wrote consistently with what I understood td be 
the policy of the American Medical Association, yes.! 

Q. And the same thing is true as to what you did in Rela¬ 
tion to Group Health Association? 

A. Yes. # | 

Q. Now vou testified vesterdav that the Judicial Council 
of the American Medical Association had jurisdiction cjnly 
to pass upon matters of law and procedure, is that true^ 

A. In appeals. j 

Q. In appeals, yes. j 

A. Yes. 

Q. Isn’t it true also that the Judicial Council also has 
jurisdiction over all matters of ethics? 


i 
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A. The by-laws, if you will get me a copy—I have a copy 
if you will permit me to read it. Here it is in the by-laws. 
Can I read from this copy f 

Q. What page are you on? Page 22, I believe, is the 
section that is relevant. 

A. Tliis is Chapter IX of the by-laws, Section 1. 

“Duties of Standing Committee or Councils. 

“Section 1. The Judicial Council. The judicial power of 
the Association shall be vested in the Judicial Council, whose 
decision shall be final. This power shall extend to and in¬ 
clude : 

“(1) All questions involving fellowship in scientific as¬ 
sembly or the obligations, rights and privileges of fellow T - 
ship. 

“(2) All controversies arising under this constitution 
and by-laws, and under the principles of medical ethics, 
to which the American Medical Association is a party; and 

“(3) (a) Between two or more recognized constituent 
associations, (b) between a constituent association and a 
component society or societies of another constituent as¬ 
sociation or associations or a member or members of an¬ 
other constituent association or other constituent associa¬ 
tions and-” 

The Court: Doctor, the question is merely as to the juris¬ 
diction of the Council as to medical ethics. I think he has 
read that. 

Mr. Kelleher: Which is in the second complete paragraph 
on page 22. 

The Witness: There is another section, I presume, that 
is admissible under your question which says: 

“The Judicial Council shall have jurisdiction on all 
questions of ethics, and in the interpretation of the laws 
of the organization.” 

By Mr. Kelleher: 

Q. Yes, so that it is true, is it not, that the question of 
whether any particular act as found to have been done by 
a local society violates the principles of medical ethics ulti- 
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matelv depends upon the Judicial Council of the American 
Medical Association? | 

A. I presume that is true, but I have never knowh in all 
my experience any times when any questions havle been 
brought before the Judicial Council—probably one or two 
exceptions—of the nature or kind implied in your question. 

Q. It is true, however, when you say that the Judicial 
* Council passes on legal questions only, that it does pass- 

A. On appeals. j 

Q. Yes, on appeals, that part of the legal question! is the 
question of whether a given state of facts violates thq prin¬ 
ciples of medical ethics of the American Medical Associa¬ 
tion ? 

A. Well, I offer it as my opinion that the Judicial Coun¬ 
cil may find it necessary to hear statements concerning 
what is involved in an appeal in order that it may determine 
whether or not the procedure was properly taken, j 

Q. I want to leave the question of procedure out of it. 
Suppose, taking the Ross-Loos case, suppose the American 
Medical Association had found that Doctors Ross and! Loos 
had received a fair hearing bv the Countv Societv in| Cali- 
fornia, and the State Society, wouldn’t it have thenl been 
necessary for the Judicial Council to determine whether the 
conduct of those doctors, Ross and Loos, violated the jprin- 
ciples of medical ethics of the American Medical Associa¬ 
tion? 

i 

A. I think that would depend altogether on the natujre of 
the appeal, the question involved. 

Q. I understand. Suppose the appeal was such that it 
would be possible for the Judicial Council to pass on the 
question as to whether or not these principles of medical 
ethics had been violated; wouldn’t it do so? 

A. If it was required in passing on the appeal to do so, 
I assume the Council would. 

Q. And as a matter of fact in the Baird case, known as 
the Texas Street Railway case, the Judicial Council thought 
the conduct of these Texas doctors violated the principle 
of medical ethics of the American Medical Association 
and- 

i 

Mr. Leahy: I object; the opinion speaks for itself. 

The Court: If the opinion is here, let’s have it. 

Mr. Kellcher: I am not going to read the opinion; I 
just want to point something out to the witness. 
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The Court: Is there anything, any evidence in the rec¬ 
ord concerning that case ? 

Mr. Kelleher: The opinion is in. 

Mr. Leahy: No evidence. 

Mr. Kelleher: The opinion, it is in evidence. 

The Court: That is what I refer to. You might call his 
attention to some particular paragraph if you desire. 

Bv Mr. Kelleher: 

Q. Isn’t it true that the Judicial Council in the decision 
contained in Exhibit 144, held that the plan of the Texas 
doctors was contrary to sound public policy and therefore 
violated the principles of ethics of the American Medical 
Association? 

A. I haven’t seen this that I can recall in a long, long 
time. 

Q. Mr. Leahy showed it to you yesterday. 

Mr. Leahy: Is that away back in 1932? 

The Witness: 1932, yes. 

Q. Will you answer my question now, didn’t the Judicial 
Council conclude that the conduct of the Texas doctors in¬ 
volved in this case, the opinion of which is contained in 
Exhibit 144: Didn’t the Judicial Council conclude that the 
conduct was unethical, because contrary to sound public 
policy ? 

Mr. Leahy: I submit it speaks for itself. 

Mr. Kelleher: I am cross-examining him on his state¬ 
ment yesterday that the Judicial Council passed only on 
questions of law and procedure. 

Mr. Leahy: It still speaks for itself. 

The Court: Yes, it does, but I don’t intend to have it all 
read. 

Mr. Leahy: He is asking for an opinion as to what the 
document holds. 

The Court: The question was whether the Council in 
that case put their decision upon the construction of medical 
ethics. He can answer that; he has the decision before him. 

The Witness: That decision, as I read it, contains a 
statement to the effect that “the Judicial Council is of the 
unanimous opinion that this type of contract is unethical 
on the basis of being contrary to sound public policy”. 
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By Mr. Kelleher: I 

Q. So in that case, the Judicial Council did pass upon 
the ethics of these particular doctors. j 

I 

The Court: That is argumentative. 

i 

By Mr. Kelleher: j 

Q. All right, your Honor. Isn’t it true that the Judicial 
Council is the final authority on the interpretation of the 
principles of legal medical ethics as pronounced by the 
House of Delegates? If there has been an appeal from 
findings and decision of a local society, that is true, isn’t it? 

A. It is so stated in the by-laws which are read tb you. 

Q. That is correct. j 

A. That is what the bv-laws sav. 

* * 

Q. So that if, as a matter of fact, the principles of! med¬ 
ical ethics, as interpreted by the Judicial Council prohibited, 
as unethical conduct, group practice on a prepayment basis, 
isn’t it true that the Judicial Council would finally pass 
upon such matters? | 

Mr. Leahy: Objected to as argumentative. 

The Court: It is quite argumentative. 

I 

Bv Mr. Kelleher: j 

Q. All right, your Honor, I will come to something fiiore 
concrete. Yesterday, I believe you testified that there, was 
no general policy of opposition to group practice on the 
part of A. M. A., is that true? 

A. I did. I 

Q. And group practice doesn’t necessarily involve >pre- 

pavment, does it? i 

A. No. j 

Q. There may be a group of doctors associating them¬ 
selves together to supply medical care on a fee-for-ser^ice 
basis ? 

A. That is correct, and I understand that there are pjans 
for providing medical service that are not even prepayment 
plans. 

Q. I am now addressing your mind to group practice 
on a fee-for-service basis. ; 

A. There are a number of such plans. 

Q. And so long as the doctors in those plans conform to 
the principles of medical ethics, of course, the A. M. A. 
has no policy of opposition toward such plans? 
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A. The A. M. A.—as I testified yesterday—adopted at 
Cleveland- 

Q. I don’t mean to interrupt you, Doctor: I now would 
like to find out, break down this group practice. 

A. I think the matter of professional ethics would be 
involved, yes. 

Q. But so long as the doctors were engaged in group 
practice on a fee-for-service basis, and so long as those 
doctors are otherwise ethical, the A. M. A. doesn’t oppose 
such plans? 

A. It doesn’t oppose them unless they should be con¬ 
vinced by an investigation of the facts that the quality of 
services rendered is of an unworthy or unsatisfactory na¬ 
ture. That is covered by the rules and principles of 
ethics. 

Q. But so long as the quality of care is adequate, and 
the doctors are ethical, there is no opposition to group 
practice on a fee-for-service basis? 

A. No. 

Q. Isn’t it also true that within the last two years med¬ 
ical societies have sponsored prepayment plans which are 
approved by the American Medical Association? 

A. Absolutely, and that is why those principles were 
adopted at the Cleveland session. 

Q. And so long as those plans, those prepayment plans, 
are sponsored by societies and permit all members of the 
society to participate, they conform with the standards of 
the American Medical Association? 

A. If thev are established after an investigation of the 
needs for such plans, and if they conform to the ten prin¬ 
ciples adopted by the House of Delegates for the guidance 
of such societies, why they are; and there is no objection; 
they arc understood to be experimental. 

Q. And those prepayment plans sponsored by the local 
societies, to which the American Medical Association voices 
no opposition, do not involve group practice, do they? 

A. That would depend on the interpretation of group 
practice. They do not involve group practice in the gen¬ 
eral acceptation of the term. 

Q. As a matter of fact in those plans every member 
of the societv who so desires mav participate? 

A. Yes. 

Q. I now want to address your mind to group practice 
on a prepayment basis. I think it is true, is it not, that 
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the Ross-Loos Clinic in Los Angeles is engaged in group 
practice on a prepayment basis? 

A. It is engaged in operating a medical service plan on 
a prepayment basis. | 

Q. But doesn’t it involve group practice? 

A. That organization was originally engaged in, group 
practice as other physicians have been engaged id group 
practice, and then they altered their procedure by , adopt¬ 
ing a plan whereby contracts for medical services were 
sold. ! 

Q. But I am now trying to address your mind) to the 
relationship of the staff: Is that not group practice*? 

A. It is group practice in the sense they have a dumber 
of physicians who are in the organization. 

Q. And they have physicians for the various specialties 
and general practitioners, isn’t that true? 

A. I don’t know liow many specialties are represented; 
I think they do have some specialists. I 

Q. And within the common acceptation of the terni they 
are engaged in group practice, are they not? 

A. They are engaged in the operation of a medical serv¬ 
ice plan. j 

Q. Isn’t it group practice? 

A. It wouldn’t be in the general acceptation as applied 
to physicians who are not selling contracts. 

Q. Is it your testimony that the only thing which is group 
practice within the general acceptation of the term is| prac¬ 
ticed by a group on a fee-for-serviee basis? i 

A. The general acceptation of group practice is wfjerc a 
group of practicing physicians grouped together foil* the 
purpose of improving their own services and do not sell 
contracts; and those groups who engage in and operate a 
plan for medical services under contracts are usually (failed 
medical service plans. 

Q. So that vour testimony vesterdav that there was no 
opposition by the American Medical Association to group 
practice had no reference to plans which involve a group 
of doctors who sold their services on a contract basis?! 

A. Xo, there are such plans as that. j 

Q. I want to know whether vour testimony vesterdav 
that the American Medical Association didn’t oppose group 
practice was addressed to plans of this kind; those plans, 
involving prepayment, by a group of doctors who contract 
to supply the services to a group of individuals ? 


i 
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A. I can probably answer your question better by telling 
you that there are plans, medical service plans—consumer 
if you prefer—that are in operation today that have been 
approved and have never been objected to, in so far as I 
have knowledge, operated by societies in the counties in 
which thev are located; and I can name some of them if 
you want me to. 

Q. I want to know whether vour testimony vesterdav 
that the American Medical Association had no policy of 
opposition to group practice, whether that testimony was 
intended to apply to plans like the Ross-Loos Clinic, and 
plans like Group Health. 

A. It would depend entirely on whether they came within 
the principles adopted by the House of Delegates and prin¬ 
ciples of ethics. 

Q. Of course, that is the ultimate criterion. Now, isn’t 
it true that the American Medical Association doesn’t be¬ 
lieve that plans like the Ross-Loos Clinic, like Group 
Health Association, do not fall within the principles of 
medical ethics of the American Medical Association? 

A. I don’t believe I can safely answer that question for 
the American Medical Association, in so far as the Ross- 
Loos is concerned. 

Q. I want your testimony as general manager, then. 

A. My own opinion is, as I have stated in the letters pre¬ 
sented yesterday, that there is danger in such plans, in 
many of such plans. 

Q. And don’t you feel that such plans as the Ross-Loos 
Clinic are unethical because contrary to sound public 
policy? 

A. Mr. Kelleher, I wouldn’t say what my opinion about 
that is today, because I don’t know what their procedure 
is now, but there was a time when I didn’t hesitate to say 
that I thought they were unethical. 

Q. About 1936? 

A. I can’t tell you about that. 

Q. But at some time between 1930 and 1941, you did con¬ 
sider it unethical ? 

A. Yes. 

Q. Even though its quality of medical care was good? 

A. At that time I didn’t believe the quality of medical 
care which was being furnished was good. 

Q. Didn’t you believe the quality of medical care was 
good in 1936, as supplied by the Ross-Loos Clinic? 
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A. I think; I have no faculty for remembering dates. 

Q. Let me see if I can refresh you. 

A. I think there was a letter in which I expressed the 
opinion on the basis of information then before pie that 
the services rendered by that particular group wajs good 
service. 

Q. That was in your correspondence with Dr. Freiberg? 

Mr. Leahv: What exhibit is that? I 

Mr. Kelleher: 141, addressed to Dr. Freiberg. j 

“I am informed that Doctors Ross and Loos are thor¬ 
oughly competent physicians and that they have associated 
with them young men -who are well qualified. I have!heard 
from various sources that the Ross-Loos Clinic actually 
delivers good medical service.” 

You wrote that letter? j 

A. Yes, and I stand squarely behind it. j 

Q. And that was on February 6, 1936? 

A. Yes, that was the information that I had at thatj time. 

Q. And at that time didn’t you still consider it was never¬ 
theless unethical because contrary to sound public pblicv? 

A. I don’t think I expressed any opinion as to the ethics 
of the thing since that time. If I knew what the Rossi Loos 
people were doing; how they were operating at tliisj time 
I could tell you i 

Q. I am talking about 1936. Didn’t you at that time 
advise Dr. Freiberg that you considered that the Ross-jLoos 
Clinic was unethical, as being opposed to sound public 
policy ? j 

Mr. Leahy: I object, if it is the letter show him the letter. 

Mr. Lewin: He has the letter. 

The Court: Point out the part to him. 

The Witness: There isn’t a word in that paragraph a bout 
the Ross-Loos Clinic, sir, that I can see. 

By Mr. Kelleher: 

Q. Isn’t there a reference to the Ross-Loos Clinic ip the 
second paragraph? j 

A. That is not the paragraph you directed my atten¬ 
tion to. j 

Q. All right, read the second paragraph then. 

A. I stated in this letter that while I had frequently heard 
that the clinic mentioned—and somebody has writtep in 
there “Ross-Loos”. 


1 
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Q. Whose handwriting is that; isn’t that your secretary? 

A. Not that I know of. 

Q. Well, you were talking about the Ross-Loos Clinic, 
were you not? 

A. I couldn’t tell you that unless I had the whole corre¬ 
spondence. 

Q. Well, here it is (handing document to the witness). 

A. Here is a letter of February 6, 1936, I wrote to Dr. 
Freiberg. (Gov. Ex. 141.) 

Q. In that letter didn’t you discuss the Ross-Loos Clinic? 

A. Yes, the Ross-Loos Clinic is mentioned. 

Q. That was February 6, 1936, and in March, didn’t you 
hear from Dr. Freiberg that a doctor in Cincinnati, Ohio, 
was considering starting a clinic like the Ross-Loos Clinic, 
and that the Cincinnati Academy of Medicine had decided 
that such a plan was unethical. 

A. I had some telephone conversations with Dr. Freiberg, 

and then he came to mv office at that time and told me of the 

* 

nature of the clinic that Dr. Cook was preparing to estab¬ 
lish in Cincinnati. 

Q. It was a clinic like the Ross-Loos? 

A. In part, but we had discussed it at some length. 

Q. Do you refer to anything else in this letter; do you 
say anything about it being different from the Ross-Loos? 

A. I had in mind when I wrote to him what he had told 
me on the telephone. 

Q. And that doesn’t appear in the letter? 

A. There was a mention of the Ross-Loos. 

Q. In Exhibit 141, dated February 6, 1936, you make the 
statement that the doctors in the Ross-Loos Clinic are thor¬ 
oughly competent; that they have associated with them 
young men who are well qualified, and that the Ross-Loos 
Clinic delivers good medical service. You said that, did you 
not? 

The Court: He answered that. 

The Witness: That was mv understanding at the time. 

By Mr. Kelleher: 

Q. And then on March 18, 1936, if you had learned from 
Dr. Freiberg, that the Cincinnati Academy had adopted a 
resolution that a plan like the Ross-Lo*os Clinic to be 
started in Cincinnati was unethical, you wrote him again 
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on March 18, 1936. (Gov. Ex. 143.) That is the letter you 
just read, isn’t it? | 

A. Let me see that. Yes, I wrote him again, and I! stated 
—if you will permit me to read it, that I was glad to have 
the information submitted in his letter. 

‘ ‘ I sincerely hope, of course, that the Cincinnati Academy 
will be able to head off the establishment of all sorts of 
group schemes of the nature referred to in your letter, be¬ 
cause I am quite convinced that these schemes do not oper¬ 
ate to the advantage of medicine, or the medical profession, 
or the public. I do believe that they are opposed to public 
policy. ’ ’ 

i 

That statement was based in part on personal statements 
made to me by Dr. Freiberg at the time of his visit to my 
office. j 

Q. You say in the letter “Clinics of the kind described 
in your letter”. i 

A. Yes, it was described in that letter. 

Q. And didn’t he say: “It may be knowji to you that 
Dr. Geo. H. Cook has been and is trying to organize a £roup 
clinic in Cincinnati on the identical plan of the Ross-Lqos ? ” 
A. He said that in the letter, but he told me other things 
personally. 

Q. So that there were other things mentioned which you 
did not incorporate in your letter? 

A. No, nor he didn’t say anything about them in his 
letter. | 

Q. He didn’t mention it in his letter and you didn’t in 
vours ? j 

A. No. | 

Q. Now, isn’t it true that in 1935 the American Mejdical 

Association adopted these ten principles- 

A. I think it was 1934. ! 

Q. Well, 1934,—to govern prepayment plans? 

A. I didn’t say to govern; they were principles believed 
to be useful for the guidance of those societies who wanted 
to start prepayment plans. j 

Q. Isn’t it also true that the principles that were adopted 
were to control, govern, all types of experimentation to pro¬ 
vide medical care for persons in the low-income group? 

A. They were not to control anybody. 

Q. Were they designed to govern such plans? 
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A. They were designed for the guidance of those who 
wished to start such plan. The American Medical Associa¬ 
tion has never controlled anything. The state and county 
societies which have started these plans, sponsored them, 
have controlled them. 

Q. Do you recall a report of the Board of Trustees at the 
special session of 1935? (Gov. Ex. 606.) 

A. I recall that there was a special session; I believe in 
1935. 

Q. In that report the following appeared, and I am re¬ 
ferring to the last paragraph. 

A. Let me see it. Yes, the word “govern” is used there, 
but it is not used in the sense of establishing control by the 
American Medical Association. 

Q. But the idea of the principle as adopted is that any 
prepayment plan should conform with the ten principles 
announced as of that date? 

A. It was hoped that they would, but I insist that the 
word “govern” there is not used in the manjier of estab¬ 
lishing control by the American Medical Association. 

Q. But the Board of Trustees has said that these ten prin¬ 
ciples do govern such experiments? 

A. It says that these principles did govern, but it is in¬ 
tended not in the sense in which you imply it. 

Q. Now, at least, I think you testified it was the intention 
of the House of Delegates on the whole that the plans would 
conform with these principles laid down in 1934. 

A. I think it was the intention of the House of Delegates 
to adopt principles that would be helpful to state and county 
medical societies or, for that matter, other groups, in draw¬ 
ing plans for providing medical service for the low-income 
groups. 

Q. And it was hoped all plans would conform with these 
principles? 

A. I suppose so, certainly; otherwise they wouldn’t estab¬ 
lish those principles if they didn’t think they would be help¬ 
ful. 

Q. And isn’t it also true that the sixth principle—I be¬ 
lieve it is—requires that any form of medical service should 
include within its scope all legally qualified doctors in the 
locality to be served by the plan? 

A. I can’t recall that. 

Q. It is the eighth; I show you on page 55 (Gov. Ex. 8), 
and ask you whether that is not the eighth principle? 
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A. It says “Any form of medical service should include 
within its scope all legally qualified doctors of medicine 
in the locality covered by its operation who wish to give 
service under the conditions established.” 

Q. Yes, isn’t it true that that means that any plpn that 
doesn’t permit all doctors of the local society to participate, 
if they desire to do so, violates the ten principles, onb of the 
ten principles, adopted in 1934? (Gov. Ex. 8.) 

A. There was one of those principles that was changed. 

Q. That was the one on payment? j 

A. I don’t recall. 

Q. But you don’t recall No. 8 being changed? 

A. I can’t recall. 

Q. It was No. 6? j 

A. That is my recollection. i 

The Court: Your question is directed to a specific princi¬ 
ple, No. S. Put another question. 

By Mr. Kelleher: 

Q. Address your mind to No. 8, and tell us whether if a 
plan for providing medical service to low-income groups 
doesn’t permit all members of the local society to partici¬ 
pate in it, if they desire to do so, that plan doesn’t violate 
one of the ten principles adopted in 1934? 

A. I would have to read this whole business through to 
answer that question satisfactorily. In my opinion Section 
8 of these principles expressed the opinion of the Hofise of 
Delegates that in the formation of these plans by the So¬ 
ciety they should include within their scope all legally 
qualified doctors of medicine in the locality covered lj)y its 
operation w’ho wish to give service under the conditions 
established. Now, I would have to read this carefully 
to- | 

Q. Well, you are familiar with it, are you not; you saw 
it vesterdav? 

V 1 

A. Mr. Kelleher, I have lots to do; I can’t read these 
every day; and I w^ould have to establish in my mind 
whether this was intended to apply to these plans believed 
necessary, and which were to be operated under the auspices 
of the Medical Society. j 

Q. Isn’t it a fact that the only plan that the American 
Medical Association would permit were those plans which 
conformed with the ten principles adopted at that session 
in 1934? | 

i 

i 
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A. Mr. Kelleher, there are many plans in operation that 
the American Medical Association would not approve, but 
it is not a matter of their permission. 

Q. Is it not true that you would not approve any plan 
which did not conform with these principles? 

A. I think not; I think they would not be approved by the 
American Medical Association, but the American Medical 
Association doesn’t have to approve them. 

Q. But wouldn’t you oppose any plan if it didn’t conform 
with these principles ? 

A. I don’t know that the American Medical Association 
would condemn it on the basis of being unethical for that 
reason; it might on the basis of its being an unsound plan. 
I can tell you this, though: I don’t believe the American 
Medical Association would approve it if it involved control 
by a corporation. 

Q. I am not asking you that. I would now like to know 
if the American Medical Association would not oppose any 
plan to provide medical care to people of low-income on a 
prepayment basis if such plan didn’t permit all of the 
qualified physicians in the locality to be served to partici¬ 
pate in the plan? 

A. That is a question which would have to be determined 
on the basis of actual fact. 

Q. You are familiar with the various plans which have 
been adopted within the past few years? 

A. I am familiar with some of them. 

Q. Some of those plans, like the Ross-Loos Clinic, do not 
permit all physicians in the locality served by the plan to 
participate, do they? 

A. I don’t think they do. 

Q. And therefore, isn’t it true, that they do not comply 
with the general principles adopted in 1934 by the Associ¬ 
ation? (Gov. Ex. 8) 

A. That depends entirely on whether those ten principles 
are for the guidance of the county and state societies who 
wanted to organize, alone, or generally. 

Q. But you weren’t setting up standards for state and 
county societies which were more rigorous than the stand¬ 
ards you applied to organizations not sponsored by such 
state and county societies, were you? 

A. That would depend on the circumstances; I think you 
might reasonably expect, in some particulars, more of a 
medical society than of other groups. 





1089 


i 

i 


i 

> 


Q. Suppose you take a plan which involves group} prac¬ 
tice: that is a group of doctors who associate themselves 
together; and suppose that the plan offers medical care to 
people of low income on a prepayment basis. Does that 
plan conform to the principles of medical ethics of the 
American Medical Association, assuming that it is gthical 
in all other respects? 

A. You have a long question there. Ask it again ^nd I 
will try to answer it. Of course, it presupposes that a per¬ 
son who offers medical service is going to render good! med¬ 
ical service. I think I know of men who are not pajrticu- 
larly capable but who are quite ethical. 

Q. I want you to assume that this group offers the same 
type of service as does the Ross-Loos Clinic. 

A. I would say that if that group was approved by the 
local county medical society and by the state medical as¬ 
sociation, the American Medical Association would not offer 
any opposition whatsoever. j 

Q. Suppose, though, that the local medical society and 

the state medical society neither approved or disapproved? 

i 

Mr. Leahv. What do vou want to know? 

•s V j 

Mr. Kelleher. I want the answer to my question. 

Mr. Lewin. The question is perfectly clear. 

The Witness. It is not very clear to me. 

Mr. Leahy. I don’t know what it is. 

By Mr. Kelleher: j 

j 

Q. I will ask it again. Suppose that a group of doctors 
offer medical care to low-income groups on a prepayment 
basis; suppose that the group is ethical in all other respdcts; 
suppose the doctors are qualified, and that the medical care 
offered is the same offered by the Ross-Loos Clinic, and sup¬ 
pose that the local medical society and the state medical 
society neither approve or disapprove of that plan. Is such 
a plan ethical? 

! 

Mr. Leahy. Objected to as immaterial; a hypothetical 
question without any hypothesis in the evidence. 

The Court. You opened it up; you asked him aboutjhis 
opinion about the principles of ethics of the American Med¬ 
ical Association. Overruled. I 

Mr. Leahy: Exception, your Honor. j 

The Witness: I think no objection would be offered to it 
if it were not otherwise in conflict with the constitution, 

69—6879 


i 

i 
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by-laws, ethics and traditions of the American Medical As¬ 
sociation. 

Q. And such a plan would not be unethical, would it, be¬ 
cause it didn’t permit free choice of physicians? 

A. Not necesarily, because the hospitals do not offer free 
choice of physicians in all particulars; neither do other 
groups. 

Q. And if in that plan the choice of the patient was limited 
to the doctors on the staff of the organization there would 
be no infraction of that section of the principles of medical 
ethics that require free choice of physicians? 

A. Providing there was nothing else involved, and pro¬ 
viding it was not disapproved or approved by the local 
society and the state society. 

Q. Now, let us get to the second matter; if the local so¬ 
ciety disapproves of that plan solely because it involves 
prepayment by a group of doctors, the American Medi¬ 
cal Association would oppose the plan, would it not? 

A. Not, if I understand your question correctly; the 
answer is “No”, but I am not sure I understand it. 

Q. I will try to clarify it. If the medical society, local 
society, disapproved of the plan which I have described, 
and disapproved for the sole reason the plan involved group 
practice on a prepayment basis, the American Medical As¬ 
sociation would also disapprove of it, would it not ? 

A. The American Medical Association would not take 
anv action unless it 'was officiallv brought to its atten- 
tion, and action on the part of the American Medical As¬ 
sociation requested. 

Q. Suppose it were officially brought to its attention? 

A. There was more to my answer. It was officiallv 
brought to the attention and action was requested. 

Q. Let us suppose it were officially brought to its atten¬ 
tion and action requested. 

A. It would be referred to the Judicial Council. 

Q. Would not the American Medical Association oppose 
such a plan for that reason? 

A. For what reason? 

Q. Because the local society disapproved of the plan. 

A. Not necessarily, Mr. Kelleher. The American Med¬ 
ical Association might take no action whatever. 

Q. Even if invited in? 
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A. It might not make any decision in the case that would 
involve official action. j 

Q. As a matter of fact, the American Medical Associa¬ 
tion was invited in, in connection with G. H. A., was it not? 

A. The American Medical Association undertook to de¬ 
velop the facts about G. H. A. before it was ever invited to 

do anything; and G. H. A., if I may say so, is not at all- 

Q. Please confine yourself to my question, if you do not 
mind, Dr. West. The American Medical Association was 
asked to come into the G. H. A. matter, was it not? j 
A. The American Medical Association was requested by 
the District of Columbia Medical Society, through its repre¬ 
sentatives as a committee, to interest itself in this matter 
long after it had already interested itself in it. 

Q. Is it not also true that Dr. Verbrycke wrote Dr. Wood¬ 
ward and asked the American Medical Association to be¬ 
come interested in the matter? 

A. He asked the Bureau of Legal Medicine and Legisla¬ 
tion, I believe. i 

Q. And as a result of that it was decided that Dr. Wood¬ 
ward should go to Washington, was it not? i 

A. I do not know, to my own knowledge. I cannot answer 
that definitely, but mavbe so. 

•» 7 •> 

Q. Did you hear Dr. Woodward’s testimony? 

A. I have heard lots of testimony. I cannot remember 
it all. 

Q. Do you not recall that he testified that after conferring 
with you it was decided that he should go to Washington? 

A. If he did, that was actually so. 

Q. Is it not also true that you were interested in Grbup 
Health Association before the Medical Society of the Dis- 
trict of Columbia became interested? 

A. I think that is true, but I cannot produce any docu¬ 
mentary evidence on that. j 

Q. You think it is true? j 

A. I think it is true, and I said so, and I believe it. i 
Q. Whatever you were doing in connection with Grqup 
Health Association, you were doing to oppose Group Health 
Association, were you not? 

A. I was doing it to develop the facts. i 

Q. Yes; but were you not developing the facts and doing 
everything else- 

A. Mr. Kelleher- i 


i 

i 

i 
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Q. Let me finish my question—for the purpose of oppos¬ 
ing Group Health Association? 

A. It has long been the policy of the organized medical 
profession of the United States to oppose corporation 
practice, and this association happened to be a corporation 
engaged in the practice of medicine. 

Q. And therefore, as a matter of fact, you were opposed 
to it? 

A. Personally, I certainly was. 

Q. Was not the American Medical Association opposed 
to it? 

A. I think that it is contrary to the policy of the American 
Medical Association for a corporation to enter into the 
practice of medicine. 

Q. And therefore the American Medical Association and 
you were opposed to Group Health Association? 

A. We were opposed to any corporation engaging in the 
practice of medicine. 

Q. Were you opposed to Group Health Association? 

A. When we found out what the facts were, I was. 

Q. Was not the American Medical Association opposed 
to it? 

A. I think it was entirely contrary to the policies of the 
American Medical Association. 

Q. And to the policies of the House of Delegates? 

A. Yes, sir; I think so. 

Q. And whatever you did in connection with G. H. A. you 
did to oppose the growth of Group Health Association, 
did vou not? 

A. I don’t know about opposing the growth. I opposed 
the principle of the Group Health Association. 

Q. And did you not desire to put a stop to its operation 
if you could? 

A. I didn’t do anything to stop it, but I did make my posi¬ 
tion known, and I expressed my opinion to the effect that it 
was a corporation practicing medicine and believed to be 
illegal, and I opposed it on that account. 

Q. Is it not also true that you and the American Medical 
Association did evervthing vou could to combat G. H. A.? 

A. Yes, to combat it in the sense that we did everything 
we could to develop the facts and make them known. Now, 
Mr. Kelleher, I never had one word of conversation with 
anybody in G. H. A. that I know of. 

Q. I am not suggesting that at all. 
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A. I think it is fair for me to say that if I had been 
going to actively oppose the actual organization of the thing 
I would have gone to them and opposed it. 

Q. How would you have done that? j 

A. By doing everything I could to persuade them that 
they were doing the wrong thing. • 

Q. But there were other ways of opposing it. 

A. Yes; and there were other ways to make the attitude 
of the American Medical Association known. 

Q. And it is also true that there were ways of affjecting 
Group Health Association’s growth through the local hos¬ 
pitals; is not that a fact? ; 

A. So far as I know, the American Medical Association 
never attempted to control the action of any hospital with 
respect to Group Health Association. i 

Q. Is not this true- 

A. (Continuing) I never communicated with a Washing¬ 
ton hospital in my life, so far as I know. i 

Q. In the minutes of the board of trustees of November 
18 and 19,1937 (Gov. Ex. 136), appears the following (|read¬ 
ing) : | 

“Dr. West reported that a committee of the Medical So¬ 
ciety of the District of Columbia had visited the headquar¬ 
ters offices early in the month for the purpose of conferring 
with him, Dr. Woodward and Dr. Leland with respect to 
the Group Health Association, Inc.; that he had brought 
what apparently amounted to a demand to the Association 
to devise further means and ways of opposing the con¬ 
tinued operation of Group Health Association, Inc., and that 
it was intimated that the American Medical Association had 
not concerned itself with anything but scientific matters, in 
spite of the fact that he and Dr. Wood-ward had conferred 
with the District Society in Washington on instructions 
from the board.” j 

Is it true that in connection with G. H. A. you conferred 
with the District Societv in Washington on instructions 
from the Board of Trustees of the American Medical Asso¬ 
ciation? j 

A. I do not recall that I ever attended a meeting of! the 
District Society during all the life of the Group Health 
Association. 

Q. Did you confer with representatives of the Society on 
instructions from the Board of Trustees? i 


i 
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A. No. I think Dr. Woodward and Dr. Leland conferred 
on instructions from the Board of Trustees. 

Q. Did you not say that you and Dr. Woodward did confer 
with the District Society on instructions from the Board 
of Trustees? 

A. I don’t recall the Board of Trustees giving Dr. Wood¬ 
ward and me anv instructions to confer. 

Q. Would you say this is wrong? 

A. Well, I don’t know. I am not going to say it is wrong, 
but I do say that I don’t recall it myself, that specific in¬ 
structions were issued to Dr. Woodward and me at any 
one time. 

Q. You came here in July, 1937, for the very purpose of 
consulting the representatives of the Society concerning 
G. H. A., did you not? 

A. I came for that purpose among others, Mr. Kelleher. 

Q. If you were ordered by the- 

A. As a matter of fact, if you will permit me to answer 
that question, my recollection is that—and I am not abso- 
lutelv sure about it—that I was invited to confer with them 
after I got here. I can’t be sure about that, but that is my 
recollection. 

Q. If you said in November, 1937, that you had gone to 
Washington as a result of instructions from the Board of 
Trustees, don’t vou think that was correct? 

A. I would have to see the preceding minutes of the Board 
of Trustees to know if I had had instructions. 

Q. You saw them this morning. Do you not recall that 

vou were shown- 

* 

A. My dear man, I saw an extract from the minutes this 
morning, a digest of the minutes. I didn’t see all the min¬ 
utes. 

Q. I think you have told us that you and the American 
Medical Association were opposed to G. H. A., did you not? 

A. I said I was opposed to the principle of the thing, and 
I thought it was not in keeping with the policies of the 
American Medical Association. 

The Court: You have been all over that. 

Mr. Kelleher: I was just leading up to something else, 
your Honor. 

By Mr. Kelleher: 

Q. Is it not true that the American Medical Association 
was opposed to G. H. A. because, in its view, G. H. A. was 
unethical? 
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A. Mr. Kelleher, I have already stated that the American 
Medical Association was opposed to G. H. A. because lit was 
a corporation engaged in the practice of medicine, and it 
was believed to be illegal and it had been so decided in! many 
instances. 

Q. And was it not opposed, therefore, because it was 
unethical for a doctor to associate himself with tligt as¬ 
sociation? I 

A. I will give you my personal opinion. I think it ivould 
be unethical for a physician to engage himself with an 
illegal corporation of any kind. 

Q. And you felt that way in 1937? j 

A. I felt that way all my life. j 

Q. And vou felt that way in 1937 concerning Group 
Health? * | 

A. I feel that way today. 

Q. And you felt that way in 1937? 

A. All my life. | 

Q. Did you not know that if the local society had the Same 
view that you had, that G. H. A. was unethical, that a 
doctor, a member of the Society, associating himself with 
G. II. A. would be subject to disciplinary proceedings by 
the local society? 

A. If that local society wanted to institute proceedings, 
yes. But, Mr. Kelleher, I must insist—and I hope it is not 
out of the way for me to do so—that the American Medical 
Association has no jurisdiction over membership of local 
societies. I 

i 

The Court: I thought we had been all over that. 

The Witness: And it does not attempt to exercise it. 

The Court: We have been over that. Do not pursue it 
any further. I would rather not get back to that. 

Mr. Kelleher: All right, your Honor. j 

! 

i 

By Mr. Kelleher: j 

Q. Did you not believe in 1937 that any member of ; the 
local society who became associated with Group Health 
Association would be subject to disciplinary proceedings by 
the Medical Societv of the District of Columbia? 

i 

i 

Mr. Richardson: Objected to as repetitious. 

Mr. Kelleher: No, it is not. 

7 i 

Mr. Richardson: Word for word. 

i 

I 

i 

! 

i 
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The Court: He lias answered the question. Put another 
question. Objection sustained. 

By Mr. Kelleher: 

Q. On October 29 you wrote the local society notifying 
them that Doctors Lee and Seandiffio were on the staff of 
G. H. A., did you not? 

A. I don’t know whether it was October 29 or not. I 
wrote them and told them that I had that information. 

Q. You learned that from Mr. Hayes, did you not? 

A. My recollection is that either I or somebody at our 
office received a telegram from Mr. Hayes giving the names 
of those who had been announced as members of the staff of 
G. H. A. 

Q. And on the same day you wrote a letter (Gov. Ex. 114) 
to the Societv notifving the Societv that two of its members 
were on the staff of G. H. A., did you not? 

A. I don’t know whether it was the same day or not. I do 
remember writing a letter in which I stated that two mem¬ 
bers of the staff were members of the District of Columbia 
Society, and that one, I believe, was a member and Fellow 
of the American Medical Association. 

Q. And a few days later, at the November 6 conference, 
you learned that the Society had instituted disciplinary pro¬ 
ceedings against Doctors Lee and Seandiffio ? 

A. I learned—I don’t know whether it was a few davs 

* 

later or not, but some time later I learned through a news¬ 
paper statement. 

Q. Did you not hear about it at this November 6 con¬ 
ference, through Dr. Hooe? 

A. I believe it was mentioned; yes. 

Q. Dr. Hooe explained that two members had been cited 
by the C. C. and I. M. committee; do you recall that? 

A. I think I probably had information before that con¬ 
ference. 

Q. You had heard it before that? 

A. I do not know about its being a few days after I wrote 
that letter. 

Q. Were you surprised to hear that these two doctors 
about whom you had written on October 29 were now cited 
by the C. C. and I. M. committee? 

Mr. Leahy: I object as immaterial, if your Honor please, 
whether he was surprised or not. 




1097 


I 

I 
! 

The Court: Objection sustained. 

By Mr. Kelleher: 

Q. Did you not expect, when you notified the Society on 
October 29 that two of its members were on the staff of 
G. Ii. A., that that Society would institute proceedings 
against those two doctors? 

A. Mr. Kelleher, I didn’t notify the Society. I informed 
the Society that that was the information I had. 

Q. And when you so informed the Society did you not be¬ 
lieve then that proceedings would be instituted by t;hat so¬ 
ciety? | 

A. I didn’t think about whether they would be or not. If 
you are trying to make the implication that I wrote that 
letter for the purpose of inciting action by the Society, you 
are altogether wrong. i 

Q. Whv did vou give the Society that information? 

A. Just as a matter of interest. I 

Q. Purely casually? i 

A. If I were to get a telegram announcing that certain 

doctors had been appointed on any commission by the 
United States Government, as a matter of interest 11 would 
look to see if they were members of the American Medical 
Association or not. j 

Q. All right. As a matter of fact, Dr. Scandiffio was ex¬ 
pelled from the Society, was he not? ! 

A. So I am informed. j 

Q. Did you not also, in response to a request from the 
Harris Countv Society, advise that Societv that in! vour 
opinion if any member of that Society were associated with 
Group Health Association that was unethical conduct? 

A. I don’t know whether I wrote such a thing or not. If 
you have a letter there I should be glad to look at it. j 

Mr. Lewin: It was shown the witness this morning.! 

The Court: I will give the jury a few minutes recess while 
you are finding it. , 

(A brief informal recess was taken, at the conclusion of 
which the following proceedings took place:) 

i 

By Mr. Kelleher: j 

Q. Doctor West, did not Dr. Talley write you and ask you 

what the view of the National Association was concerning 

1 

i 

i 

i 

i 

i 

i 

i 

i 
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the ethics of any member of the Association affiliating him¬ 
self with G. H. A. ? 

A. Dr. Talley—who is he? 

Q. Chairman of the Board of Censors of the Harris 

Countv Medical Society. 

• •> 

A. Here is a letter from him, yes, in which he says: 

‘‘We would appreciate a letter from you stating the view 
held by the National Association with reference to practice 
of this type.” 

Q. And he was referring to Group Health Association, 
was he not ? 

The Court: What exhibit is that? 

Mr. Kelleher: No. 124, your Honor. 

A. Yes. He says, “so-called Group Health Association 
made up of Federal employees of the H.O.L.C. located in 
Washington, D. C.” 

By Mr. Kelleher: 

Q. Did you not reply that that organization constituted a 
violation of the principles of medical ethics? 

A. I will have to read this letter to find out. 

Q. Let me help you on it. 

The Court: What letter is that? 

Mr. Kelleher: No. 123, your Honor. 

By Mr. Kelleher: 

Q. Read the last two sentences in the third paragraph. 

A. (Reading:) 

“Based on the information available to us here, it is my 
purely personal opinion that a physician who becomes an 
agent of a corporation engaged in the practice of medicine 
violates the principles of medical ethics. This, my personal 
opinion, is offered of course for whatever you may consider 
it to be worth.” 

Q. Your opinion, then, as of February, 1938, was that if 
any doctor affiliated with Group Health Association, he 
violated the principles of medical ethics? 

A. I think if- 
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Q. Just a second, Doctor West. Please answer ipy ques¬ 
tion. I want to be perfectly fair to you. 

Mr. Lewin: Let him answer it yes or no and then £ive his 
explanation. i 

Mr. Leahy: Put the question again, if you want yes or no. 

The Court: You gentlemen settle it among youtselves. 

Mr. Kelleher: Will you read my question, please? 

i 

(The pending question was read by the reporter as above 
recorded.) 


By Mr. Kelleher: 

i 

Q. What is the answer to that question? 

A. My answer is that I think any doctor who sells his 
services to a corporation engaged in the practice of medicine 
violates medical ethics. j 

Q. Then is your answer in the affirmative? | 

A. As particularly applied to Group Health Association? 
Q. Yes. | 

A. Yes. 

i 

Mr. Kelleher: I have no further questions. j 

i 

Redirect examination: j 

Q. Doctor, with reference to the Dr. Cooke letter hbout 
which you were asked, with reference to the Cincinnati 
group, did you receive information from Dr. Cookcl per¬ 
sonally? 

A. No, sir; not that I recall. j 

Q. Did you receive information from anybody with refer¬ 
ence to the Dr. Cooke clinic? j 

A. I had a visit, and my recollection is that I had at least 
two telephone calls from Dr. Frieburg who later wrotb me. 
I believe perhaps one of those calls was in between thej two 
letters that he wrote me, in which he gave me some informa- 

' v i 

tion that was not contained in the letters, which, in', my 
opinion, indicated that the proposed plan was not- j 


The Witness: I did; through a visit from Dr. Frieburg 
and through, I think, two telephone messages, and I have an 
indistinct recollection that someone else wrote to me aboht it 
or talked to me about it; but that I cannot testify to 
definitely. 
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Q. From information of that character received with 
reference to it, was there a distinction between the Boss- 
Loos Clinic and the Dr. Cooke clinic as proposed? 

A. My recollection is that the plan proposed to be put 
into operation in Cincinnati went considerably beyond most 
plans, and I do distinctly recall that I was informed that it 
would involve solicitation of patients and advertising, open 
advertising. 

Q. Now, with reference to one question and answer—and 

I am not clear about it—vou made the statement that vou 

•> %> 

had been opposed all your life to a doctor’s being connected 

with an illegal enterprise. Do you recall that testimony? 

A. I said that I had been opposed all my life, certainly all 
my medical life, to a doctor selling his services to a corpora¬ 
tion engaged in the practice of medicine. I stick to that 
statement. 

Q. With reference to the G. H. A., somewhere in your 
answer you said something which appeared to be confusing, 
as to whether you had been opposed to G. H. A. or whether 
you were opposed to a doctor engaging himself in an enter¬ 
prise which was thought to be illegal. 

A. I was opposed to G. H. A. as a corporation just as I 
was opposed to any other corporation engaging in the prac¬ 
tice of medicine. 

Recross-examination: 

Q. Were you not opposed to the Boss-Loos Clinic because 
it was a partnership ? 

A. No. 

Q. You were not? 

A. No. 

Q. Let me read you this and ask you whether this is cor¬ 
rect. It is from Exhibit 141 (reading): 

“I am sorry indeed to know that anybody in Cincinnati is 
preparing to begin operations of a plan made more or less 
famous, or infamous, according to the point of view, by 
Doctors Ross and Loos in Los Angeles. I am quite con¬ 
vinced that the Ross-Loos scheme is a violation of the prin¬ 
ciples laid down by the courts of California which have re¬ 
peatedly insisted that the corporate practice of medicine is 
illegal in that state. I am just as strongly convinced that it 
is relatively easy to evade the law. What is in effect a cor- 
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poration may be organized under the designation of partner¬ 
ship.” 

Is that correct? 

i 

*#*##*!• 

The Witness: That is correct, because at that particular 
time I had the understanding that it was a corporation. 
Now, then, the other part of your question there—if you will 
be good enough to re-state it I will try to answer it. j 

Tlie Court: The question is whether, if it changed ijts form 
to partnership, you would still be opposed to it if it carried 
on the same way. 

The Witness: My view with respect to it, based on the 
fact that a corporation that had been engaged in thq prac¬ 
tice of medicine in Illinois had lately been declared to be 
illegal and immediately got around that court decision by 
organizing as a partnership- 


By Mr. Kelleher: 

Q. Will you answer the court’s question, please? ; 

The Court: It was not my question. 

Mr. Kelleher: Your suggestion, I mean. Will yop read 
it, Mr. Reporter? 

I 

(The question referred to was read by the reporter as 
above recorded.) 

The Witness: Not necessarily; no. 


Bv Mr. Kelleher: I 

Q. Were you opposed to the Ross-Loos Clinic even if it 
was a partnership? ] 

A. I was at that particular time, when I was informed 
that it was a corporation. j 

Q. Does this say you were informed it was a corporiation? 
A. No; it does not. I cannot put into every letter I write 
everything I know and all the information I have. 

Q. Did you not put into that letter that although the Ross- 
Loos Clinic was a partnership, you felt it was evading the 
law ? 1 

A. That is not what I said. 

Q. Look at that letter and tell us whether there i^ any¬ 
thing to show that you thought that the Ross-Loos Clinic 
was a corporation. 


i 


! 
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A. I said, “I am just as strongly convinced that it is 
relatively easy to evade the law. What is in effect a corpora¬ 
tion may be disguised under the designation of a partner¬ 
ship.’ ’ 

Q. And did you not view the Ross-Loos Clinic as a part¬ 
nership, but, nevertheless, say it was illegal? 

A. No; I didn’t think it was illegal as a partnership, be¬ 
cause I know of corporations that have been declared illegal 
and that have established themselves as partnerships and 
are not declared illegal. 

Q. Did you not say, “I am quite convinced that the Ross- 
Loos Clinic is in violation of the principles laid down by 
the courts of California”? 

A. I objected because I thought it was a corporation. I 
explained that three times. 

Q. You have explained it three times? 

A. Yes. 

Q. Even though it was a partnership? 

A. I don’t know what vou mean bv ‘ ‘ even though it was a 
partnership.” 


Dr. Morris Fishbein, a defendant and witness for the de¬ 
fendants. 

Direct examination. 

By Mr. Leahy: 

I have resided in Chicago since 1906. I am editor of the 
Journal of the AMA and managing editor of all its pub¬ 
lications. I have a degree of Doctor of Medicine from Rush 
College of the University of Chicago, conferred in 1912. I 
was born in 1S89. I received the alumni fellowship in 
pathology from Rush Medical College and was appointed 
resident physician in the Durand Hospital of the McCor¬ 
mick institution for infectious diseases. I was assistant 
coroner’s physician of Cook County, making post mortem 
examinations, 1912-1913. I was assistant in the out patient 
department of the Central Free Dispensary in Chicago for 
a year. In 1913 I became assistant to the editor of the 
Journal of the AMA and was appointed editor in 1924. 
I have been with the AMA for 27 years. 

As editor of the Journal I have charge of all material 
furnished, including the scientific contributions, editorials, 
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news material, abstract of scientific literature, answers to 
questions. I take the responsibility for it and am respon¬ 
sible to the Board of Trustees. The Journal is 4 weekly 
publication with a circulation of 101,300 subscribers, mostly 
physicians, although at least 4,000 copies go to libraries, 
medical schools, institutions of research, and similar places. 
I have written and published 18 books, some medical and 
some general advice books; some scientific expositions, 
some exposures of quackery, and several hundred articles, 
of which six or seven dealt wholly with scientific research 
and exposition. I am a member of the American Medical 
Association for the Advancement of Science, a fallow of 
the American Public Health Association, a member of the 
American Medical Historical Association, a fellow of the 
AMA, a member of the Chicago Pathological Society, of 
the Chicago Society of Medical History, and manV other 
organizations, including the Committee on Medical Pre¬ 
paredness of the AMA; the Executive Committee of the 
Federation of Medical Sciences of the National Research 
Council, and am chairman of the Committee on Education 
of the National Research Council. 

The Journal receives for publication each yeair 3000 
articles that discuss every phase of scientific medicine, in¬ 
cluding surgery, diseases of the skin and of the nervous 
system and practically every other disease which may occur 
to man and sometimes, to animals. We select thehefrom 
approximately 600 as acceptable for publication. Vejrv fre¬ 
quently controversial questions are presented and pub¬ 
lished from many different points of view, as physicians 
might vary as to techniques, so we natuarlly presejnt the 
various techniques. I understood that Dr. Cabot [stated 
that in so far as the scientific aspects of the Journajl were 
concerned he considered it probably the best in the World. 
When Dr. Cabot made the statement that some of the ar¬ 
ticles of the Journal could be torn limb from limb l^e was 
referring, I am sure, to specific articles not dealing with 
the scientific aspects of medical science. 

I began to hear vague rumblings concerning something 
that later turned out to be Group Health fairly early in 
1937. Of course, if I started now to go all the wav back 
I would say that I heard the antecedents of Group Health 
discussed at least twelve vears ago bv Mr. Filene. Ij have 
no definite memory as to exactly when I heard about Group 
Health. Someone must have said to me early in 1937, “Some 
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one is figuring on starting another plan in Washington.” 
I attended the AMA convention in June 1937 at Atlantic 
City and I am quite sure I heard something about Group 
Health. I left the United States in the middle of July 
of that year and did not return until the first of September. 
I met Mr. Filene on the boat and he mentioned the matter 
at that time. With the exception of this I did not hear 
any mention of Group Health from July 12 to the first of 
September. 

During the period from the AMA convention to July 12 
I heard about Group Health at a meeting of the Executive 
Committee of the Board of Trustees on June 29. I believe 
that about that time, at that meeting, there was some dis¬ 
cussion of Group Health, and the suggestion was made that 
an article be published in the Journal giving available facts 
concerning the organization. Before leaving on July 12 
I personally did not do anything whatsoever concerning 
Group Health, and didn’t even discuss it with anyone. I 
never interviewed anyone in the Medical Society about it 
and I had no correspondence with anybody in the Society. 
1 never went to any committee of the District Medical So¬ 
ciety for discussion on any subject or anything relating to 
Group Health. As editor of the Journal I have no authority 
in the administration of any of the bureaus or councils of 
the AMA. I make no attempt to administer any of the 
bureaus. Before going to Europe I had no conversation 
with Dr. Cutter or Dr. Leland concerning Group Health, 
and with the exception of the Executive Committee meeting 
none with Dr. West. I have never formulated any plans 
whatsoever about Group Health. An article pertaining to 
Group Health came to my desk with a memorandum from 
Dr. Woodward. I indicated on the memorandum certain 
changes which I thought desirable and probably returned 
the article to Dr. Woodward, and beyond that I had noth¬ 
ing whatever to do with the article itself. I have met Dr. 
Christie, Dr. Groover, Dr. Neill, and I corresponded with 
Dr. Yater, but I have had no conversation nor correspond¬ 
ence with any of these doctors relating to Group Health. 
I have not met and know nothing of Dr. Hooe, Dr. Martel, 
Dr. Mattingly, Dr. McGovern, Dr. Reade, Dr. Sprigg, Dr. 
Stanton, Dr. Warfield, Dr. Prentiss Willson, or Dr. Young. 
On November 6 when Drs. Woodward, Leland, and West 
met with Drs. McGovern and Hooe in Chicago, I was in 
New Orleans. 
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Upon my return in September, 1937, and aside from the 
publication of the Journal article the following is all I had 
to do with reference to Group Health; I sat with the Board 
of Trustees at the September meeting previously to the 
publication of the article; I was present at the meeting of 
the State Secretaries and Editors; I vras probabljy also 
present at the meeting of the Board of Trustees in Novem¬ 
ber, 1937. I have a dim recollection that at the meeting 
of the State Secretaries and Editors there was an Exposi¬ 
tion of the development of Group Health, and the general 
character of the matter was discussed. I believe an at¬ 
tempt was made to introduce and pass a resolution, but 
that body has no authority to pass any resolutions that are 
binding in any way on anybody. That is purely $. con¬ 
ference where men discuss affairs, and they can take no 
action. 

I have no official position on the Board of Trustees, but 
as editor, and being responsible for all the publications 
and taking orders from the Board of Trustees as to (mate¬ 
rial that is to be disseminated, I sit with the Board at its 
meetings. i 

In addition to the Journal, I edit Hygeia; the quarterly 
cumulative index medica, an index of some 1500 medical 
periodicals throughout the world; a periodical devoted to 
nervous and mental diseases, one for pathology; one fdr the 
nose, throat, and eye; internal medicine; surgery; and I 
am also chief editor of War Medicine, which is published in 
cooperation with the National Research Council and; with 
the cooperation of the Army and Navy and the Public 
Health Service. j 

On February 10 at Georgetown University I made a 
speech, and at that time some questions were asked dbout 
Group Health in an open forum and I gave some discussion 
of group health in general. I think the title of my address 
was American Medicine. I venture to say that perhaps in 
one or two other addresses before public forums elsewhere 
in the county I may have occasionally devoted three or four 
sentences in my discussion to Group Health as just one type 
of maybe several hundred, if not thousands, of plans that 
are now* being experimented with in this country. 

I have never conferred with any member of the District 
Medical Society and never had a conference with anybody 
in the District Society on the question of Group Health. 
I never attended anv meeting of the Medical Soeietv in 1937 
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and 1938. In responses to the subpoena of the Government 
I instructed my secretary to locate every letter from my 
files which could be found which might be even remotely 
related to Group Health and turn them over to the Govern¬ 
ment. So far as I know I answered a letter addressed to 
me from a boy named Fred Hammerly, which didn’t dis¬ 
cuss Group Health. He then responded and his second 
letter was referred to Dr. West. That is the only corres¬ 
pondence of which I have any knowledge which might 
concern Group Health. My letter to Hammerly, dated 
September 30,1931, read as follows (Gov. Ex. 283): 

“I am referring your letter of September 24 to Dr. Olin 
West, secretary of the American Medical Association, who 
is a member of the Judicial Council and who can best advise 
you regarding the question in which you are interested.” 

Q. Doctor, you were here in the courtroom, were you not, 
when Dr. Cabot gave his testimony? 

A. Yes, sir. 

Q. With reference to that testimony, I want to ask you, 
Doctor, whether quite a different policy has been estab¬ 
lished in regard to the section on Medical Economics in 
the Journal than that which had existed hitherto? 

A. No doubt Dr. Cabot meant to infer by that state¬ 
ment, I take it, that we were not as broad in our general 
admission of discussions relating to so-called medical eco¬ 
nomic matters as we are in relation to scientific matters. 
There might be a fair difference of opinion on that point. 
In fact, if anyone wished to show that, I could produce a 
list of many hundreds of articles discussing every possible 
aspect of the distribution of medical service. 

Q. Do you edit all of the articles on economic questions 
and medical economics that appear in the Journal? 

A. I am responsible as editor for every article and, in 
fact, for everything else that appears in the journal of the 
American Medical Association. 

Q. What have you to say with reference to the statement 
that the articles in the Journal are a pretty incomplete 
statement with very important omissions therefrom? 

A. That, of course, is to my mind absolutely unwar¬ 
ranted, for the simple reason that I have published many, 
many articles describing every possible technique in the 
distribution of medical service. 
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Q. On questions wherein there is any discussion whatso¬ 
ever with reference to medical economics, do you omit 
source material so that the busy physician who cannot pos¬ 
sibly go to original sources is not able to get a complete 
picture? 

A. Well, if Dr. Cabot meant by that that I did hot pub¬ 
lish the 27 volumes of the Committee on the Cost of Medical 
Care—he may perhaps refer to that as source material— 
obviously we print vast amounts of source material. I 
might refer, for instance, to an article printed long before 
Group Health Association appeared on the scene, [dealing 
with various techniques for distribution of service; and on 
different types of payment. | 

Q. I want to ask you, Doctor, if the Journal of the'Ameri¬ 
can Medical Association has adopted any policy whereby 
the possibility of pointing out omissions and weaknesses 
in articles published has been frowned upon? ■ 

A. I think when Dr. Cabot made that statement he dis¬ 
regarded the fact that I have published on at least five 
occasions statements made by Dr. Cabot himself, discuss¬ 
ing such matters. 1 

Q. Has the Journal of the American Medical Association 
in its field of discussion of Medical Economics and such 
subjects and problems been open to both sides for criticism 
each of the other? | 

A. We have published on many occasions criticisms by 
two sides of various techniques for the distribution o£ medi¬ 
cal service. In that connection it is obviously the duty of an 
editor always, first of all, to protect his reader, so thajt if an 
article is received with obvious misstatements of fact it 
would be a very poor editor who w r ould publish it just be¬ 
cause it came from the opposite side. i 

I wrote Gov. Ex. 291-A to Mr. Hartfield. I wrote Gov. 
Ex. 281 in reply to a letter from Dr. Erskine. 

i 

Defense counsel read Gov. Ex. 291-A and 281 to the jury 
as follows: ! 

Gov. Ex. 291-A, dated August 27, 1938, is on the official 
stationery of the Journal of the American Medical [Asso¬ 
ciation, addressed to Mr. M. K. Hartfield, Washington, 
D. C. (reading): j 

“Dear Mr. Hartfield: I 

I appreciate your letter of August 23, together witjh the 
information that it contains. This is most heartening as 
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indicating the public reaction in Washington toward Group 
Health Association activities. I am referring your letter 
to Dr. Olin West, Secretary of the Association, and Dr. R. 
G. Leland. 

With best wishes and with the hope of seeing you some¬ 
time soon, I am 

Sincerely yours,” 

Exhibit 281 is a carbon copy of a letter from Dr. Fish- 
bein dated September 19, 193S, addressed to Dr. Arthur 
W. Erskine at Cedar Rapids, Iowa, and it reads as fol¬ 
lows (reading): 

“I have read with great interest your letter of September 
9 and also the material sent to you by A. II. Woods. I am 
sending your letter also to Dr. Olin West, since it is ad¬ 
dressed jointly to him. I believe that the action taken by 
the House of Delegates, which is reported in the Journal 
of the American Medical Association for September 24, 
will indicate to you the progress that has been made. I 
will be much interested in hearing your comment as to the 
action taken by our House of Delegates. 

Verv truly vours,” 

I am familiar with the Principles of Medical Ethics 
and lecture on the history of medical ethics in a medical 
school. The framework of the principles was developed 
in Manchester, England, and was first published in 1803 
after William Heatherton and others had given their opin¬ 
ions. The first draft was modified and adopted by the AM A 
in 1848. The modified draft being written by Isaac Hayes, 
then editor of the Journal of the AM A. Since that time 
there have been modifications of the fundamental prin¬ 
ciples, primarily with the object of covering new develop¬ 
ments, both in scientific and what might be called the gen¬ 
eral nature of the medical practice. There isn’t the slight¬ 
est scientific or authentic evidence in support of the state¬ 
ment that under the Principles of Medical Ethics, as inter¬ 
preted by the AMA and its affiliated constituent and com¬ 
ponent societies, they can and do frequently condemn as 
unethical group practice on a risk-sharing basis, particularly 
because such practice is in business competition with 
and threatens the incomes of doctors engaged in practice 
on a fee-for-service basis; and particularly, the doctors 
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so practicing who arc members of the AMA and iits affil¬ 
iated societies. 

Q. Are the AMA and its affiliated constituent and com¬ 
ponent societies interpreting the rules of ethics principally 
because, in so far as the risk-sharing prepayment basis of 
medical practice is concerned, there is competition from 
the money angle between fee-for-service practice as com¬ 
pared with group practice? 

A. Again, I would say that from long tradition every¬ 
thing that is taught to every medical student in every quali¬ 
fied medical school is absolutely opposed to any such con¬ 
cept of medical practice. j 

I have never combined and conspired for the purpose of 
restraining trade in the District of Columbia, or for the 
purpose of restraining Group Health, or for the purpose 
of restraining the members of Group Health, or fjor the 
purpose of restraining the doctors serving on the niiedical 
staff of Group Health, or for the purpose of restraining 
doctors not on the staff of Group Health; or for the pur¬ 
pose of restraining the Washington hospitals in the busi¬ 
ness of operating such hospitals. I never did anything, 
wrote anything, or discussed with anybody, any matter con¬ 
cerning the Washington hospitals in 1937 and 1938. I have 
never endeavored or tried to restrain anybody from becom¬ 
ing a member of the staff of Group Health, and to my knowl¬ 
edge I don’t know anybody who lias been or now is on the 
staff of Group Health. I have done nothing for the purpose 
of hindering or restraining Group Health, any members of 
its staff, or anybody connected with Group Health. I 1 have 
heard it has a clinic on I Street, but I don’t even know yhere 
I Street is. I have never been there and I have never;done 
anything to restrain them from carrying on this clinic. I 
published a current comment in the Journal somewhere in 
December, 1938, covering the hearings which had been; held 
in Congress on the question of the appropriation, that is, 
Congressman Woodrum’s hearing. j 

i 

I 

Cross-examination. j 

i 

By Mr. Lewin: j 

I work on a salary for a fairly large corporation. When 
I asked Mr. Hartfield for information I was specifically 
inquiring as to how the excitement in Washington inter- 


i 


i 
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ested the average citizen and asked him to ask some of his 
employees what their reaction was. He found a rather 
disinterestedness among his employees which I found inter¬ 
esting and heartening. To me it was interesting that a 
movement that had so much pressure interested so few. 

I take responsibility for the article published in the Jour¬ 
nal of October 2, 1937, concerning Group Health. 


Dr. Charles S. White, a witness for the defendants. 

Direct examination. 

By Mr. Leahy: 

I am a surgeon. I graduated from George Washington 
Medical School in 1898, practiced my profession from that 
time, and have specialized in surgery from 1908 to date. 
I spent two years in private practice and eight years in 
hospital experience in Emergency, George Washington, and 
Columbia Hospitals in Washington, and part-time in New 
York. I am professor of surgery at George Washington 
University and head of the Department of Surgery in Gal- 
• linger and the Doctors’ Hospital, and on the consulting 
boards of four or five others, including Emergency, Garfield, 
and Providence Hospitals. I have been connected with 
George Washington in a teaching capacity since 1899. I 
am on several committees at the hospital, one on adminis¬ 
tration and one on admission to hospital privileges. 

I have been on the committee on admission since 1934, 
with Dr. Mallory and Dr. Howard Kane. Dr. Mallory 
covers medicine; Dr. Kane obstetrics and gynecology, and 
I surgery. In reporting on privileges we report to the staff 
of 40 or 50 men, who have practicing and teaching privi¬ 
leges in the hospital and medical school; George Washing¬ 
ton University had two staffs, an appointed staff and a 
courtesy staff, the latter of which has no official connection 
with the hospital. Courtesy staff doctors are allowed to 
visit patients in the hospitals. The staff is appointed by 
the Board of Trustees of the University. The committee 
on applications, on investigating an application for privi¬ 
leges, refers it to the appointed staff. The appointed staff 
takes care of patients, mostly free patients, in the hospital 
of the University, whereas the courtesy staff is composed 
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mostly of those doctors, practicing physicians of Wash¬ 
ington, who are permitted to take and treat private patients 
in the hospital. Any doctor who wishes to avail liimself 
of courtesy staff privileges fills out an application on a 
printed form stating his qualifications, age, education, the 
societies to which he belongs, the medical papers written 
by him, and his experience. The application is read before 
a staff meeting and is then turned over to me as chairman 
of the committee on privileges; I sort them, keeping} those 
relating to surgery, and referring those relating to medi¬ 
cine to Dr. Mallory and those relating to obstetrics and 
gynecology to Dr. Kane. I then refer applications for 
surgical privileges to the Washington Academy of Surgery, 
as in 1934-1935, we decided to adopt this procedure to 
secure investigation from the Academy. The Academy 
acts in an advisory capacity to the committee. The sec¬ 
retary of the Washington Academy of Surgery receives 
the applications, investigates them, and returns the Appli¬ 
cations with reports which I receive and take back to the 
next regular meeting of the staff for a vote. Whep the 
vote is taken the applicant is notified of the vote. Since 
I have been connected with George Washington University 
Hospital, or any of the hospitals here in Washington, no 
hospital permits a man to practice without courtesy privi¬ 
leges unless in a grave emergency, and then sometimes that 
is waived until he can make out the proper application!, and 
that is true of all hospitals. After the application is voted 
on by the medical staff it is then sent to the dean, or the 
superintendent of the hospital, who happens to be the (lean, 
and his secretary takes up the matter from that poinjt on. 

I am a member of the Washington Academy of Surjgery 
and am on the committee investigating the qualifications 
of applicants to practice surgery. I know that an applica¬ 
tion on behalf of Dr. Raymond E. Selders, whom I niever 
met personally, was made to George Washington Univer¬ 
sity Hospital sometime in 1937 and was turned over tq me 
after it was read at a staff meeting. I referred the appli¬ 
cation to the Washington Academy of Surgery. The refer¬ 
ence of any application for courtesy privileges in George 
Washington Hospital to the Washington Academy of Sur¬ 
gery had nothing to do with Group Health, as all applica¬ 
tions for surgery privileges are turned over to the Academy, 
and that procedure is routine. As soon as the application 
was returned by the Washington Academy of Surgery it 

I 
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was read before the staff of George Washington University 
Hospital. The application was not delayed at all and went 
through the regular routine. I knew at the time that Dr. 
Selders was connected with Group Health because I had 
read of it in the newspapers, as news of the situation was 
all over the newspapers, including the front page. Dr. 
Selders’ connection with Group Health had nothing what¬ 
soever to do with the handling of his application at George 
Washington Hospital. The recommendation received from 
the Washington Academy of Surgery on Dr. Selders’ appli¬ 
cation was adverse. The application was turned in to the 
dean, who presided at the staff meeting, with the notation 
that the Academy did not approve of his application. It 
was then put to a vote, submitted to the open staff meeting, 
and the staff voted not to give him the privileges. Nothing 
was said at the staff meeting that his application should 
be rejected because he was a member of Group Health, 
and that had no effect so far as I know on the vote; and 
the vote was based solely on his professional qualifications. 
The hospital made no independent investigation into the 
qualifications of Dr. Selders, and certain other doctors 
were rejected along with Dr. Selders, and his rejection in 
no way differed from them or from any other doctor seeking 
surgical privileges at George Washington whose application 
was denied. 

When an applicant seeks general surgical privileges in 
a hospital that means the privilege of operating on anyone 
he might send there as a patient, and do any operation 
which he thinks the patient requires, without any sort of 
supervision. In other words, to have complete charge of 
the patient, and to do a major operation, open the abdomen, 
or anything you want. It is the highest privilege that you 
can give a doctor, and that is why such an application is 
scrutinized pretty closely, as a hospital is more or less 
responsible for the work being done there, and feels that 
man who can do any sort of an operation without super¬ 
vision should be a first-class surgeon, with a large amount 
of experience. In some cases, a man is allowed to operate 
while some other older practitioner stands by in order to 
allow proper experience. “Without supervision” would 
mean that a man may go into a hospital and do as he 
pleases with the patient, if the patient permits it. I am 
a member of the District Medical Society, of the AMA, and 
am on the committee of the District Society dealing with 
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compensation, claims and adjustments. I do not now hold 
any office in the Washington Academy of Surgery, jbut am 
a past president of it, as well as of the Medical Sopiety. 

i 

Cross-examination. ! 

! 

By Mr. Lewin: 

Dr. John Reed was a member of the medical staff that 
voted on the application of Dr. Selders, as well ajs Drs. 
Jacob Kotz, Daniel Borden, Dr. Mallory, Dr. Arch L. Rid¬ 
dick, and Dr. Warren W. Sager; I only attended one iheeting 
during 1937 and 1938, and I am not familiar with the com¬ 
mittees or the members of the various committees of the 
Medical Society or their activities. I voted as I did bn Dr. 
Selders’ application because of the report received from 
the Washington Academy of Surgery. I don’t kno^ upon 
what the other members of the staff based their votes. 
Dr. Selders’ application disclosed that he had graduated 
in medicine from the University of Oklahoma in June, 1 1927; 
that he received a Bachelor of Arts and Bachelor of Science 
degree in chemical engineering; that he received a Bachelor 
of Science degree in medicine. I think the University of 
Oklahoma is all right now, but I don’t know what it was 
then. The application also disclosed that he interned in 
1927 and 1928 at St. Joseph’s Infirmary at Houston, Texas; 
I know nothing adverse to that institution, but whether or 
not he had good interne training would depend on the insti¬ 
tution, and I cannot say wdiether his training -was gobd or 
bad. I also found that he was a resident in surgery at Wor¬ 
cester City Hospital, in Massachusetts, in 1936-1937. I 
know nothing of the standing of that hospital, and nothing 
against it. This information was not used by our Com¬ 
mittee and was sent by the staff to the Washington Academy 
of Surgery for its recommendation. I was not a meihbcr 
of the credentials committee of the Washington Acaclemv 
of Surgery and did not attend its deliberations or take part 
in the investigations it conducted concerning Dr. Selders. 
I saw that he had been admitted to practice medicine in 
the District; he had graduate work in the school of medi¬ 
cine in the University of Pennsylvania, a very good insti¬ 
tution ; and would appear to have some qualifications in 
some kind of surgery. Dr. Selders applied for general 
surgery, which means general surgery of all types land 


l 


l 




1114 


would include minor surgery. We don’t discriminate. He 
asked for general surgery and he was turned down in gen¬ 
eral surgery. He didn’t ask for minor surgery. I saw 
that he was a member of the Harris County Medical Society 
and of the AMA, but didn’t know whether he was a member 
of any of the local societies, and I presumed that he was 
not a member. I saw that he had had teaching experience 
in the University of Oklahoma and staff appointment at 
various hospitals, the Memorial Hospital in Houston, Texas, 
and St. Joseph’s Infirmary, and had made some contribu¬ 
tions to medical literature, but I don’t think what a man 
writes indicates his ability in surgery. 1 see that he gave 
some references, a Dr. Lee, Dr. Brown, Dr. Moore, and Dr. 
Mclvor. 

I wasn’t present at the meeting of the Washington Aca¬ 
demy of Surgery that took up the application of Dr. Solders. 
The Washington Academy of Surgery is made up largely, 
if not entirelv, of members of the Medical Societv. I 
don’t know what action the Medical Society took regarding 
the ethical question of a doctor being with Group Health. 
I think that if Dr. Solders had asked for privileges in minor 
surgery, on his record, he might have gotten it, but it is 
not customary to make a suggestion to that effect, as it is 
not up to the hospital to suggest how a doctor may obtain 
privileges; if he desires them he should seek them. If Dr. 
Selders had re-applied for minor surgery it would not come 
to me because that comes under medicine. The last I recall 
is that Dr. Selders’ application came up again at a staff 
meeting on October 10,1938, and it was moved and seconded 
that the application be referred to the Washington Academy 
of Surgery and follow the usual procedure. I know Dr. 
Glenn I. Jones but I never told him that any member of 
the medical profession who joined Group Health would 
lose membership in the Medical Society arid that any mem¬ 
ber who consulted with a member of the staff of Group 
Health would likewise lose membership. I may have said 
it was my opinion that something like that would happen, 
but I couldn’t tell him it would happen. 

Redirect examination. 

Dr. Selders’ application took the regular course that 
every other application had taken prior to his, and ever 
since, as far as I know, and there was no exception in his 
case whatsoever. Since the time it was voted that the 
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Washington Academy of Surgery should make inyestiga- 
tions on applications for general surgery I havd never 
personally investigated an applicant and have always felt 
that the Academy was in a position to do it much better 
than I. I have never written any reference of any applicant, 
and the references, as well as the application, went 1 to the 
Washington Academy of Surgery. Dr. Selders’ applica¬ 
tion was on the regular form. We get about 150 jto 200 
applications for surgical privileges alone a year. Courtesy 
privileges, when granted, are for one year at; George iWash- 
ington. Along with Dr. Selders’ application, in the course 
of a year, I sent 20 or 30 other applications to the Wash¬ 
ington Academy of Surgery; other applications for surgical 
privileges were rejected, as it is nothing unusual to 'reject 
applications for surgical privileges. The question of, mem¬ 
bership in the local society has never come up in tlip con¬ 
sideration of an application, so far as I know. The ihatter 
of Dr. Selders’ membership in any organization was not 
discussed. There was lots of publicity about the matter 
and I felt that Dr. Selders ought to have a square deal; 
I made it plain to the staff that their decision was ;to be 
purely on his professional qualifications. I don’t remember 
seeing a questionnaire of Dr. Warfield’s, and if I ever saw 
it I must have thrown it in the waste paper basket, for it 
made no impression on me, and no such questionnaire 1 ever 
came before the staff of George Washington Hospital for 
action that I recall; and I have no recollection of ever acting 
on any such questionnaire. Xo action was ever takejn on 
the so-called Mundt Resolution at any meeting I attended 
at George Washington Hospital, and such a matter itever 
came before the staff for discussion. Xo motion ever came 
up for consideration by the staff to the effect that !only 
members of the District Medical Society should be members 
of the staff of George Washington; as a matter of fact 
there are plenty of members of the staff who are not mem¬ 
bers of the District Medical Society, some 20 or 30, jand 
there have been such for more than five years. I don’t 
think that the staff at George Washington ever took any 
position whatsoever with reference to Group Health; I 
never heard Group Health discussed in the Society. Wjlien 
I voted upon the application of Dr. Selders I certainly:did 
not vote for his rejection in an effort to restrain or break 
up Group Health. I voted to reject him purely on the 
report of the Washington Academy of Surgery in which 
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I had the utmost confidence, believing they would give him 
a proper examination or investigation, and voted for 
nothing else, as I didn’t know Dr. Selders, had never seen 
him, and, I would reject any man that the Academy would 
not approve, even my own son. 

Recross-examination. 

Surgical applications are referred to the Washington 
Academy of Surgerv because the Academv has a committee 
of ten men having affiliations with all the hospitals in Wash¬ 
ington, and I believe that such a committee of ten could 
investigate a man better than a committee of one, which 
would be me, and we refer such applications to that com¬ 
mittee as it is already set up, acting for all the hospitals 
in Washington, in an effort to get a standard board of ex¬ 
amination. When the Washington Academy reports on an 
applicant simply as disapproved that is sufficient for our 
purposes, as we have complete confidence in the Washing¬ 
ton Academy of Surgery and, hence, the hospital voted to 
accept their recommendation and our committee knew 
nothing of Dr. Selders except that the Washington Academy 
of Surgery had turned him down for undisclosed reasons. 

Redirect examination. 

At one meeting the committee turned down two men for 
privileges, one Dr. Allan E. Lee, who asked for general 
surgery and was disapproved, and the other was a member 
of the District Medical Society also seeking surgical privi¬ 
leges, both turned down because we did not think they were 
qualified to do general surgery. 


Dr. Henry C. Macatee, a witness for the defendants. 

Direct examination. 

By Mr. Leahy: 

I have resided in the District since 1895. I have been a 
member of the Medical Society of the AMA since 1902. I 
have been a practicing physician in the District since 1901. 
I graduated from George Washington University in 1900, 
interned at Garfield from 1900 to 1901. In 1903 and 1904 
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I was superintendent of George Washington University 
Hospital. I am a member of the Society of Incorporators, 
of the Board of Directors, of the Executive Committee of 
the Board of Directors, president of the Medical Staff, and 
ex officio chairman of the Advisory Committee of Garfield 
Hospital. The Board of Directors of Garfield is the govern¬ 
ing board and is composed of about 18 or 20 laymen besides 
myself, Dr. Beichelderfer, and Dr. Lindsay. I have special¬ 
ized in internal medicine since 1918. j 

In the middle of May, 1937, my attention was first di¬ 
rected to Group Health when I was invited to attend a 
meeting at the office of Dr. William Gerry Morgan. Prior 
to that I knew nothing whatever of Group Health. I went 
to the meeting, which was attended by Drs. Morgan, 
Christie, Groover, Colonel Glen I. Jones, and some medical 
officer of the Army whom I don’t remember. Colonel Glen 
I. Jones was the speaker, giving information concerning 
Group Health. The next occasion of my obtaining informa¬ 
tion concerning Group Health was at the meeting df the 
Executive Committee of the District Medical Society on 
June 1,1937. At that time I was a member of the Executive 
Committee. I was then and am now a delegate of the Medi¬ 
cal Society to the AMA. From 1905 to 1920 I was recording 
secretary of the Medical Society; in 1921 I was president 
of the Society and, therefore, I was a member of the Execu¬ 
tive Committee by election and was chairman for twjo or 
three years. j 

At the Executive Committee meeting of the Medical So¬ 
ciety on June 1, 1937 there was a discussion concerning 
Group Health. Dr. Verbrycke made a report that he! had 
obtained a copy of a prospectus of a mimeographed pam¬ 
phlet describing the purposes and plan of operation of 
Group Health, marked “Confidential,” which I had seen 
a few days previously at Dr. Verbrycke’s and my own office. 
The minutes of June 1, 1937 substantial^ indicate what 
occurred, at that meeting. j 

Defense counsel read from the minutes of the Executive 
Committee meeting of June 1, 1937 (Gov. Ex. 36) to j the 
jury as follows: 

i 

“The Chairman, in addressing the meeting, said thatjthe 
reason for calling the special meeting was on account of 
certain serious situations that had developed. The Home 
Owners Loan Corporation, the Veterans Bureau, the Soil 
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Conservation Department, and the Reconstruction Finance 
Corporation had already undertaken the development of 
a plan for medical care of their employees. He had learned 
that the Home Owners Loan Corporation was attempting 
to get an appropriation from Congress’’— 

#•••••« 

“He thought it was the duty of every member of the 
Society to contact their representatives with a view to block¬ 
ing this effort. The idea was to get sufficient funds to 
finance a medical service plan. Briefly, the plan, accord¬ 
ing to his information, was that Dr. H. R. Brown is to be 
the Medical Director at $8,000 a year. Mr. Brown is now 
in the Veterans’ Bureau in charge of the Tuberculosis Di¬ 
vision. Government employees would pay a certain amount 
per annum from their income. The Chairman was under 
the impression that it would be impossible to get an injunc¬ 
tion out against the procedure and that the only hope would 
be to hold off the adoption of the plan until the Medical 
Society could work out a substitute plan that would be less 
vicious. Dr. Thompson called on Dr. J. Russell Verbrvcke, 
Jr., who had been very much interested in this subject. 

Dr. Verbrvcke said that he had heard of this plan and 
he had in his hand a prospectus, marked ‘Confidential,’ 
in which details had been very well worked out. He added 
that there were certainly some parts of the plan that would 
seem intriguing. He had written a letter to Dr. W. C. Wood¬ 
ward, which he stated was semi-official, in which he outlined 
the situation with a view to getting the opinion of the AMA 
headquarters. He then proceeded to read rather exten¬ 
sively from the prospectus at hand. This prospectus was 
to be known as the Group Health Association, Inc. Mr. 
William F. Penniman of 1869 Wyoming Avenue, X. W., 
is President; Mr. H. T. Berry, 3019 Rittcnhouse Street, is 
Secretary. The Twentieth Century Foundation was beyond 
a doubt interested in this so-called Filene Association, and 
would in all probability help finance the project to get it 
started. It had been estimated that there were some 119,- 
000 Government employees and that the expected sum to 
be obtained from these employees would amount to $1,750,- 
000.00 per annum. It was contemplated to hire 80 physi¬ 
cians ; their salaries would range from $3,000.00 to $12,000.00 
per annum. They would not be allowed to do outside work. 
Briefly, the plan was to have an employee, whose income 
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was $1,000.00 a year, contribute $40.00 a year fo!r health 
service. If a man’s income was $10,000.00, he wquld pay 
$400.00 a year. It is estimated that at the present time indi¬ 
viduals pay from 4 to 5 percent of their income for medical 
care. One physician would take care of about 833i people. 
It was contemplated to have the wife and family of the 
Government employee included. The children wpuld be 
on a sliding scale. j 

Colonel Glenn I. Jones, who was present by invitation, 
stated that he had been invited to a meeting of the Home 
Owners Loan Association which was organizing a plan 
for taking care of the health of its families. Hd stated 
frankly that he had been offered the general management 
of this organization. The conference he attended lasted 
2 1 /* hours. He promised then that he would attempt to draw 
up an organization chart. He first suggested a small clinic 
with physicians and consultants. He told them frankly 
that if the Medical Society of the District of Columbia dis¬ 
approved their efforts that there would not be any available 
medical assistance which could be depended upon. Hej stated 
that he had consulted Drs. C. S. White, T. A. Grooyer, A. 
C. Christie, and also William Gerry Morgan. He learned 
that they were opposed to the entire proposition of tljie pre¬ 
payment plan.” i 


My statement is not fully represented in the minutes. 
What I actually said was that I had attended the meeting 
at Dr. Morgan’s office, that I heard the statement; made 
by Dr. Jones at that time and that it was obvious that! much 
of our information was based on rumor; that the only con¬ 
crete evidence about the plan was the prospectus; that the 
plan had not yet been fully organized; wasn’t fully com¬ 
pleted ; wasn’t ready to go into action. If and when it did go 
into action and came into conflict with the Medical Societv in 

I • 

any way our attitude would have to be entirely predicated 
on our own organizational rules and regulations. 'That 
we might have to consider the question of contract practice; 
that in that case it might be necessary to discipline mem¬ 
bers if they entered into contracts or contract practice 
contrary to our regulations; that if the relations to hos¬ 
pitals were undesirable from a medical point of vie\y our 
action would be limited to such influence which we might 
exert through our members, who were members of the 
medical staff of the hospital, but that we could not dibectly 
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control the hospital for reasons well known to ourselves. 
The regulation I had in mind in speaking of contract prac¬ 
tice was the one adopted in amended form in March 1937, 
Article IV, Section 5, which had been in the constitution 
since January, 1936. The adoption of that particular article 
had nothing whatsoever to do with Group Health, nor did 
the amendment thereto, adopted in March, 1937, for to my 
knowledge nobody in the Executive Committee had any 
information about Group Health in March, 1937, and I 
had none. In no discussion of the amendment by the Execu¬ 
tive Committee was GHA ever mentioned. The object of 
the amendment was to provide the Society with a means 
of regulating its members with regard to contract prac¬ 
tice insofar as the contract might be out of accord with 
ethical principles, and our conception of good public policy. 
The amendment was occasioned by a very disagreeable 
problem which arose in the District of Columbia, that had 
nothing whatever to do with Group Health, but rather had 
to do with a member and an industrial medical clinic for¬ 
merly employing that member but which had summarily 
discontinued his services, and employed another member. 
The clinic was not Group Health and had been in operation 
prior to January, 1936. The June 1, 1937 meeting of the 
Executive Committee was held and the only action taken 
there was to authorize the appointment of a subcommittee 
to gather facts relative to Group Health for presentation 
to the Executive Committee for its guidance. Dr. McGovern 
was chairman of that subcommittee, the other members 
being Dr. Hooe, Dr. Templeton, Dr. Connolly, Dr. Davis, 
and Dr. Gill, Jr. I had no official connection with the sub¬ 
committee. The appointment of that committee was the 

onlv action taken bv the Executive Committee at the June 
* » 

1 meeting. 

I discussed Group Health with some colleagues at the 
Atlantic City convention of the AMA in June, 1937, and 
with Dr. Woodward on several occasions, and made a brief 
report to the House of Delegates of what we had learned in 
Washington; it was received but no action was taken on it. 

On June 21,1937 the Executive Committee meeting of the 
Medical Society received the preliminary report of the fact¬ 
finding committee; Dr. McGovern reported for his committee 
that they had been diligently seeking information regarding 
Group Health and had been unable to obtain official in¬ 
formation. I made a verbal report of my attendance at 






1121 


the AMA convention and my efforts to communicate these 
facts and rumors to the House of Delegates, and Dr. Ver- 
brycke made a report, Dr. Verbrycke stating that frjom what 
information could be obtained, the movement as it aippeared 
was not a drop in the bucket to what this movement might 
grow to; Mr. Ross Garrett appeared at the meeting with a 
great deal of information. Mr. Garrett is the administrator 
of the Health Security Administration, an eleembsynary 
institution for bringing contact between indigent arid near- 
indigent patients with facilities for their medical care, in 
hospitals and dispensaries. 

Q. Under whose supervision is it administered?! 

i 

Tiie Government objected on the ground of immateriality 
and was sustained, with exception noted. 


Defense counsel read tiie minutes of the Executive Com¬ 
mittee meeting of June 21, 1937 (Gov. Ex. 30) to tiie jury 
as follows: ; 

“It was decided that it was only right that the Executive 
Committee should know all the facts and, therefore, Dr. 
Brown and Mr. Russell should appear before the Executive 
Committee and give all the facts.” ' 

“Mr. Garrett has emphasized that any action taken by 
the Society should be a matter of all haste as he had definite 
information that the material and wherewithal for setting 
up a medical care prepayment plan was definitely at hand. 
It was ascertained that the Government is allowing! free 
time for the activities destined to bring a plan of medical 
care to Washington. Xo one seemed to be able to find out 
whether Dr. Brown and Mr. Russell were on the Govern¬ 
ment payroll. It was mentioned in this connection thatjwith 
various New Deal projects workers were not always shown 
to be on the payroll but their source of income fro ml the 
Government appeared unmistakably. Dr. Verbryckd at 
this point with a detailed plan that had been organized by 
the subcommittee as an acceptable substitute for the cooper¬ 
ative medical service plan. 

“Dr. Verbrycke stated that he had sent by air mail! an 
outline of the cooperative medical service plan to Dr.jW. 
C. Woodward, and requested that Dr. Woodward meet with 
him in Washington. Every effort was made by Dr. Wood¬ 
ward to ascertain who was financing the project. He i|net 

with little success with his inquiries. j 

! 
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“It was stated that Dr. H. C. Macatee at the meeting of 
the House of Delegates in Atlantic City, outlined the plan 
that was all ready for trial in Washington. It seemed as 
though the attitude "was : 

“ ‘We are sorry; we have no solution; you work it out.’ ” 

The plan referred to was a report made by the committee 
on economics, Dr. Verbrycke, chairman, in which the salient 
principles of some cooperative plan might be considered by 
the Medical Society to offer to the public. The minutes of 
June 21, 1937 show the following action: 

“The Secretary made a motion that a special meeting 
of the Executive Committee be held on the evening of Wed¬ 
nesday, June 23rd, and that Dr. Henry Rolfe Brown be in¬ 
formed that his presence would be welcomed; also the pres¬ 
ence of anv of his conferees. 

* 

This motion was seconded and in the discussion the ques¬ 
tion of executive session on that evening was brought out. 
It was decided that this could be worked out afterwards. 
This motion w^as adopted.” 

The minutes do not convey the spirit of what I said on 
that occasion. I said substantially what I said on a previous 
occasion in which I stated that the record would have to be 
qualified by my conviction that so far as the Medical So¬ 
ciety itself could proceed in this or any similar circum¬ 
stance, it would have to be limited by its own constitution 
and by-laws, and what it could do under the constitution 
and by-laws in disciplining its members if they should be¬ 
come involved adversely with any provision of the constitu¬ 
tion and by-laws, and that so far as hospitals were con¬ 
cerned, we should onlv exert an influence through our own 
members so far as that might go. 

Defense counsel read from the minutes of the Executive 
Committee meeting of June 21, 1937 (Gov. Ex.. 36) as fol¬ 
lows : 

“Dr. H. C. Macatee, in addressing the meeting, stated 
that the Principles of Medical Ethics of the American Medi¬ 
cal Association had been amended at the meeting in At¬ 
lantic City so that the interpretation of the free choice of 
physicians would be broadened with the idea of adjusting 
itself to the various compensation laws. He then recited 
some of the details of his attempts to bring to the House 
of Delegates the important situation that now confronts 
the profession in Washington. It was not until Thursday, 
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the last session of the Delegates, that he was able to bring 
the matter on the floor, and as stated scant attention was 
given to it. Details of Senator Lewis’ presentation to the 
House of Delegates were given. It appeared that thj* Sena¬ 
tor had come before the House of Delegates with the knowl¬ 
edge and approval of the Nation’s Chief Executive. j He let 
it be known that the President was sympathetic with the 
American Medical Association and its motives, and he, 
Lewis, wanted to be advised as to just what the profession 
wanted done. The Kopetzky set of resolutions were defi¬ 
nitely tied in with a conference”- 

Mr. Lewin: The part that you are reading now 7 !—does 
not that refer to something else that is not germane to this 
case ? 

Mr. Kelleher: And is not in evidence, either. j 

Mr. Leahy: Oh, yes; it is all in evidence (resuming read¬ 
ing) : | 

“The Kopetzky set of resolutions were definitely tied 
in with a conference that had been held at the White House 
last April, at which Miss Esther Everett Lape and other 
socially inclined members of the profession were present. 
Specifically, representatives of the American Medical! Asso¬ 
ciation were excluded. In effect Kopetzky’s series of reso¬ 
lutions, after going to a reference committee, were in essence 
similar to what was given two years ago to the planjsome- 
times known as the Washington Plan presented by Dr. 
Macatee. In effect the American Medical Association had 
accumulated considerable data and these data were javail- 
able to the various state societies and to the workers jin the 
United States Government. The plan from New York was 
predicated on the principle that care of the sick indigent 
was a taxpayers’ problem; that the doctor should be paid 
for taking care of them, further that hospitals should be fi¬ 
nanced by the Government and that no longer would there 
be many hospitals in bad financial straits; further, the! Gov¬ 
ernment would subsidize scientific investigations of various 
hospitals. 

Dr. Macatee, in summary, stated that two ways available 
in combatting or controlling any such scheme as recently 
proposed in Washington might probably be handled (1) 
through disciplining our own members who undertook to 
participate and (2) the possibility of doing something to 
recalcitrant hospitals through pressure on their staffsj. He 
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mentioned the various cooperative plans that were now in 
force, that the Ross-Loos plan of California and various 
county societies had through their medical societies handled 
the situation. There was now a bill before the legislature 
in the State of Wisconsin that would definitely prevent any 
interference with doctors who were members of societies 
in their activities in any scheme of socialized medicine. In 
other words, the societies would be prohibited by law to 
discipline their members.” 

Dr. Brown and Mr. Russell were invited to appear on June 
23rd but actually appeared on June 24, 1937, i. e., Dr. 
Brown, Mr. Penniman and Mr. Zimmerman came on that 
date. 

Defense counsel read from the minutes of the District 
fair transcript of what occurred. 

I am not going to take the time, ladies and gentlemen of 
the jury, to read all of this; it is too much. There are some 
portions which I would like to bring to your attention, more 
particularly a statement by Dr. Conklin which was given 
toward the end of the meeting, as well also as a statement 
by Dr. Groover (reading) 

“Dr. Conklin”-— 

This is toward the end of the meeting- 

“I think that all of us present tonight appreciate just what 
these gentlemen have done. They have been kind enough, 
good enough, to come down and meet 'with us. They have 
answered all of our questions and have not denied us at 
all, no matter what their own personal feelings may have 
been concerning some of it. We are primarily interested 
in the patient’s welfare. That has been demonstrated time 
and time again in this country and throughout the United 
States. I am wondering if they would accept a committee 
of three of the Medical Society to meet with them with a 
view of making presentations as clearly as possible of the 
Medical Society’s attitude primarily toward this particular 
proposition from the viewpoint of the patient primarily. I 
wonder if that would be acceptable. I have no authority 
to say that the Medical Society would appoint such a com¬ 
mittee, but if that would be acceptable to the Medical So¬ 
ciety, do you gentlemen think you would accept a proposi¬ 
tion of that kind ? 
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Dr. Brown: A further meeting to elucidate certain ques¬ 
tions? 

Dr. Conklin: I am sure there are certain ideas that defi¬ 
nitely seem to be fixed. There is a possibility ini further 
conference with three representatives of the Medical So¬ 
ciety who would go down to the Home Owners Loafi Corpo¬ 
ration and talk these things over and see whethejr or not 
some alternative proposition will operate that wfould be 
acceptable to some eight hundred practicing physicians here 
in the District of Columbia. I would think it woiiild be a 
wonderful thing.” j 

i 

Mr. Lewin: Will you read what Dr. Brown said? 

Mr. Leahv: Oh, surely (reading): “Dr. Brown. Our 
objectives are identical with those you have expressed. We 
have no objections to meeting any committee of three. 

The Chairman: To confer with their own comnjittee if 
they would like to have such a meeting. 

We have a board of trustees, said Mr. Pcnniman. It might 
not be a bad idea to have as many men as they ^ant to 
discuss the thing further. There is no question that other 
units in the Government are going to undertake the same 
thing. 

Dr. Conklin: If we may have a definite assurance of ten¬ 
tative acceptance of this plan, I think your coming dojwn has 
been just the most successful thing with a view to definite 
harmony. I think that is what we want. We want! to see 
these men and greet these men and have them certainly 
not fighting organized medicine, because I think any doctor 
who attempts to do that is doomed to failure. We vfant to 
have this committee of three representatives meet with you 
and talk these things over with a possibility of making some 
little rearrangement wherein we can come before qur en¬ 
tire membership and present this thing and recommend 
adoption. j 

Dr. Brown: We are anxious for cooperative intercourse. 
We would be glad to have you consider those plans.! 

Mr. Penniman: I want to say what I should havie said 
and would have liked to have said at the outset. Reversing 
the words of Shakespeare, I came down here with the idea 
of praising Caesar, not burying him. I have the mosjt pro¬ 
found respect for the medical profession, always haye had 
and always will have. It is the desire of this Association 
to work to the ultimate end that we may give our employees 
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medical care—I speak not as an official of the Home Owners 
Loan Corporation, but as one of the employees—medical 
service of the highest type within their ability to pay and 
to solicit at every point of view possible the full coopera¬ 
tion of the Medical Society of the District of Columbia. 
Glad to have it. I would like to make a suggestion. Since 
we have a board of trustees consisting of eleven employees 
of the Corporation who have been elected by the employees, 
if you would be good enough to drop us a line so we can put 
it clearly to the board, your point of view, I am safe in 
saying that it would meet with a ready response. 

Dr. Conklin: You mean, the point of view as to this com¬ 
mittee of three ? 

Mr. Penniman: Yes.” 

And at that time Mr. Penniman and Dr. Brown and Mr. 
Zimmerman left the meeting. Then following a suggestion 
on the part of the chairman, after those three had retired: 

(Reading further): 

“The chairman said he would welcome a motion to the 
effect that a copy of these minutes be sent to the active 
membership so they would know what was going on. It 
was his opinion that 90 per cent of the membership knew 
nothing about this plan.” 

Then follow pages of discussion back and forth upon a mo¬ 
tion, and finally, after expressions by Ruffin, Bennett, Hooe, 
and Schoenfeld, and I don’t know how many more, there 
was a motion. 

A proposition was adopted at that meeting finally, and 
a committee including part of the old committee was ap¬ 
pointed for that purpose. I served as a member of that 
committee. On Julv 26, 1937 I went down to talk with the 
board of trustees of Group Health. That committee re¬ 
ported to a meeting of the Executive Committee on July 
12, 1937. The minutes of that meeting (Gov. Ex. 37) is a 
fair transcript of what occurred. 

Defense counsel read excerpts from the minutes of the 
Executive Committee meeting of July 12, 1937 (Gov. Ex. 
37) as follows: 

“Dr. F. X. McGovern, Chairman of the subcommittee 
that was appointed to confer with representatives from 
the Group Health Association, Inc., was recognized and 
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made a motion that his report be given preference over the 
other agenda for this meeting and that it be heard at this 
time. It was duly seconded and adopted. i 

For the information of the new members of the! Execu¬ 
tive Committee Dr. McGovern outlined the prepayment 
medical care plan that has been set up by the Home Owners 
Loan Corporation, stating that the Executive Coipmittee 
had appointed a subcommittee to meet with the committee 
on Medical Economics to study the prospectus and bring a 
report back to this committee. A report which wjas pre¬ 
pared by Dr. J. Russell Verbrycke, who was then the chair¬ 
man of the committee on Medical Economics, was approved 
in principle by the Executive Committee at a subsequent 
meeting. Since that time the subcommittee has met and 
studied and reviewed supplementary plans by Dr. Verbry- 
cke which Dr. McGovern offered as a report of the Execu¬ 
tive Committee tonight. j 

Dr. H. C. Macatee interpolated for the information of 
the new members of the Executive Committee that uij>on the 
adoption in principle of the report of the subcommittee, the 
subcommittee was given instructions to negotiate on the 
basis of the report with the Medical Service Corporation, 
and this supplementary report is now made to gain| alter¬ 
native instructions. j 

Dr. McGovern, in answer to why the subcommittee had 
not met with the Group Health Association representatives 
up to this time, said that his committee did not feql that 
it was ready to meet until it had something concrete to 
offer. He stated that within the past week Dr. Olin West, 
Secretary of the American Medical Association, was jin the 
city and met with the committee and it was felt that very 
important information was obtained through this meeting. 
He added that he had a telegram from Dr. West stated 
Doctors W. C. Woodward and R. G. Lcland, the latter Di¬ 
rector of the Bureau of Medical Economics of the Ameri¬ 
can Medical Association, would be in Washington Wed- 
nesdav morning of this week.” i 

» C 1 


Then other members spoke, including Dr. Templeton and 
Dr. Sprigg and Dr. Hooe, and then Dr. McGovern again. 
Dr. Ruffin spoke, and Dr. McGovern added that his | com¬ 
mittee “did not know just what the attitude of the Execu¬ 
tive Committee of the Societv would be, whether to fight 

* / | V ^ 

this thing with the weapons at hand or possibly set up an 


I 


i 

i 
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organization to combat it. The committee felt that some 
definite instructions should be given along that line.” 

Then follow talks by various members of the committee, 
and Dr. Macatee spoke and said that he had talked to a 
patient who was an attorney in the Corporation, and he 
said it could be done perfectly legally, and that if his recol¬ 
lection was correct the papers had gone over this attorney’s 
desk and they could do anything not contrary to the law 
or the Constitution for the benefit of their employees. 
(Reading further): 

“With respect to the duties of the subcommittee Dr. 
Macatee pointed out that according to the letter which was 
addressed to the members of Group Health Association it 
was clear that at least one medical man had made a con¬ 
tact with the Group and that they are on the verge of going 
into action. It had been thought by the subcommittee that 
we could probably go before the trustees and we could ask 
them what their prospectus meant when it said that they 
wished to enter into the fullest cooperation with the Medi¬ 
cal Society of the District of Columbia, to ask for repre¬ 
sentation on their board in an advisory capacity and they 
wished to do their work in a harmonious way. We thought 
we might say to the board of trustees that the Medical So¬ 
ciety had looked upon the organization with some concern.” 

The point was raised as to whether the subscribers would 
not, in the long run, have the free choice of physicians, 
and whether thev understood that as soon as some grave 
medical problem arose among the employees they would fol¬ 
low the usual human instinct and say, “We don’t want these 
hired men; we want the best”, whether that would l>e dis¬ 
ruptive of the whole plan, whether in view of those facts 
or other facts they might not feel that the principle of or- 
ganzed medicine, that the free choice of a physician is es¬ 
sential to the success of any proposition, and whether they 
might convey something looking to the entire medical pro¬ 
fession of the District as a source of the medical and surgi¬ 
cal services needed. (Reading further): 

“If they could consider that we would be glad to take it 
up with the Medical Society and see what could be worked 
out. It is for this committee to decide whether it is likely 
that any good will come from such a meeting.” 
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There followed discussions by the secretary, Dr. Ruffin, Dr. 
Hooe, and then the motion which theretofore had been of¬ 
fered was withdrawn. (Reading further): i 

“Dr. Ruffin made a motion that the subcommittee be in¬ 
structed to meet with the Home Owners Loan Corporation 
representatives to be addressed by Dr. Macatee along the 
lines discussed and bring a report back as promptly as pos¬ 
sible to the Executive Committee with a view to aj meeting 
of the Medical Society. Seconded and carried.” , 

There followed a good deal of other talk with reference 
to other matters which are not germane to the point here. 

In pursuance of the motion made by Dr. Ruffin, I per¬ 
sonally addressed the Board of Trustees of th<^ HOLC 
along the lines discussed. This was on July 26, 1937. 

Q. There is a matter contained in the minutes of the meet¬ 
ing of July 12 which I would like to have you explain, 
please, and that—I think I am right in my menjiory—is 
with reference to a supposed or a so-called approved list 
or White List. Do you know to what I refer? 

A. Yes, sir. i 

Q. Am I correct in saying that this matter also cgme be¬ 
fore the attention of the meeting on July 12? 

A. It did. 

Q. Do you recall, Doctor, at what date, if any, any au¬ 
thorization was made to prepare an approved list which has 
been called a White List? 

A. That was incorporated in the constitutional amend¬ 
ment adopted in March, 1937, in which the Executive Com¬ 
mittee was charged with the duty of preparing sucl a list. 

Q. Do you recall whether anybody upon the Executive 
Committee had been working upon the list from the date 
in March when authorization therefor was made? i 

A. There was a subcommittee of which Dr. McGovern 
was either chairman or a member, which was working on 
that duty. j 

Q. I ask you, Doctor, if the preparation of an approved 
list had anything whatsoever to do with Group Health As¬ 
sociation ? I 

A. Nothing whatsoever. 

Q. I will ask you further what the approved list resulted 
from as an activity of the District Medical association? 

A. It resulted from a hearing on a complaint by the 
Executive Committee against an industrial clinic which, in 


I 
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turn, resulted in the original adoption of Chapter 9, Article 
4, Section 5, which was amended in March, 1937. 

Q. Do you recall, Doctor, whether or not any legal ad¬ 
vice had been sought by the Society with reference to the 
amendment of this approved list? 

Mr. Lewin: I object to that, may it please the court, as 
totally irrelevant, incompetent, and immaterial. 

The Court: What was the question? 

Mr. Leahy: I asked the Doctor whether he recalled, with 
reference to this approved list, and also the amendment in 
March, under which the approved list was authorized, any 
advice of counsel had been sought and, if so, from whom? 

The Court: Is that the White List? 

Mr. Leahy: Yes, sir. 

The Court: Objection sustained. 

Mr. Leahy: May we approach the bench for just a mo¬ 
ment, if your Honor please? 

The Court: Yes. 

(Counsel for both sides approached the bench and con¬ 
ferred with the court in a low tone of voice as follows:) 

The Court: It is the same old question, isn’t it? 

Mr. Leahv: No, vour Honor. This is on a different mat- 
ter. I want to call the lawyers to corroborate the fact that 
the preparation of the White List had nothing to do with 
GHA; no question about the legality or illegality of it. 

The Court: You mean, someone to corroborate what the 
witness is saying? 

Mr. Leahy: Yes. 

Mr. Lewin: He has not been permitted to say that, 
though. 

The Court: I do not think his advice about it is of any 
importance. You may ask if there was an attorney pres¬ 
ent who heard what went on. 

Mr. Lewin: That was on July 12? 

Mr. Leahy: No; in March. 

The Court: You want to corroborate this witness. His 
advice does not have anything to do with it. 

Mr. Leahy: I will call him later on- 

Mr. Lewin: Wait a moment, now. As I understand it, 
the facts are these, that you had a lawyer advising him 
back in the early part of 1937, but at the time the White 
List was prepared and issued, that was on July 12. 

Mr. Leahy: It was authorized in March of 1937. 



I 

I 


i 1131 

i 

Mr. Lewin: The preparation of a list was authorized; 
that is right. That is the legal advice ? 

Mr. Leahy: I want to show that the preparation of the 
list had no connection with GHA whatsoever. 

Mr. Lewin: But you cannot do that by saying that the 
constitution had nothing to do with it. They used the con¬ 
stitution on July 12, right there in that very meetiiig. 

The Court: Whether thev were advised bv counsel I hold 

V * 

to be immaterial and irrelevant, and the objection!is sus¬ 
tained. | 

Mr. Leahv: What I wanted to ask, your Honor, was this 
question: Were any attorneys present at that tiipe? If 
there were, who were they? And that is all. I am not 
going to ask him for anything else, under your Honor’s 
ruling. 

The Court: What is the basis of that? 

Mr. Leahy: Because I want the attorneys to shoy that 
the authorization of the White List had nothing whatso¬ 
ever to do with GHA, that GHA did not enter into t(ie pic¬ 
ture. I want to corroborate the witness. j 

Mr. Lewin: The White List was issued July 12, 11)37. It 
could not have any bearing upon why they left Group 
Health off the White List in July. 

Mr. Leahy: It shows that the White List which yas is¬ 
sued in July was not in reference to GHA at all. 

The Court: If you can show that the questions leading 
up to the adoption of the White List occurred at ! some 
earlier period when GHA was not under discussion at all, 
that is all right; but I do not see what attorneys hatfe got 
to do with it. | 

Mr. Leahy: I just want to identify those peoplq who 
were there, so I can call the people who were there. j 
The Court: I am not going to have any advice of counsel 
in this. I do not see it, myself. It seems to me tha|t the 
way to get at it is, as I suggested, to show that the origin 
of the thing was something else than GHA. j 

Mr. Leahy: That is what I was trying to get at. j 
The Court: I think you have a perfect right to show the 
history of the legislation as it developed, as showing the 
object and intent and purpose of it, and the background 
that brought it about, or to exclude the GHA as the motivat¬ 
ing object of it, don’t you see. What I am indicating isjthat 
I do not see where the advice of counsel gets into it in anv 
wav. So, whatever vou do, do it with that in mind. 

V f » ' 

I 
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Mr. Leahy: I will, surely. 

The Court: I can pass on individual questions a little 
better, but do not put questions which would be contrary 
to my conception of this thing. That is what I have in 
mind. If you do feel you want to put them, I think you 
had better come up here first. 

Mr. Leahy: I will put a question which I have in mind, 
in some form to bring out this answer. I would ask the 
question, Were there any attorneys present in March of 
1.937 when this amendment and the authorization to pre¬ 
pare an approved list was adopted ? 

Mr. Lewin: And we enter an objection to that. 

Mr. Leahy: Following that, Who were they? 

The Court: Then what? 

Mr. Leahv: That is all. 

The Court: What is the purpose of it? 

Mr. Leahy: The purpose is this: I think it is strongly 

indicative that this had nothing to do with GHA. We can 

show that for a rear tliev had advice of counsel in order 

* • 

to meet another situation, and counsel advised them that 
this could be adopted under that other situation. 

The Court: I do not think the advice of counsel has any¬ 
thing to do with it. The question is whether there were 
other objects which brought about the consideration of 
such action. It does not make any difference what advice 
thev were given bv lawvers about it or whether thev con- 
suited lawyers. The thing which I think you have a per¬ 
fect right to do is to show the historical background of this 
resolution or constitutional amendment, whatever it was, 
which will eliminate GHA as the object of its enactment. 
(Addressing the jury): It is a little early, but I will let 
the jury go out now. Maybe you can get a little longer 
recess to make up for this morning. 

(The jury withdrew from the courtroom.) 

I of course do not want anything to occur that will impinge 
upon my main ruling of the other day, because I considered 
that carefully, and I feel that I am right about it and I 
think I ought to see that it is carried out. 

Frankly, as you state the matter to me, I do not see what 
projecting lawyers into the matter has to do with it, be¬ 
cause certainly I will not permit anything in the nature 
of disclosures of either the advice or the approval of coun- 
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sel about such matters. I will give you sufficient leeway to 
trace out the origin and history of this so-called legislative 
matter up to the point of its adoption in any way, Vou can 
which excludes GHA as its object and intent. 

Mr. Leahy: I will try to state it if I can. The purpose 
of asking the question as to whether attorneys wej*e pres¬ 
ent in connection with the formulation of the amendment is 
in order to olicit information that the amendment ihad no 
connection with GHA; and then, when the attorneys can 
be called to corroborate the testimony of the witness, they 
would testify, not for the purpose of showing whether it 
was good or bad, lawful or unlawful, but merely that their 
advice was sought with reference to the formulatiori of the 
amendment in a manner entirelv distinct from and unrelated 
to GHA. ‘ i 

That was my only purpose. So that if Mr. Flanhery is 
put on the stand, I can ask him, “Mr. Flannery, was there 
anything said to you about GHA and did you give advice 
as to the amendment V* 

The Court: Mr. Flannery was not present at the meeting, 
was he? 

Mr. Leahy: I think he was present at the Executive Com¬ 
mittee meeting. 

Mr. Lewin: I can check for you, but I do not think so; 
at least it does not appear in the minutes that he was pres¬ 
ent. , 

Mr. Leahv: I would not know one wav or the other. I 
•> * 

might be wrong. 

Mr. Lewin: My impression is that the subcommittee, back 
in the fall of 1936, had employed Mr. Flannery anjd Mr. 
Wheatley. 

Mr. Leahy: Yes. 

Mr. Richardson: Does the court intend to permit the 
Government to raise any question as to the motive^ back 
of this amendment to the constitution? 

The Court: This is the White List. That is one of the 
actions they rely on to show conspiracy, I assume. It would 
not make any difference, as I pointed out, what the motives 
are. You have the question of intent, and intent, of course, 
would encompass the factual background that brought hbout 
the enactment of the resolution for the amendment, j 

Mr. Richardson: With reference to attorneys, it had to 
start with the inauguration of the enactment of Section 5 
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out of which grew the White List, because that was promul¬ 
gated under Section 5. If any question whatever is to be 
raised in this case as to the promulgation of the constitu¬ 
tional provision, whatever the purpose was, then it seems to 
me that the proof must be pretty broad. 

The Court: I think that if Mr. Flannery was present at 
a meeting at which it was under discussion or in which 
action was taken, he might, of course, for the purpose of nar¬ 
rating the occurrences in that meeting, be a witness the 
same as anyone else. But if he was merely consulted by 
some member or agent of the Association in connection with 
the matter, then he is not relating anything he knows; he 
is relating only what he has heard. I cannot see the rele¬ 
vancy of it except for the one thing of detailing the occur¬ 
rences leading up to the enactment of the resolution itself, 
if they are material. But I do not think they are material 
except as they go into the factual basis for it. 

Mr. Leahv: I agree with vou on that. 

Mr. Lewin: I was going to make this observation. The 
mere fact that a provision of the constitution may have 
been lawfully passed, or passed for some particular reason 
—I have no doubt that the constitution of the Medical 
Society was not passed to hit Group Health, but we claim 
that acting under that constitution they issued this list 
which cut Group Health off. 

Mr. Bicliardson: Would vou concede that Section 5 was 

•> 

enacted without any such intent ? 

The Court: If you contend that the resolution was an 
overt act passed with the intention and for the purpose 
of carrying out this conspiracy, then of course they have 
a right to go into the intent and to show that it was passed 
for other purposes. There is no question about that. 

Mr. Lewin: Our contention is that it was the first use 
made of it. 

The Court: If you disclaim any such intention and say 
it was passed for a proper purpose but it was nevertheless 
put to an improper purpose, that is another thing. 

Mr. Lewin: But I cannot quite go that far, because I 
think it was passed for an illegal boycott against any outfit 
they did not like. 

The Court: If they can show otherwise, they have a right 

to show it; but thev cannot show it in the wav Mr. Leahv 

* * 

suggests. That is simply hearsay and goes merely to motive 
rather than to intent. I am not going to permit that. 
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Mr. Richardson: It seems to me that you have opened 
the door if you charge that what was done undep' it was 
done for one purpose, and the defendants charge it was 
done for an entirely different purpose. 

The Court: You can take a perfectly lawfful ait of an 
organization and divert its use to unlawful purposes. 

Mr. Leahy: Certainly. 

Mr. Richardson: It becomes a question of fact, though, 
whether or not it is for an unlawful purpose. 

The Court: For the purposes of this question, if it can 
be disposed of in that way, you may consider whether or 
not you are willing to admit that this constitutional pro¬ 
vision originated and was enacted for other purpo$es than 
GHA. | 

Mr. Lewin: If I could state what I thought those purposes 
were and put that into a stipulation I would be willing to go 
along on that. If the explanation of this comes in,11 think 
I am entitled to go into the minutes to show that thfey -were 
warned that this would be a boycott and be an illegal one 
against anybody who fell within the terms of it. I 

Mr. Richardson: It is a direct attack on the legality of 
Section 5, then. 

Mr. Lewin: Xo; intent. 

The Court: Certainly if they attempted to show that 
they were acting upon the advice that it was lawfjul, you 
have a right to show the contrary. But I am inclined to 
think that this matter of belief as to the lawfulness of the 
act is excluded. I cannot see anything so far in thty case, 
as I pointed out in my memorandum, to justify it. ; There 
is a very, very narrow field of the criminal law that permits 
that sort of proof. It is very narrow. Exception! noted. 

j 

Defense counsel read from the minutes of the Executive 
Committee meeting of July 12, 1937 (Gov. Ex. 37) as fol¬ 
lows : | 

i 

“Dr. McGovern stated that he requested the various 
county medical societies in Virginia and Maryland, within 
10 miles of the District of Columbia, to send him ajlist of 
their membership. He was not very successful by letter 
and intended to contact the secretaries personalty. He 
added that there were a few physicians practicing! medi¬ 
cine in the District of Columbia who were not on the rolls 
of the Society. The Society’s office was busy at th<^ pres- 
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ent time checking the list of physicians and surgeons as 
classified in the newest telephone directory and the Commis¬ 
sion on Licensure has been approached to obtain a list of 
all licentiates in the District of Columbia. 

The Chairman, Dr. Sprigg, stated that he requested a 
list of the licentiates and the Society’s office was informed 
that the records of the Commission on Licensure would 
be available if the Society could supply clerical help to 
type the list. 

Dr. McGovern read a proposed list of approved organi¬ 
zations, groups and individuals. 

Dr. Macatee suggested that the words ‘employed by’ 
be substituted for the words ‘connected with’ in item 10. 
With this change the list was approved, upon motion, duly 
seconded and adopted, as follows: 

1. All members of the Medical Society of the District 
of Columbia. 

2. Medical staffs of all hospitals, institutions and clinics, 
each member of which has been approved by the Medical 
Societv of the District of Columbia. 

3. The United States Government Medical Personnel 
on duty in the District of Columbia, or within 10 miles 
thereof, i.e., the United States Army, Navy, Public Health 
Service, and the Veterans’ Administration. 

4. The Health Officer and attached medical personnel. 

5. Membership of the District of Columbia Dental So¬ 
ciety. 

6. Membership of the Homeopathic Medical Society. 

7. Members of the Montgomery County (Md.), Prince 
Georges County (Md.), Fairfax County (Va.), and Arling¬ 
ton County (Va.) Medical Societies, who reside within 10 
miles of the District of Columbia. 

8. Members of the Alexandria Medical Society. 

9. The following compensation clinics: Farragut Medi¬ 
cal Clinic, operated by Frank E. Gantz; First Aid Station, 
operated by Arch L. Riddick; Harry M. Lewis Clinic, oper¬ 
ated by Harry M. Lewis; Market Compensation Accident 
Clinic, operated by M. J. Kossow; Northeast Insurance 
Clinic, operated by G. Henry Rawson; Union Market Work¬ 
men’s Compensation Clinic, operated by Maxwell Hurston; 
Washington Industrial Accident Clinic operated by Edward 
Clark Morse; Washington Medical Building Workmen’s 
Clinic, operated by Charles S. White. 
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10. All medical personnel employed by the Federal or 
Municipal Governments within the District of Columbia or 
within 10 miles thereof. 

11. Membership of the Medico-Chirurgical Society 

(colored medical society). ; 

12. Membership of the Robert T. Freeman Dental Society 
(colored dental society). 

j 

Dr. Raymond T. Holden, Jr., inquired as to the personnel 
(medical) of the proposed Group Health Association, Inc. 

Dr. Hooe pointed out that it was a separate individual 
corporation and would have to be approved as a single unit. 
As a matter of information, Dr. Hooe would inquire if he 
was right in the assumption that this approved list would 
not have to be submitted to the Society but from tonight 
on would be filed in the Secretary’s Office for reference.” 

i 

i 

Then follows certain discussions with reference to that 
bv Dr. Hooe, the Secretarv and Dr. Ruffin. 

•ft •> 

“Dr. Macatee said he understood that the list as; read 
by Dr. McGovern was not a complete list. Was it to be 
assumed that when it was added to that another registered 
letter would have to be mailed to 900 or more members? 

Dr. Ilooe said that there were a good many fine meq who 
were not members of the Medical Society, such as Drs. 
Henry R. Elliott, R. J. Kemp, and others. When these 
individual names were obtained they would be submitted 
by Dr. McGovern to the Executive Committee for approval. 

Dr. Hooe’s motion, with amendment by the Secretary 
was duly adopted. ’ ’ j 

j 

I meant, when I stated that the approved list as rcakl by 
Dr. McGovern was not a complete list, that Dr. McGokern 
had a great deal of difficulty in formulating a complete list 
because of incomplete information from the surrounding 
counties and incomplete information from our own District. 
The approved list as it came before the Executive Conjmit- 
tee on July 12, 1937, did not have anything whatsoever to 
do with the approval or disapprov’d of Group Health be¬ 
cause Group Health was not at a stage of development 
where it had asked for approval or where approval cpuld 
be given: the Executive Committee at that time did! not 
have sufficient information about Group Healtli to approve 
or disapprove it. j 

72—687!) ! 
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The approved list had been directed to be prepared in 
March of 1937. The approved list was mailed, as directed 
by the Executive Committee, to each member of the Medi¬ 
cal Societv. I do not recall that there was anv direction 
of the Executive Committee that the list should be mailed 
also to the hospitals. Nothing occurred at the meeting 
of July 12, 1937, that is not recorded in the minutes of that 
date. The list was mailed on July 29, 1937. 

Following the meeting of July 12 the subcommittee of 
the Executive Committee met with the Board of Trustees 
of Group Health on July 26. Drs. McGovern, Conklin, 
Verbrycke, Groover and Templeton and I were there. Dr. 
Groover is now deceased. We met in a large room at the 
office of the HOLC. I discussed with the Board of Trustees 
of Group Health the questions pertaining to it, and the 
attitude of the District Medical Society thereto. 

Following the meeting a report was made to the Execu¬ 
tive Committee on July 27,1937, and then a report was made 
from the Executive Committee to the Medical Society on 
July 29, 1937 (Gov. Ex. 37). The transcript of the meet¬ 
ing (Gov. Ex. 10) prepared by stenographers of the HOLC 
records what was said at the meeting on July 26 surpris- 
inglv well. 

Defense counsel read part of Gov. Ex. 10 to the jury. 

Following the meeting of July 26, 1937 (Gov. Ex. 10), no 
further or additional information about Group Health was 
ever voluntarily given us that I know of. 

With reference to the suggestions that I brought to the 
attention of the Board of Trustees of Group Health, par¬ 
ticularly the questions to be answered as to the legality of 
Group Health, the Medical Society received no further com¬ 
munications from Group Health of any kind or character. 

The minutes of the Executive Committee meeting of July 
27,1937 (Gov. Ex. 37) is a record of that meeting. 

Defense counsel read from the minutes of Executive Com¬ 
mittee meeting of July 27,1937 (Gov. Ex. 37) as follows: 

“A special meeting of the Medical Society of the District 
of Columbia, held Tuesday evening, July 27,1937, at 8 p. m. 

“Dr. F. X. McGovern, chairman of the subcommittee that 
had been appointed to make contact with the Home Owners 
Loan Corporation medical unit, was called upon to make a 
report. He opened his remarks by stating that pursuant 


1139 


i 


to recommendations made at the last special meeting of 
the Executive Committee he had prepared a letter which 
was sent to Mr. William F. Penniman in which letter request 
was made for copies of (1) contract of the Home Owners 
Loan Corporation; (2) adopted constitution and by-laws; 
(3) form or forms of applications for membership, and (4) 
any form of contract or agreement setting forth the; service 
to be rendered to employees and their dependents, j 

“Dr. McGovern stated that Mr. Penniman had not given 
him a written answer but had called him up and asked that 
he have luncheon with him at the Raleigh Hotel. On this 
occasion he frankly stated that he would give responses to 
the questions asked in the registered letter that h$d been 
received, but copy of contract asked for he said he would 
have to refuse to exhibit. He thought the Medical Society’s 
asking to see tins contract was quite similar to goipg into 
Garfinckel’s department store and asking them to sfyow the 
contract they had with some firm with which they were 
doing business. Dr. McGovern then proceeded to read 

the prepared report as follows: j 

* 

“ ‘Known facts in re the Home Owmers Loan Corpora¬ 
tion. 

I 

“ ‘1. Corporation, Group Health Association, In<?. 

“ ‘2. In Home Owners Loan Corporation with which it 
had a contract. 

i 

“ ‘3. Mr. W. F. Penniman is president, Mr. R. T. Berry is 
secretary-treasurer. Dr. Henry Rolf E. Brown is njedical 
director. • j 

“ ‘4. Instituted presumably to give medical care,] com¬ 
plete, to any and all members of the HOLC who may care 
to join it. 

“ ‘5. Non-profit voluntary prepayment insurance organi¬ 
zation. ' 

I 

“ ‘6. Must be in some way related, possibly by contract, 
to Home Loan Bank Board. j 

“ ‘7. President, Mr. Penniman, avoided replying by letter 
to an official letter from the Society to him. 

“ ‘8. Mr. Penniman refused to give your committee a list 
of physicians employed by the corporation. 
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“ ‘9. Articles of incorporation so worded that all Federal 
Employees except Army and Navy may belong. 

“ ‘10. President, while he states that purpose of the cor¬ 
poration is to provide medical service to low-income indi¬ 
viduals, at the same time admits that the constitution and 
by-laws do not establish any income level. 

“ ‘11. Invites attention to many other similar organiza¬ 
tions in existence throughout the country and claims they 
do the job better than would otherwise be done. 

“ ‘12. The lav members of the board of directors sin- 
cerely believe that they are performing a needed helpful and 
humanitarian function for their employees and apparently 
are firmly convinced that nothing that they are doing is in 
conflict with the established ethical principles of organized 
medicine. 

“ ‘13. Dr. Brown is a physician recently retired from the 
Veterans Bureau and is being paid a good, under the cir¬ 
cumstances, salary as Medical Director. Licensed in the 
District May 21, 1937. 

“ ‘14. Whereas the officers of the Corporation express a 
desire to cooperate with the Medical Society of the District 
of Columbia, it is a fact that in the beginning and at all times 
there has been no real effort made to apprise the Medical 
Society of the District of Columbia of what they vrere under¬ 
taking. Thev have not considered officiallv the Medical So- 
ciety of the District of Columbia during the formative stage 
of their organization. On the contrarv there seems to have 
been a desire to keep the matter confidential. 

“ ‘15. Meeting with officials of the American Medical As¬ 
sociation on two separate occasions convinces us that the 
national organization is keenlv interested in the whole affair 
and is solicitous as to how we will consider its relation to us 
locally and what policy the Medical Society of the District 
of Columbia will adopt in regard to it. 

“ ‘16. What might be done. 

“ ‘1. Consider it unethical. 

“ ‘2. Control our own members in terms of the ethical 
requirements of our own constitution and by-laws. 

“ ‘3. Offer a substitute plan of our own. 
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“ ‘4. Cope with the situation in the courts in terms of 
the local healing arts practice act. 

i 

“ ‘17. Your committee met with the board of directors 
of Group Health Association, Inc. The attitude o|f organ¬ 
ized medicine in regard to the medical ethics in matters of 
this kind was fully presented to them. Quotations were 
read to them from the code of ethics of the AmericaniMedical 
Association and other relevant facts were presented. The 
only reply was made by a Mr. Loomis, member of tike board 
of directors, to the effect that he hoped that the Medical So¬ 
ciety would see fit to withhold final judgment until Group 
Health Association, Inc. had been in actual operation a suffi¬ 
cient length of time to practically demonstrate its purpose 
and its relation to the community and to the medipal pro¬ 
fession of the District of Columbia.’ | 

“Dr. H. C. Macatee elucidated the various points that 
had been brought up before the Home Owners Loan Cor¬ 
poration committee on the preceding evening at its home on 
the 8th floor of the old Acacia Building, First and Indiana 
Avenue, Northwest. He cited particularly a stateriient by 
one of the officers to the effect that if and when the project 
became large enough to include all of the Government work¬ 
ers of the city of Washington, that is, its scope raised to 
the nth degree, quoting him exactly, there would bb room 
enough for all of the physicians practicing in Washington, 
and it was freely intimated that they all could be placed 
presumably on a salary basis, working for the project. 

“Dr. Macatee, in continuing, read an excerpt from the 
latest issue of the Principles of Medical Ethics of the Ameri¬ 
can Medical Association, having to do with the definition 
of free choice of physicians, as follows: 

i 

“ ‘The phrase “free choice of physicians” as applied to 
contract practice is defined to mean that degree of fijecdom 
in choosing a physician which can be exercised under usual 
conditions of employment between patient and physician 
when no third party had a valid interest to intervenes The 
intervention of a third party who has a valid interest and 
who intervenes does not per se cause a contract to be un¬ 
ethical. A “valid interest” is one where, by law or neces¬ 
sity, a third party is legally responsible either for dost of 
care or for indemnity. “Intervention” is the voliimtarv 
assumption of partial or full financial responsibility for 
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medical care. Intervention shall not proscribe endeavor by 
component or constituent medical societies to maintain high 
quality of service rendered by members serving under ap¬ 
proved sickness service agreements between such societies 
and governmental boards or bureaus and approved by the 
respective societies.’ 

“The ambiguity of the situation was immediately ap¬ 
parent. 

“Dr. Macatee said that be certainly did not read this at 
the time of the meeting with the H.O.L.C. unit. He did, 
however, read on that occasion extensively from the Prin¬ 
ciples of Medical Ethics under 'which the medical profes¬ 
sion is bound, shoving that the project as at present con¬ 
stituted could not be expected to be approved by the Medical 
Society of the District of Columbia, the local unit of the 
American Medical Association. 

“Dr. Macatee was rather inclined to think that there 
should be no hasty action taken at this time and he would 
recommend that the four possible solutions as prepared by 
the subcomittee be not read before the Medical Society. He 
too thought that it might be possible to bring some accord 
with the Group Health Association.” 

Then in connection with the visit of Dr. Woodvrard and 
Dr. Leland the minutes record as follows: 

“The secretary explained just -what had been suggested 
by Drs. William C. Woodward and R. G. Leland at the time 
of their visit. It would seem that Dr. Woodward would 
advise quo warranto proceedings, which proceedings would 
require a district attorney or United States Attorney for 
the District of Columbia, who at least was not hostile, that 
the suit would be filed in his name. He saw many difficulties 
in following this up. Dr. Leland had given a sketchy verbal 
outline of a plan whereby a pool of money should be created 
and this could be built up by either the people in the lower 
income brackets or even in the higher brackets, and from 
this pool the care of the sick could be financed.” 

By Mr. Leahy: 

Q. Doctor, did you state that the report was finally made 
to the District Medical Societv a couple of davs later? 

A. I did; July 29, 1937. 

Q. I am going to show you on page 34 a motion and ask 
you if you can identify that for us and explain what it is. 






1143 


However, I should conclude the paragraph which I just read 
with reference to Dr. Woodward and Dr. Leland and their 
visit (reading): 

“The secretary stated that the very next morning after 
the meeting he wrote to Dr. Leland asking for full details of 
this plan. Up to date he had received no reply. The secre¬ 
tary opined that the American Medical Association Authori¬ 
ties certainly did not have any definite knowledge as !to how 
to proceed in combating the situation that was confronting 
the Medical Society of the District of Columbia, j 

“The secretary said he was quite sure that he was in ac¬ 
cord with everything that Dr. Reed wanted passed. He 
would make two motions if acceptable to Dr. Reed: I 

“1. That a special meeting of the Medical Society of 
the District of Columbia be called for Thursday, July 29, 
1937, at 8 p. m. 

“2. That a recommendation be made that the president 
of the Society appoint a special committee to consider the 
entire matter with a view to bringing accord, if possible, 
with Group Health Association, Inc. 

“In view of the fact that many of the members thought 
that report should be made back to the Executive Commit¬ 
tee Dr. Reed’s motion was finally made to the effect that 
the Chairman of the Executive Committee appoint three of 
its members to act as a subcommittee, they to add two 
members of their selection from the Society at large for 
the purpose of further studying Group Health Associa¬ 
tion, Inc., with a view of bringing back to the Executive 
Committee a solution concerning what the Society’s atti¬ 
tude should be toward Group Health Association, Inc. and 
to report to the Executive Committee at its next regular 
meeting. A motion was made concerning the registered let¬ 
ter that -was to be sent out.” j 

! 

That was to a list of organizations, groups and individuals. 
It was seconded and adopted. 

The minutes of the special meeting of the Medical So¬ 
ciety of July 29, 1937 (Gov. Ex. 37) set forth the trans¬ 
actions of that meeting. 

» 

Defense counsel read from the minutes of July 29,; 1937 
(Gov. Ex. 37) as follows: j 

I am not going to repeat the report which I just read to 
you as the report of Dr. McGovern to the Executive jCom- 
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mittee, which contains what he considered to be and stated 
as the known facts, some sixteen, which the committee at 
that time knew about G.H.A. The Executive Committee 
presented its report, and I am not going to reread that. 
Then there was discussion by Dr. Thompson, Dr. Hooe, Dr. 
Sprigg, and then Dr. McGovern was called upon to discuss 
the question. He stated (reading): 

“that he was the chairman of the subcommittee of the Exe¬ 
cutive Committee that investigated this matter thus far. 
He brought out the fact that the purpose of this meeting 
tonight was to inform the membership of the situation and 
to familiarize them with the facts obtained to date with 
an idea of turning it over in the minds of the membership 
and arriving at some conclusion as to how the Society 
should act in the matter. He felt that it was apparent from 
the report that the Group Health Association was not will¬ 
ing to ‘come clean.* It was specifically stated that Mr. 
Penniman, its president, refused to comply in writing to an 
official communication addressed to him from the Society. 
In that letter four specific requests were made: that they 
submit copy of any contract they may have between the 
Group Health Association and the Home Owners Loan Cor¬ 
poration with the Federal Home Loan Bank Board; copy 
of their constitution and by-laws; and any contract that may 
be in existence in relation to the members of this corpora¬ 
tion; and any other matter that would be of importance 
to the Medical Society. Dr. McGovern pointed out that the 
communication was sent bv registered mail. Mr. Penni- 
man called him by telephone asking that he have luncheon 
with him where these matters could be discussed. After 
consulting with officials of the Society Dr. McGovern ac¬ 
cepted the invitation to meet Mr. Penniman at luncheon at 
the Raleigh Hotel. Dr. McGovern made it emphatic that 

he was not authorized to commit the Societv in anv wav. 

* • * 

Mr. Penniman was willing to give some of the informa¬ 
tion desired, but when asked for the contract between the 
Group Health Association and the Federal Home Loan 
Bank Board, he refused, stating that the Medical Society 
had no more right to ask for that than they would to go 
down to Garfinckel’s department store and ask to see a con¬ 
tract that the store had with an express company, for in¬ 
stance. Dr. McGovern felt that it was definite that they 
had some kind of contract and they are not desirous that 
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anybody should see it. In this connection he would add that 
the American Medical Association, through Dr.i W. C. 
Woodward, tried diligently, spending a whole day in the 
building of the Home Owners Loan Corporation, going from 
office to office, trying to get a glance at the contract, ^without 
success. Dr. McGovern felt that the contract itself did not 
interest the Medical Society as much as it did interest the 
A.M.A. If there is a connection between the Federal Home 
Loan Bank Board and the Group Health Association, and 
the Board is spending money, they are spending taxpayers’ 
money which makes it a national entity. As far; as the 
panel of doctors is concerned, Mr. Penniman said, he did 
not think it was appropriate for the Medical Society to 
have a list of the panel of physicians who have already been 
employed. He added that it is a well known fact th^t mem¬ 
bers of the Society have been approached. It also is a 
known fact that doctors have been asked to come in from 
the outside; that Dr. Brown has talked to them, j 

“Dr. McGovern said that property had already been 
leased for the housing of the clinic on I street, between 
13th and 14th Streets. There was no doubt in his mind 
that the lay members of the board of directors of the Group 
Health Association are thoroughlv convinced that thev are 
doing a splendid thing for their employees. He was fur¬ 
ther convinced that they are not doing anything that: might 
be considered unethical bv them. i 

m 

“Dr. McGovern called attention to an article whibh ap¬ 
peared in the Evening Star, in which it was announced that 
Senator Lewis had introduced a resolution in the Senate 
of the United States to provide medical care for the jneedv 

and the stricken with illness, etc.” 

7 ! 

I will not read the resolution which Dr. McGovern redd, be¬ 
cause it is not particularly interesting to us at thisj time. 
Dr. McGovern continued further with reference to Sena¬ 
tor Lewis’ speech at Atlantic City, New Jersey, at the con¬ 
vention, and Dr. Willson spoke, and then Dr. McGovern 
stated (reading further): 


“that in the articles of incorporation they are going to give 
complete medical care and hospitalization. It could not 
be found out as to how they plan to do that. He pointed 
out that it is incorporated to include all Federal employees, 
except Army and Navy. He thought possibly they would 
have the free use of the local hospitals. 
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“At this point Dr. Charles E. Fierst, of Silver Spring, 
Maryland, addressed the Society.” 

“Dr. H. C. Macatee was recognized. He reiterated the 
plea of the chairman of the Executive Committee that if 
any members had ideas on this subject, or information 
about it, they should submit it to the committee for investi¬ 
gation. He said he would like to express his personal feel¬ 
ing about this matter for whatever value it may have. He 
was of the opinion that the Medical Society should not take 
its attitude based on the idea that there are certain scur¬ 
rilous people who are trying to do a scurrilous thing to the 
Medical Society and doing it in an underhanded, scheming 
way. It was his impression, gained from contact with cer¬ 
tain individuals, that they are highly intelligent people who 
have profoundly studied this subject, who are aware of all 
the social currents flowing through the country with respect 
to the relation to the medical profession and the people. 
Thev are aware of what has been done elsewhere and the 
results. ‘My feeling is that this is a group of responsible, 
honest, rather public-spirited people, who are undertaking 
to do something for the benefit of their associates in office. 
They are convinced and have secured what they call com¬ 
petent legal advice that they are on secure legal ground. 
They have by reason of their knowledge of similar proj¬ 
ects elsewhere become convinced that wherever such or¬ 
ganizations spring up they almost consistently receive the 
antagonism and the animostv of the local medical profes¬ 
sion/ 

“Dr. Macatee added that he was of the opinion that their 
desire to avoid publicity in this matter was due to their 
knowledge of that fact. So far as Dr. Henry Rolf Brown was 
concerned, Dr. Macatee stated that he has had a distin¬ 
guished service in the Veterans Bureau where he was highly 
esteemed. He was retired on account of age and feels that 
he is not old enough to be put on the shelf. Dr. Brown 
has been detached from the organized profession for a 
long time. He (Dr. Macatee) said he for one did not blame 
Dr. Brown for taking the position. 

“Dr. Macatee, continuing, stated that they had evidently 
obtained advice from the Twentieth Century Foundation 
and are perfectly aware that similar organizations, such as 
the Endicott-Johnson Medical Service, which was fought 
tooth and nail by the County and New York State Medical 
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Society; also the Ross-Loos clinic of Los Angele$, which 
was likewise fought tooth and nail by the California or¬ 
ganized medicine to the point that the members of that out¬ 
fit w'ere expelled from membership and then by court order 
were instated, were in operation. It was because of all 
these facts that the Executive Committee was recommended 
that this matter be recommitted for further study as to 
what will be wise for the membership as well as the! public. 

“Dr. Macatee added that there is now available aj list of 
corporations and organizations and persons employing 
physicians in a contractual relationship, prepared; under 
provisions of the constitution and by-laws. He urged the 
members to take the list and examine it carefully, and fa¬ 
miliarize themselves with its contents. j 

By Mr. Leahy: j 

Q. Doctor, I want to show you on page 41, the first para¬ 
graph thereon, and ask you whether, so far as any knowl¬ 
edge you have is concerned, that is the first information of 
a Doctor Solders which came to the District Society <|>r any 
of its members. i 

A. So far as I know, that is. j 

! 

Mr. Leahy: That is at the special meeting of July 29, 
1937, when Dr. Charles E. Fierst, of Silver Spring, Mary¬ 
land, addressed the Society (reading): j 

“He said that last evening he overheard a conversation 
that took place in one of the drug stores in Silver Spring. 
A man represented himself as a surgeon of this organiza¬ 
tion and showed the clerk a list of instruments and Equip¬ 
ment procured for a clinic to be opened in the ‘Evans jElec- 
trical Building.’ This man told the drug store employee 
that any major surgery that would be done would be per¬ 
formed in the local hospitals of Washington. Minor! sur¬ 
gery would be taken care of in the clinic. By inquiry of 
the employee of the drug store, Dr. Fierst stated he ob¬ 
tained the name of this man as Dr. Raymond E. Selders, 
2445 15th Street, N. W., Telephone: Adams 5302; thkt he 
was formerly from Massachusetts. Dr. Selders applied 
for a courtesy card at the drug store.” j 

Then there was further discussion by other members with 
reference to Dr. Macatee’s remarks and Dr. McGovern’s 
remarks, and at this point Dr. Sprigg re-read the recom- 

i 

i 

1 

! 

i 

I _ 
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mendations of the Executive Committee as amended, as fol¬ 
lows (reading): 

“That the chairman of the Executive Committee appoint 
three of its members to act as a subcommittee, they to add 
two members of their selection from the society at large, 
for the purpose of further studying the Group Health As¬ 
sociation, Inc., with a view of bringing back to the Execu¬ 
tive Committee a solution concerning what the society’s at¬ 
titude should be to the above Group Health Association, 
Inc., and to report to the Executive Committee, subject to 
the call of the chairman. 

“Duly seconded and adopted.” 

I was chairman of the committee which was appointed 
that evening. No other action than the appointment of the 
committee to studv the matter was taken at the Julv 29, 
1937, meeting. The committee functioned until September 
27, 1937, when it made its final report. 

While I was awav on vacation a meeting of the Executive 
Committee was had on September 8, 1937. Defense coun¬ 
sel read the minutes of the Executive Committee meeting 
of September 8, 1937 (Gov. Ex. 37) to the jury as follows: 

“It was stated that during Dr. Macatee’s absence from 
the city during the month of August, owing to the clamor 
for action that had been set up by certain society mem¬ 
bers, it was incumbent upon the committee to hold a meet¬ 
ing. At a meeting which was held in the office of Dr. 
Thomas A. Groover, it was adopted that Drs. Macatee and 
McGovern be duly appointed by the Society at large as 
members of the subcommittee.” 

The following statement was made as the statement of the 
committee (reading:) 

“1. That Group Health Association is unethical and that 
tiie participation in it by any member of the Medical So¬ 
ciety of the District of Columbia would render him or her 
subject to disciplinary action by the Society. 

“2. Your committee at this time has no definite recom¬ 
mendation to make with respect to combating the activities 
of Group Health Association other than as embodied by 
implication in the preceding paragraph. 
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“3. It is the opinion of your committee that the 1 Medi¬ 
cal Society of the District of Columbia should maintain 
close contact through the chairman of this committee with 
the American Medical Association in an effort to formulate 
a suitable and effective policy with respect to combating 
the activities of Group Health Association. j 

i 

“It was explained that Dr. Macatee has been duly noti¬ 
fied of the committee’s activities during his absence and also 
that it was the desire of the committee to hold a mleeting 
just previous to the meeting of the Executive Cominittee 
on this evening. Dr. Macatee had stated over the telephone 
that this afternoon was very well taken up and it would be 
impossible for him to be present. 

“Upon motion duly seconded the Executive Conufiittee 
unanimously accepted the report of the subcommittee.’; 

Then Dr. McGovern was called upon to speak, as wpll as 
other physicians, and then Dr. Macatee was recognized. 

“He summed up briefly his stand in the matter, stjating 
that before accepting the subcommittee appointment he 
definitely told Dr. Sprigg that he was going to be opt of 
town for the whole month of August, and he thought that 
someone else should serve. Upon insistence he accepted. 
He was of the opinion that in view of the committee seeing 
fit to meet this evening and on other occasions during his 
absence, and having brought in a report without his [pre¬ 
sence, that he should resign and that his resignation from 
the committee should be immediately accepted. 

“Dr. Ruffin and others expressed the hope that Dr. Mac¬ 
atee would not deprive the Executive Committee and! the 
Society of his services which were deemed most valuable 
in the revamping of the report which Dr. Sprigg and others 
thought should be in such a form as to be suitable to be sent 
to each member of the Society and Members of Congress 
as a dignified expression of organized medicine’s stand in 
the protection of the health of the individual. j 

“Upon motion duly made and finally adopted the com¬ 
mittee was to be continued with Dr. Macatee chairman find 
the report to be made back to the Executive Committee vjdth 
a statement involving specifically the violations of the Code 
of Ethics and the reasons for opposition to the group plan 
on the basis of the health of the individuals who would! be 
subscribers. 


j 

i 

i 

i 


i 



“That portion of Dr. Ruffin’s proposal which would refer 
the matter back to the American Medical Association w'as 
stricken out. 

“Dr. Maeatee announced his willingness to continue and 
do anything within his power to aid the committee.” 

Then several doctors talked and further instructions were 
given with reference to other matters which I do not think 
arc of interest here. 

Although a report was adopted at the September S meet¬ 
ing, the whole matter was recommitted to the committee, 
and that report was superseded by another report which the 
subcommittee submitted to the Executive Committee on 
September 27. The report adopted on September 27, 1937, 
was the final report of the committee and supplanted the 
preliminary report made on September 8. The final report 
read as follows (Gov. Ex. 37): 

“At a special meeting of the Medical Society of the Dis¬ 
trict of Columbia held July 29, 1937, the membership was 
advised of all the facts that the Executive Committee had 
been able to gather respecting the purposes, proposed meth¬ 
ods, and progress of the Corporation composed of employees 
of the Home Owners Loan Corporation now in process of 
organization, the object of which is to provide complete 
medical, surgical and hospital care for its members and 
their dependents upon a prepayment plan of financial sup¬ 
port through membership dues. The professional services 
offered by the Corporation are to be supplied by a full¬ 
time salaried staff of medical and other technical employees. 
The name of the organization is Group Health Association, 
Inc., of the Home Owners Loan Corporation. 

“The Executive Committee recommended at the special 
meeting that the Society authorize further study of the sub¬ 
ject by the Committee in order to enable it to report suit¬ 
able recommendations to the Society looking to the formal 
adoption of an official attitude toward this proposed new 
type of medical practice. 

“Snch an expression of the Society’s attitude is necessary 
for the guidance of our membership, both with respect to 
possible employment by the corporation and with respect 
to professional relationships to its medical and technical 
employees when and if it shall have begun to function. 

“The Executive Committee finds: First, that employment 
by or professional relations with the Group Health Asso- 
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ciation, Incorporated, on the part of our members would 
be conditional upon approval of the organization by the 
Society as required by Chapter IX, Article III, section 2, 
of the Constitution; that no application has been ipade by 
any member or by the organization itself for such approval; 
and that consequently there has been no submission! of the 
data required for approval to the Compensation, Cpntract 
and Industrial Medicine Committee of the Society. 

“The Committee finds: Second, that the conditions of 
rendering the medical and surgical service offered by! Group 
Health Association, Incorporated, as set forth in such writ¬ 
ten promulgations of the organization the Committee has 
been able to see and as indicated verbally by officers! of the 
corporation, appear to be inconsistent with the criteria for 
an acceptable form of contract practice as set forth in! Chap¬ 
ter III, Article VI, Section 3 of the Principles of Medical 
Ethics of the American Medical Association, by which we 
are obliged to be guided. In particular it would appear that 
at least two of the criteria would necessarily be violated, 
viz.: ‘ 1. Where there is solicitation of patients, directly or 
indirectly’; and ‘5. When free choice of a physician is pre¬ 
vented.’ In the first instance, it is obvious that the splicita- 
tion of employees of the H. 0. L. C. to take membership 
in Group Health Association, Incorporated, is an effort to 
entice many away from medical relationships already 
formed to the medical personnel of the corporation, j This 
effort would raise the question whether a further criterion 
of an acceptable contract is violated, viz.: ‘4. When ithere 
is interference with reasonable competition in a community. ’ 

“However, the criteria above quoted must be applied in 
the light of experience, and we are required by the same 
Principles of Ethics to exercise prudence in forming 'opin¬ 
ions: ‘Judgment should not be obscured by immediate,! tem¬ 
porary or local results.’ In any form or instance of contract 
practice ‘The decision as to its ethical or unethical nature 
must be based on the ultimate effect for good or ill on the 
people as a whole. ’ 

“The Executive Committee, therefore, recommends the 
adoption of the following: j 

“Resolved, That a final expression of the attitude of the 
Medical Society toward the acceptability of any cooperative 
medical service organization as an approved agency! for 
the employment of members is manifestly impossible with¬ 
out the submission of all related data as a basis for approval, 


i 
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and manifestly undesirable when information is lacking as 
to whether any such group will ever become operative; and 

“Resolved, That the membership be reminded of the re¬ 
quirements of Chapter IX, Article III, Section 2 of the Con¬ 
stitution for their guidance with respect to Group Health 
Association, Incorporated, of the H. 0. L. C.; and 

“Resolved, That the Medical Society recognizes a growing 
desire in Washington for some feasible plan of cooperative 
group medical service on a prepayment basis; that it recog¬ 
nizes the value of such an arrangement for many people of 
limited incomes; and that, having already provided a means 
in the Health Security Administration, for the people with¬ 
out ready money to secure medical service on a postpay¬ 
ment plan, it is willing to collaborate with appropriate, re¬ 
sponsible groups to devise methods for group prepaid medi¬ 
cal service mutually acceptable to the two essential parties 
to such an agreement, viz.: the group needing and proposing 
to pay for the service and the group capable of furnishing 
it; and 

“Resolved, That if hereafter it shall appear necessary or 
desirable, the Board of Medical Supervisors of the District 
of Columbia be requested to determine, by judicial decision 
if necessary, whether the operation of Group Health Asso¬ 
ciation, Incorporated, or any similar organization, is or 
will be in conformity with the Healing Arts Practice Act 
for the District of Columbia.” 

“Dr. Maeatee, upon concluding reading, stated that the 
Journal of the American Medical Association would pub¬ 
lish in its issue of October 2, 1937, a detailed analysis of 
the Group Health Association, Inc., pointing out weak points 
from a legal viewpoint. It began with the statement that 
Title 5, Chapter 5 of the District Code was taken advantage 
of, which had to do with the mutual welfare of individuals 
in organizations. It was clear that the Government was 
definitelv embarking in the insurance business and that the 
check-off from the Government payroll would have all of 
the evil points that were included in check-off in the fac¬ 
tories for union dues. The American Medical Association’s 
statement would cover 4 or 5 pages in the Journal. It was 
emphasized that this material was not for release until Sep¬ 
tember 29. Dr. Maeatee stated that it was his view that 
despite this article appearing in the A. M. A. Journal, that 
there should be no hesitancy in adopting the report of the 
Subcommittee.” 
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The report was unanimously adopted. ! 

Health Security Administration is an eleemosynary or¬ 
ganization which investigates applicants for medical charity 
and arranges for their hospitalization in clinics, and also 
provides a means by which they may pay their own way or 
budget out the expenses of their hospitalization afjter the 
services have been rendered. No information, over and 
above that had previously, was had on September 27, 1937, 
by the Society, as no communications had been received in 
any shape or form from any member of Group Health or 
from any of the members of its Board of Trustees. 

The report of September 27, w r as incorporated in a re¬ 
port of the committee to the Society on its meeting op Octo¬ 
ber 6, 1937. Between the special meeting of the Medical 
Society of July 29 and the meeting of October 6 nothing was 
done by the Society with relation to Group Health. 

Defense counsel read from the minutes of the meeting of 
the Medical Society of October 6, 1937 (Gov. Ex. 37) as 
follows: i 

“Dr. Sprigg, continuing, stated that for the information 
of the membership he would report that the Executive! Com¬ 
mittee met four times during the summer for the purpose 
of studying questions of the organization which has! been 
featured by the Home Owners Loan Corporation.! He 
pointed out that officials of the American Medical Asso¬ 
ciation lent their aid: Dr. IV. C. Woodward, Directpr of 
the Bureau of Legal Medicine and Legislation, and Dr. R. 
G. Leland, Director of the Bureau of Medical Economics, 
discussed the matter before the subcommittee; and Dr H Olin 
West, Secretary, discussed the matter with certain members 
of the Society. All discussing this question were thoroughly 
opposed to the plan as presented in toto.” i 

And the following resolutions are the results of these de¬ 
liberations concerning Group Health Association, Inc. And 
then follows this same resolution which I have read to you. 
I am not going to take time to read it. Then, upon nipt ion 
duly seconded, and adopted, the recommendations of; the 
Executive Committee were considered seriatum. 

“Dr. Thomas A. Groover was recognized. He stated that 
if there was no objection he would like to introduce a jsub- 
stitutc for the foregoing resolutions. No objections were 
made. He presented the following: I 

“Whereas, The Bureau of Legal Medicine and Legisla¬ 
tion of the American Medical Association has prepared! and 

i 
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published a comprehensive report on the activities of Group 
Health Association, Incorporated; and 

“Whereas, The Medical Society of the District of Colum¬ 
bia is in full accord with the content of said report, both as 
to the established facts set forth therein and the implica¬ 
tions drawn therefrom; therefore, be it 

“Resolved, That the Medical Society of the District of 
Columbia cause a copy of said report to be sent to each 
of its members as an indication of its future policies with 
respect to combating the activities of said Group Health 
Association and also with respect to the ethical responsi¬ 
bilities of the Medical Society of the District of Columbia 
and of its individual members. 

“Dr. Groover moved the adoption of these substitute 
resolutions. Seconded by Dr. F. X. McGovern. 

“In discussion of the subject, Dr. Groover stated he 
wished to briefly state some of his reasons for proposing 
these substitute resolutions. He said: 

“ ‘I wish briefly to state some of my reasons for propos¬ 
ing these substitute resolutions. 

“ ‘I have grave doubts if this Medical Society alone can 
do a great deal toward combating Group Health Associa¬ 
tion, Incorporated, and believe that the most effective assis¬ 
tance and support it can invoke is that of the American 
Medical Association. 

“ ‘The A. M. A. has manifested a keen interest in this 
problem and in the October 2nd issue of the Journal has 
caused to be published a comprehensive survey of it which 
I trust many of you read carefully. 

“ ‘If vou have, vou must have noted that there are three 
dominant notes that run through it—the first being that 
Group Health Association is illegal; the second, that Group 
Health Association is unethical; and third, that the opera¬ 
tion of Group Health Association would be inimical to the 
best interests of the medical profession and the public. 

“ ‘As to the illegality of Group Health Association I am 
not personally qualified to speak, but I happen to know 
that the A. M. A. has made a careful study of this aspect 
of the question and it is their opinion that it is illegal. It 
would seem out of place at this time for this Society to com¬ 
mit itself to any plan of procedure such as that recom¬ 
mended by the Executive Committee in the event that legal 
action against Group Health Association is undertaken 
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later. Obviously any plan of procedure should be con¬ 
tingent upon the advice of counsel. 

“ ‘As to the ethical responsibilities of the Medical So¬ 
ciety of the District of Columbia and its members the con¬ 
clusion to be drawn from the A. M. A. report is inescapable. 
It says: “Physicians who sell their services to an brgani- 
zation like Group Health Association for resale to patients 
are certain to lose professional status.’’ In contrast to 
this clear-cut statement the statements in the Executive 
Committee report are equivocal and quibbling fori which 
I can find no justifiable excuse. The members of this So¬ 
ciety I believe have a right to expect a definite unevasive 
expression from the Society as to their ethical responsibili¬ 
ties which is lacking in the Executive Committee Report. 

‘ ‘ ‘ Finally it is the collective opinion of organizedi medi¬ 
cine that prepayment plans for medical care except! under 
very special conditions are inimical to the best interests 
of the medical profession and the public. The qudsi en¬ 
dorsement of any prepayment plan for a community like 
Washington as contained in the Executive Committee re¬ 
port might well alienate the support of the A. M. A. and 
prove disastrous to its influence and leadership. For| these 
and other reasons which I will not go into I believe that 
any such commitment by this Society might very well prove 
to be exceedingly embarrassing.” 

I 

Dr. Groover’s substitute motion was adopted. The sub¬ 
committee of which I was chairman ceased to exist bs its 
duties had been completed. Up to October 6, 1937j, the 
Medical Society had taken no action other than is indicated 
in the minutes. ! 

i 

Q. Up to the meeting of October 6, 1937, what expression 
of an attitude of the Society had ever been adopted? I 

A. On June 1st the Executive Committee authorized the 
appointment of a subcommittee to find out facts; on June 
24th a meeting with the officers of Group Health Association 
was had at the Medical Society Building to elicit faetsi; on 
July 26th a further meeting was had with the Board of 
Trustees of Group Health Association for further confer¬ 
ence in the hope of reaching some accord with them. On 
July 29th all the facts obtained were submitted to the Medi¬ 
cal Society at a special meeting, and the only action t^ken 
was the appointment of another committee to formulate a 

I 

I 

I 

i 

i 

i 


i 
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policy for the Society to adopt officially; on October 6th, 
the Medical Society did adopt a policy as contained in the 
resolution presented by Dr. Groover. Those were the only 
actions taken by the Medical Society between those dates. 

Mr. Leahy: I should like to draw the attention of the 
jury to one statement which is made on page 4 of the min¬ 
utes of the meeting of October 6th, wherein after Dr. 
R. Arthur Hooe had been recognized he said: 

“He referred to the constitution of the Society, as men¬ 
tioned in Dr. Macatee’s resolution, stating that there is a 
provision therein which makes it utterly impossible for a 
member of this society to engage with any corporation, 
group or individual without first submitting its verbal or 
written contract to the Compensation, Contract and Indus¬ 
trial Medicine Committee. He said when this fact was dis¬ 
closed to the Group Health Association officials, their ver¬ 
bal reply was ‘if that makes it impossible, if it is in vio¬ 
lation of the ethics of the American Medical Association 
and your ethics, then why don’t you and the American Medi¬ 
cal Association change your ethics.’ Dr. Hooe said the 
reply naturally was: ‘Because you haven’t sufficiently con¬ 
vinced us that we should change them with any good rea¬ 
son.’ ” 

Mr. Leahy: And then there was a long speech by Dr. Hor- 
back, with which Dr. Hooe said he was in accord. 

By Mr. Leahy: 

Q. Now, Doctor, do you recall whether following the 
meeting of October 6th, and the adoption of this particular 
report of Dr. Groover, anything further was done in refer¬ 
ence to Group Health Association during that month of 
October, 1937? 

A. I know of nothing, sir. 

Defense counsel read from the minutes of the Executive 
Committee meeting October 11, 1937 (Gov. Ex. 37) as fol¬ 
lows : 

‘ ‘ The recommendation was finally adopted that the Ameri¬ 
can Medical Association authorities be communicated with 
and they also be asked to send to the Insurance Commis¬ 
sioners, the Commission on Licensure, the District of Co- 
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lumbia Commissioners, the United States District Attorney 
for the District of Columbia, and the Corporation Counsel, 
substances of the article that appeared in the October 2, 
1937, issue of the Journal of the American Medical Associa¬ 
tion (organization section, p. 39B), and that if thejAmeri- 
can Medical Association refused or would not comply, then 
the Secretary send a reprint of said article to each bf these 
officials. ’ ’ 

I 

Defense counsel read from the minutes of the meeting of 
the Medical Society of October 15, 1937 (Gov. Ex. 37) as 
follows: I 

i 

At this particular meeting, according to the minutes which 
I am not going to read—because they deal with sq many 
other matters, and so many doctors spoke—Dr. Wall, Dr. 
Sprigg, Dr. Jansen, Dr. Conklin, Dr. Hooe, Dr. Jacobs, Dr. 
Kirby, Dr. Holden, Dr. Hagner, Dr. Riddick, Dr. Dayis, Dr. 
Sager, Dr. Chase, Dr. Christie, Dr. McLean, Dr. Barker, 
Dr. Alfaro, Dr. Templeton, Dr. Hooe, Dr. Groover,—until we 
come down to the seventh page of the minutes. 

“Dr. W. M. Sprigg asked consent to read a letter ad¬ 
dressed to the Boards of Directors of the various hospitals 
in the city. Consent was granted.” j 

That letter is dated October 15th. He read the lettet*. He 
called attention to Chapter IX, Article 4, Section l.j The 
result of the action as to sending the letter was that the 

matter was held over, as I recall. i 

i 

Mr. Lewin: Mr. Leahy, didn’t he also refer to Section 5? 

Mr. Leahy: Did he? 

Mr. Lewin: Didn’t he start out with Section 5 and quote 

it? j 

Mr. Leahv: “The Medical Societv of the District of Co- 
lumbia desires to call your attention to Chapter IX, Article 
IV, Section 5, of the Constitution as follows”, quoting it; 
and that matter was held over for further discussion. This 
was at the meeting of October 15, 1937. 

Defense counsel read from the minutes of the Medical So¬ 
ciety meeting of Xovember 3,1937 (Gov. Ex. 37) as follows: 

This is November 3rd. There are manv things in here 
which have no relation whatsoever to the matter at ljiand. 
On the bottom of page 2, however, Dr. Sprigg, Chairman 
of the Executive Committee, was recognized. He presented 
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the following recommendation from the Executive Com¬ 
mittee, which is the one I just drew T your attention to, to the 
effect that the American Medical Association authorities be 
communicated with and asked to send to the various public 
officials of the District of Columbia substances of the article 
which appeared in the October 2nd, 1937, issue of the 
Journal. Dr. Spriggmade the motion that the recommenda¬ 
tion as read be adopted. No. 1 I have just brought to your 
attention. Second, Dr. William J. Stanton was then recog¬ 
nized and he offered a substitute for the recommendation of 
the Executive Committee. Now, that is a long resolution 
and insomuch as it was not adopted I will not take your time 
to read it. 

Motion was made that the foregoing resolution be adopted, 
and it was seconded. Then there follows a long discussion 
between Dr. Stanton, Dr. Sprigg, Dr. Smith- 

“Resolved, That the Executive Committee of the Medical 

Societv of the District of Columbia is herebv authorized and 
* •> 

directed to take such steps as may be necessary, first, 
through the American Medical Association and if that fails, 
second, through its own initiative to inaugurate a program 
of information through the state medical associations and 
other sources of the dangers of lowering the standards of 
medical care to be given government employees in the Home 
Owners Loan Corporation organization and other govern¬ 
ment agencies as found in the rules of the Group Health 
Association, Inc., and many other reasons why it is con¬ 
trary to sound public policy.” 

Then follows another discussion between Dr. Sprigg, Dr. 
Stanton, Dr. Prentiss Willson, Dr. Hooe, Dr. Caulfield, Dr. 
McLeod, Dr. Wilkinson, Dr. Sager, Dr. Christie, Dr. Ruffin, 
Dr. Stanton again, and Dr. Willson’s motion was finally 
adopted. That motion was that a committee should be ap¬ 
pointed to retire to draw up a resolution. The committee 
appointed was Dr. Stanton, Dr. Ruffin, and Dr. McGovern. 

“Later in the evening Dr. Stanton made the following 
report of the committee’s deliberations, presenting the res¬ 
olutions : 

“That the President of the Medical Society of the Dis¬ 
trict of Columbia appoint a committee of two members to 
go to Chicago as promptly as practicable and lay before 
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the proper officials of the American Medical Association 
the views of this Society with regard to the activities of 
Group Health Association, Incorporated, including: j 

“1. That inasmuch as the movement threatens to be 
nation-wide in its scope, and affect every component 'organ¬ 
ization of the American Medical Association, it is the duty 
of the American Medical Association to oppose immediately 
with all its might this entering and possibly illegal wedge 
to the socialization of medicine. 

“2. That in view of the tremendous import of the Group 
Health Association movement to the membership of the Med¬ 
ical Society of the District of Columbia and also to the pro¬ 
fession at large and to the public, it is the opinion of the 
Medical Society of the District of Columbia that it i is the 
duty of the American Medical Association to combat 'vigor¬ 
ously Group Health Association, Incorporated. 

“3. That the Medical Society of the District of Coljumbia 
w r aives any question of regional interference by the Amer¬ 
ican Medical Association. ; 

“4. That the American Medical Association give a definite 
and immediate expression of its intended action in thife mat¬ 
ter. i 

“Upon motion, duly seconded, the foregoing resolutions 
submitted by the special committee were adopted.” 

i 

I do not know of any other action taken at the November 
3rd meeting other than to authorize Doctors McGoverjn and 
Hooe to go to Chicago and see the AMA. 

i 

Defense counsel then read from the minutes of the! Med¬ 
ical Society meeting of November 3, 1937 (Gov. Ext 37), 
as follows: 

Now, at that same meeting of November 3rd, 1937, jthere 
was another resolution adopted which I wish to draw the 
attention of the jury to. Oh, there were many offered; 
much talk—until we come down to the twelfth page, j 

“Dr. Prentiss Willson would inquire if the foregoing 
was in lieu of the recommendation concerning the sending 
of a letter to the Board of Directors and medical staffs 
of the local hospitals, as published through the membership 
on the agenda.” 

i 

i 

i 
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That is the Dr. Sprigg letter I called attention to at the 
earlier meeting. 

“He said he intended to move a substitute motion for 
the letter which appeared on the agenda. If the Society 
approved the motion proposed by Dr. Sprigg it would be 
inexpedient to send the letter out at the present time. He 
was of the opinion that the Hospital Committee, composed 
of members of the Society serving on hospital staffs in 
Washington would be a more suitable committee to handle 
the matter. He offered the following substitute: 

“Whereas, the Medical Society of the District of Colum¬ 
bia has an apparent means of hindering the successful op¬ 
eration of Group Health Association, Inc., if it can prevent 
patients of physicians in its employ being received in the 
local private hospitals; and 

“Whereas, the Medical Society of the District of Colum¬ 
bia has no direct control over the policies of such hospitals 
as determined by their lay boards of directors, except 
through its control of its own members serving on their 
medical staffs; and 

“Whereas, Conflicts between the Medical Society of the 
District of Columbia and any local hospitals arising from 
an attempt to enforce the provisions of Chapter IX, Article 
IV, Section 5, of its Constitution should be assiduously 
avoided, if possible, because of the unfavorable publicity 
that would accrue to its own members; therefore, be it 

“Resolved, That the Hospital Committee be, and is 
herebv, directed to give careful studv and consideration to 
all phases of this subject and report back to the Society, 
at the earliest practicable date, its recommendations as to 
the best way of bringing this question to the attention of 
the medical boards and boards of directors of the various 
local hospitals in such a manner as to insure the maximum 
amount of practical accomplishment with the minimum 
amount of friction and conflict.” 

Mr. Leahy: This was afterwards adopted: the minutes 
show it was adopted, and the matter referred to the Hos¬ 
pital Committee. 

The Sprigg letter, which this resolution was presented in 
order to supplant, was not sent as the Willson resolution 
stopped it. I have been connected with the Washington 

ii«*>!m i ji is i'nr fori v-oiim years. 
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Q. Have you any knowledge now of any acts jione by 
the District Medical Society in any attempt to control the 
policies of any hospital in the District of Columbia, other 
than what is disclosed in the minutes of the meetings of the 
District Society, as read? 

The Witness: Nothing was done by the Medical Society 
other than as disclosed by the minutes. 

The Medical Society never on any occasion undertook 
to do anything to interfere with the reception by the local 
hospitals of patients arising from Group Health. 

I have been connected with Garfield Hospital since 1900, 
and ever since I have been connected with its staff it has 
had a rule that only those who have been given privileges 
can exercise and practice their profession within the hos¬ 
pital, and the same is true of the other Washington hos¬ 
pitals. The general considerations that apply to thg grant¬ 
ing of hospital privileges I will outline as follows: ! 


There is required a formal application by any physician 
who desires courtesy privileges, stating his name, &cope of 
his education, training, and special aptitude, giving refer¬ 
ences to those who personally know his attainments as en¬ 
dorsers. This material is referred to that seetiofi of the 
medical staff involved in the type of practices as tio which 
the applying physician desires courtesy privileges, and 
upon their opinion is based the answer of whether or not 
the application will be endorsed, and it is a rule that all 
members of the attending staff must endorse the applica¬ 
tion. The application then comes to the advisory pommit- 
tec, of which I am chairman, whereupon these facts are 
considered, and that committee recommends to the board 


of directors the appointment to the courtesy staff of the 
applicant or not. The board of directors then takes its 
own independent action on the matter, and the Ultimate 
appointment depends upon the board of directors.! 

In Garfield Hospital from January, 1937, to December 
20, 1938, there has been no change in the policy of the hos¬ 


pital with respect to an applicant being a membet in his 
local medical society, but the fact of membership! stands 
as a substantial bit of evidence concerning his acceptability, 
but his nonmembership is not a bar to courtesv nriivilmrnw 
m Garfield Hospital, and there were other than local So 
eietv members on the Garfield staff at that time. 
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That is the Dr. Sprigg letter I called attention to at the 
earlier meeting. 


“He said he intended to move a substitute motion for 
the letter which appeared on the agenda. If the Society 
approved the motion proposed by Dr. Sprigg it would be 
inexpedient iu .send the letter out at the prenent time. He 
was of the opinion that the Hospital Committee, composed 
of members of the Society serving on hospital staffs in 
Washington would be a more suitable committee to handle 
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“Whereas, the Medical Societv of the District of Colum- 
bia has an apparent means of hindering the successful op¬ 
eration of Group Health Association, Inc., if it can prevent 
patients of physicians in its employ being received in the 
local private hospitals; and 

“Whereas, the Medical Societv of the District of Colum- 
bia has no direct control over the policies of such hospitals 
as determined by their lay boards of directors, except 
through its control of its own members serving on their 
medical staffs; and 

“Whereas, Conflicts between the Medical Society of the 
District of Columbia and any local hospitals arising from 
an attempt to enforce the provisions of Chapter IX, Article 
IV, Section 5, of its Constitution should be assiduously 
avoided, if possible, because of the unfavorable publicity 
that would accrue to its own members; therefore, be it 

“Resolved, That the Hospital Committee be, and is 
hereby, directed to give careful study and consideration to 
all phases of this subject and report back to the Society, 
at the earliest practicable date, its recommendations as to 
the best way of bringing this question to the attention of 
the medical boards and boards of directors of the various 
local hospitals in such a manner as to insure the maximum 
amount of practical accomplishment with the minimum 
amount of friction and conflict.” 


Mr. Leahy: This was afterwards adopted; the minutes 
show it was adopted, and the matter referred to the Hos¬ 
pital Committee. 

The Sprigg letter, which this resolution was presented in 
order to supplant, was not sent as the Willson resolution 
stopped it. I have been connected with the Washington 
hospitals for forty-one years. 
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Q. Have you any knowledge now of any acts done by 
the District Medical Society in any attempt to eonjtrol the 
policies of any hospital in the District of Columbia, other 
than what is disclosed in the minutes of the meetings of the 
District Society, as read? 


The Witness: Nothing was done by the Medical i Society 


other than as disclosed bv the minutes. 


The Medical Society never on any occasion undertook 
to do anything to interfere with the reception by t|he local 
hospitals of patients arising from Group Health. 

I have been connected with Garfield Hospital sinjee 1900, 
and ever since I have been connected with its staff it has 
had a rule that only those who have been given privileges 
can exercise and practice their profession within the hos¬ 
pital, and the same is true of the other Washington hos¬ 
pitals. The general considerations that apply to thp grant¬ 
ing of hospital privileges I will outline as follows: \ 


There is required a formal application by any pjiysician 
who desires courtesy privileges, stating his name, scope of 
his education, training, and special aptitude, giving refer¬ 
ences to those who personally know his attainments as en¬ 
dorsers. This material is referred to that section of the 
medical staff involved in the type of practices as tjo which 
the applying physician desires courtesy privileges, and 
upon their opinion is based the answer of whether or not 
the application will be endorsed, and it is a rule that all 
members of the attending staff must endorse the applica¬ 
tion. The application then comes to the advisory commit¬ 
tee, of which I am chairman, whereupon these facts are 
considered, and that committee recommends to thb board 
of directors the appointment to the courtesy staff of the 
applicant or not. The board of directors then takes its 
own independent action on the matter, and the ultimate 
appointment depends upon the board of directors.! 

In Garfield Hospital from January, 1937, to December 
20, 1938, there has been no change in the policy of the hos¬ 
pital with respect to an applicant being a member in his 
local medical society, but the fact of membership stands 
as a substantial bit of evidence concerning his acceptability, 
but his nonmembership is not a bar to courtesy privileges 
in Garfield Hospital, and there were other than local So¬ 
ciety members on the Garfield staff at that time. 


I 

! 
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While I was at Garfield Hospital Dr. Raymond E. Sel- 
ders made an application for privileges shortly after Group 
Health came into operation, or about November or Decem¬ 
ber of 1937. The application took the same route of any 
other application. Dr. Selders was given temporary priv¬ 
ileges under the rule that an applicant would be given such 
privileges pending action on his application, and his ap¬ 
plication finally was denied by the Board of Directors. In 
granting Dr. Selders privileges during the period his ap¬ 
plication was pending we followed the general rule applic¬ 
able to all applicants. 

On January 25 of 1938, on a report from the surgical 
staff, Dr. Selders’ temporary privileges were withdrawn. 

Gov. Ex. 485 has come to my attention since its date, 
December 3, 1937, but I know nothing of its origin. I do 
not recall the contents of Gov. Ex. 487. Action was taken 
by the Board of Directors at a meeting at which I was 
present on March 2S, 1938. The letter correctly sets forth 
the action which was taken. 

Defense counsel read Gov. Ex. 487 to the jury as follow's: 

The letter is U. S. Exhibit No. 487 dated December 2S, 
1937, from Dr. Eisenman, Superintendent, to Mr. Aspin- 
w’all, and it says (reading): 

“That pending the settlement of the question as to the 
ethical status of Group Health Association, Inc., and pend¬ 
ing further study of the professional qualifications of Dr. 
Raymond E. Selders that he be not accorded courtesy priv¬ 
ileges at Garfield Memorial Hospital except, of course, in 
a real emergency.” 

That is the meeting of the board of directors of March 
22, 193S. (Reading): 

“The president, in reviewing the proceedings, stated: 

“Our final connection with Group Health Association 
w'as the application of Dr. Selders for surgical privileges. 
The temporary privilege awaiting action on the application 
and the withdrawal of these privileges on recommendation 
of the Medical Staff as noted in the resolution of the Execu¬ 
tive Committee meeting on December 28, 1937, aw’aiting 
legality of Group Health Association. The actual disquali¬ 
fication of Dr. Selders’ application w’as by the board of 
directors at meeting on January 25, 1938, in which the min- 
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utes of the Executive Committee meeting of December 28, 
1937, were read. 

“In approving these minutes the board desires to state 
that in denying privileges to the courtesy staff of the hos¬ 
pital to Dr. Raymond E. Selders on the recommendation 
of the Medical Staff of the Hospital the action was pending 
the legality of the organization who employed Dr. Solders.” 

I 

The witness was removed from the stand for thd identi¬ 
fication of an exhibit (Def. Ex. 42). 


William Richards Castle, a witness for the defendants. 

! 

Direct examination: 

I 

I have resided in Washington since 1918. I was employed 
first in the Red Cross for a year, and then in thd State 
Department from the beginning of 1919 until 1933. I was 
in the European Division of the State Department for a 
while, and then I was Assistant Secretary and finally Un¬ 
dersecretary of State, and I recognize the letter marked 
Def. Ex. 42 as on my stationery and bearing my signature; 
I personally forwarded this letter to the addressee, Dr. 
Eisenman, but I do not have any other correspondence in 
relation to this letter. I thought it was of no importance 
at the moment and threw it away. 


Dr. IIexry C. Macatee, a witness for the defendants. 

Direct examination—resumed: 

A letter marked Def. Ex. 42 came to my attention as a 
member of the Board of Directors of Garfield Hospital. 
Dr. Selders was never afforded privileges at Garfield Hos¬ 
pital except temporary privileges until his application was 
denied officially. The Castle letter (Def. Ex. 42)jhad a 
definitely adverse effect upon the Board of Directors! deter¬ 
mination with reference to whether or not Dr. Selddrs was 
qualified for privileges at Garfield Hospital. Mr. j Castle 
was a member of the Board of Directors of Garfield Hos¬ 
pital. 
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Def. Ex. 42 received and read to jury as follows: 

This is on the stationery of W. R. Castle. It is dated 
March 30,1938, and addressed to Dr. Francis J. Eisenman, 
Garfield Hospital (reading): 

“My dear Dr. Eisenman: 

I wrote as I told you I would to Mr. Aldus Higgins in 
Worcester. He is the president of the Norton Company, 
is connected with various hospitals, and is, I believe, head 
of the Worcester Museum. Mr. Higgins is a very careful 
individual who would not write anything which he had not 
checked on pretty carefully. This is what he said: 

‘Dr. Selders was a surgical resident at Worcester City 
Hospital for one year, two years ago, at a salary of $900 
and keep. We understood that he had graduated from a 
medical school in Oklahoma, had been in practice about 
seven years, and part of the time in Houston, Texas, where 
he had a hospital staff appointment. He then came to Penn¬ 
sylvania State Medical School to take their P. G. course 
which requires one year at the school and one year of 
practical experience as a resident. His year at the hospital 
was a part of this procedure. His work at the City Hos¬ 
pital did not meet with the approval of the Superintendent 
as to the way he handled himself with internes, nor the 
approval of the surgical staff as to his accomplishments 
as a surgeon. The appointment accordingly was not con¬ 
tinued after the first year. 

‘Our superintendent has a letter from one who claims 
to be his sister living in the South with the statement that 
she made sacrifices to educate Dr. Selders and that recently 
when she had turned to him for aid in her financial circum¬ 
stances he had informed her that he did not care to hear 
from her again.’ 

Air. Higgins adds that it is quite possible he may be able 
to get some more detailed information by consulting the 
doctors who knew him. He says, however, that it seems 
as though the above for the accuracy of which he vouches, 
would be bad enough to dispose of him both as a surgeon 
and a man. 

If you would like me, however, to write Mr. Higgins and 
ask him to make further inquiries, I shall of course be 
glad to do so. We ought to realize, however, that if that 
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is done and Mr. Higgins consults various people, the! inquir¬ 
ies are likely to be known. 

Very sincerely, William R. Castle.” 

I remember the case of Miss Tew, as it came up for 
report and discussion in the advisory committee Sat Gar¬ 
field Hospital, of which I am chairman. I prepared a doc¬ 
ument on the case on March 25, 1938, which I identify as 
Def. Ex. 43. 

Def. Ex. 43 received and read to jury as follows: I 

“Regulation governing admission of patients to Garfield 
Memorial Hospital upon the application of physicians and 
surgeons not members of the courtesv staff. 

The word ‘emergency’ is defined for the purpose of the 
use of the facilities of the hospital by physicians and sur¬ 
geons not admitted to the courtesy staff of the hospital as 
some condition in which the life or safety of the j patient 
is in danger except for some immediate intervention by 
the physician involved in the way of first aid, as in the case 
of hemorrhage, asphyxiation, or the like. In cases in which 
there is time for the formal posting of an operation the 
hospital holds that there is also time to secure the Services 
of a surgeon who had been granted surgical privileges at 
the hospital, and that course of action will hereafter be 
required upon application for the admission of any patient 
by a physician or surgeon not of the courtesy staff. 

Under the conditions stipulated members of Group! Health 
Association will be admitted to the hospital just j as any 
other person is admitted, subject to available space and the 
suitability of the patient in other respects. 

Unanimously adopted by the Executive Staff at aj special 
meeting held March 25, 1938. 

H. 0. Macatee, M. D., President, Medical Staff.” 

| 

The original of this paper was sent to Mr. Aspinwall, 
President of the Board of Directors, on March 25, j 1938. 

The occasion of defining the word “emergency” was the 
admission of the Group Health patient Miss Tew into the 
hospital on the statement of Dr. Selders that it jwas an 
emergency case, when the staff took the position that it 
was not an emergency case. The purpose of the definition 
was to make the position of the hospital officially! known 
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to all concerned in such cases, so that no such question 
would arise thereafter. Under the rule of Garfield Hospital 
one who did not enjoy courtesy privileges could treat an 
emergency case, and the purpose of the definition was to 
define and make clear what such an emergency case was. 

After Justice Bailey’s decision Garfield Hospital received 
two applications from members of the staff of Group Health 
some time in December of 193S. In passing on these appli¬ 
cations there was no delay in the hospital beyond that nec¬ 
essary for the orderly process by which such applications 
were received and acted upon, with the result that the two 
applicants were admitted to courtesy privileges some time 
in December of 1938. 

"When Garfield Hospital receives requests for general 
surgical privileges on the courtesy staff, it avails itself of 
the facilities of the Washington Academy of Surgery, and 
it has been doing this for about ten years. In Dr. Solders’ 
case his qualifications for surgical privileges were referred 
to the Washington Academy of Surgery, and that procedure 
was entirely in accord with the usual practice. 

Gov. Ex. 450, dated January 31, 1938, which was a report 
from the Washington Academy of Surgery to the superin¬ 
tendent of Garfield Hospital, was then read to the jury, 
reporting that the Committee on Hospital Privileges rec¬ 
ommended the disapproval of the applications of six doc¬ 
tors, including Dr. Selders, to do surgery, and then recom¬ 
mended the approval of about 45 others in various fields 
of surgery. Four of the doctors who were disapproved for 
surgical privileges were members of the District Medical 
Society. The principal minority report or report No. 1 
of the Committee on Costs of Medical Care was approved 
by the American Medical Association. I made the motion 
for its adoption by the AMA, I think, in the year 1936. 

The principal minority report of the Committee on Medical 
Care (Def. Ex. 45) was then read to the jury, as follows: 

“I. The minority recommends that government competi- 
tition in the practice of medicine be discontinued and that 
its activities be restricted (a) to the care of the indigent 
and those patients with diseases which can be cared for 
only in governmental institutions; (b) to the promotion of 
public health; (c) to the support of the medical departments 
of the Army and Navy, Coast and Geodetic Survey, and 
other government services which cannot because of their 
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nature or location be served by the general medical profes¬ 
sion; and (d) to the care of veterans suffering from bona 
fide service—connected disabilities and diseases, except in 
the case of tuberculosis and nervous and mental diseases. 

“II- The minority recommends that government! care of 
the indigent be expanded with the ultimate object qf reliev¬ 
ing the medical profession of this burden. 

“Ill- The minority joins with the Committee in recom¬ 
mending that the study, evaluation, and coordination of 
medical service be considered important functions for every 
state and local community, that agencies be formed! to exer¬ 
cise these functions, and that the coordination of rujral with 
urban services receive special attention. 

“IV. The minority recommends that united attempts 
be made to restore the general practitioner to the central 
place in medical practice. 

“V. The minority recommends that the corporate prac¬ 
tice of medicine, financed through intermediary agencies, 
be vigorously and persistently opposed as being Econom¬ 
ically wasteful, inimical to a continued and sustained high 
quality of medical care, or unfair exploitation of the med¬ 
ical profession. 

“VI. The minority recommends that methods lie given 
careful trial which can rightly be fitted into our!present 
institutions and agencies without interfering with the fun¬ 
damentals of medical practice. 

“VII. The minority recommends the development by 
state or county medical societies of plans for medicajl care. ” 

C ross-examination. 

I 

By Mr. Lewin: 

I was president of the staff of Garfield Hospital in the 
fall of 1937. The system of chiefs of staff does not; prevail 
at Garfield, so a letter addressed to the chief of stiff ordi¬ 
narily would most likely come to me as president of the 
staff. Dr. Selders ’ application made on November 10,1937, 
was referred to my committee. Dr. Selders’ application 
disclosed his degrees in medicine and science, that; he was 
a graduate of the University of Oklahoma Medical School 
in 1927; he was 40 years old, a member of the A if A and 
of the Harris County Medical Society; that he liad had 
some teaching experience at the University of Oklahoma 
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and at various hospitals in Texas and at the Worcester 
City Hospital; that he had had courtesy staff privileges 
at various hospitals, including St. Joseph’s Infirmary, the 
Methodist Hospital, and the Memorial Hospital in Houston, 
Texas; that he had contributed to medical literature and 
gives as references the names of three persons: United 
States Senator Lee of Oklahoma, Dr. Walter E. Lee, a 
surgeon of Philadelphia, and Dr. John T. Moore, of Hous¬ 
ton, Texas. 

I did not communicate with any of Dr. Selders’ refer¬ 
ences and I do not know whether any members of my com¬ 
mittee did or not. 

Q. Now, Dr. Macatee, isn’t it true that following receipt 
of that application you received a letter from Dr. Conklin, 
the secretary of the Medical Society of the District of Co¬ 
lumbia, addressed to the chief of staff of Garfield Memorial 
Hospital, dated December 2, 1937 (Gov. Ex. 498) ? 

A. I have no independent knowledge of that letter. 

Q. Such a letter as that is in evidence, Dr. Macatee, and 
it is addressed to the chief of staff. Would you ordinarily 
receive it? 

A. Yes. 

Q. And didn’t it include a resolution adopted by the 
District Medical Society on December 1, 1937? 

A. It did. 

Q. And didn’t that tell you this: that the District Medical 
Society lias resolved, as a matter of educational policy, it 
strongly recommended that all hospitals, including yours, 
engaged in the teaching and training of residents, interns, 
and nurses, where possible, follow the recommendation of 
the American Medical Association regarding the constitu¬ 
tion of their entire staffs, both the regular staff and the 
courtesv staff; that each member of that staff be a member 
of the American Medical Association and of the local socie¬ 
ties here either in Washington or in near-by states? 

Do you want to refresh your recollection? (Handing 
Gov. Ex. 49S to the witness.) Is that correct? 

A. I didn’t understand it was addressed as a question. 
That is the purport of the resolution. 

Q. Yes. And wasn’t that resolution taken up at the ad¬ 
visory committee of the medical staff of Garfield Memorial 
Hospital on December 6, 1937? 

A. It was. 
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Q. And were you present at that time? 

A. I don’t know\ There’s nothing in that to- 


Q. If you were, you would be the presiding officer, would 
you not? 

A. I would, yes. 

Q. And you would ordinarily be present at such meet¬ 
ings, w'ould you not? 

A. I would. 

Q. Well, isn’t it a fact that the secretary was directed 
by the advisory committee to reply to the communication 
that I just showed you from the District Medical Society? 

A. That is what the minutes show. 

Q. Yes. And wasn’t the secretary a defendant in this 
case, Dr. F. X. McGovern? 

A. He was. 

Q. Yes. And as a matter of fact didn’t he reply to Dr. 
Conklin by his letter dated January 3, 1938 (handing Gov. 
Ex. 484 to the witness) ? 

A. That exhibit indicates that he did, yes. 

Q. And didn’t he say that in reply to that letter, ahd en¬ 
closing the resolution, that he had been requested to (advise 
Dr. Conklin and the Medical Society that the present policy 
in force at Garfield Hospital is in conformity with tile pro¬ 
visions of that resolution? 

A. That’s what the letter states. 

Q. That’s what the letter states. And as far hs you 
know, there is no question but that it states the correct fact; 
isn’t that so? 

A. Not with the emphasis on “present,” as you jiut it. 

A. Oh, really? Well, now, I thought I understood you 
to testify that you hadn’t made any change with regard to 
that policy at Garfield Memorial Hospital throughout the 
two years 1937 and 1938. 

A. That’s my recollection of the fact. 

Q. Is the defendant Warfield a member of your medical 
staff? 

A. He is. 

Q. Yes. Well, let me show you what purports to be his 
answers to a questionnaire given him by a committee of 
which he was chairman, a hospital committee of the District 
Medical Society, and see if this refreshes vour recollection 
(Gov. Ex. 302): 

74_6879 
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“Question 8. Does your hospital require membership in 
the Medical Society of the District of Columbia as a quali¬ 
fication for appointments to its medical staff?” 

And his answer, “Yes, or have applied.” 

A. That is the answer given there. 

Q. Yes. And is that correct? 

A. It is not. 

Q. Question 9 is, “What percentage of the entire medical 
staff of your hospital are members of the Medical Society 
of the District of Columbia?” 

And his answer is, “Over 75 per cent. All recent appoint¬ 
ments.” 

That is the answer, isn’t it? 

A. That’s the answer given there. 

Q. Does that refresh your recollection that on or about 
that time, although only 75 per cent were then members of 
the District Medical Society, all recent appointments were 
required to be members? 

A. That does not refresh my recollection. 

Q. Would you deny that that was the fact? 

A. I do. 

Q. Would you deny that about this time, after the receipt 
of the resolution of the District Medical Society, you 
changed your policy to require all new, recent appoint¬ 
ments to apply for membership in the District Medical 
Society? 

A. Not within my recollection. 

Q. It’s simply a question of your recollection, is it? 

A. Yes. 

Q. Isn’t it true also that Dr. Warfield, in answer to the 
question, “Is your hospital in sympathy with the policies 
of the Medical Societv of the District of Columbia?” replied 
“Yes”? 

A. That is his answer. 

Q. And wasn’t he speaking with regard to Group Health 
Association when that answer was made ? 

Mr. Leahy: I object. It calls for a conclusion of the 
witness. 

By Mr. Lewin: 

Q. And the policies of Group Health Association as ap¬ 
pearing in the first question? 
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Mr. Leahy: I object. 

The Court: Well, I don’t know what the paper: states, 
Mr. Lewin. I 

Mr. Lewin: Would you like to see it? 

The Court: Unless this gentleman had something to do 
with the making of that paper or authorized the making of 
it, or something like that, I do not see how he isi bound 
by that. 

Mr. Lewin: No, I didn’t mean to bind him. I whs won- 
dering if I might refresh his recollection as to these facts. 

The Witness: I have no recollection of the paper. | 

By Mr. Lewin: 

Q. Well, have you any recollection of the fact that your 
hospital was then in sympathy with the policies of tfie Dis¬ 
trict Medical Society with regard to Group Health Associa¬ 
tion ? 

A. I couldn’t make that statement then or now. 

Q. Now, isn’t it true that the superintendent of the Gar¬ 
field Memorial Hospital referred Dr. Selders’ application 
which I have just shown you to the Committee on Siurgical 
Privileges (Gov. Ex. 485)? 

A. Yes. | 

Q. And I believe you said that committee included Dr. 
Carr and Dr. McGovern and Dr. Charles Stanley White 
and Dr. Strine; am I correct? 

A. Yes. ! 

Q. Now, didn’t he say, when he submitted this to them 
for their opinion, that “This,” speaking of Selders’! appli¬ 
cation, “is not a ‘Bun of Mine’ case, and your action may 
be far-reaching. Information shows him”—that is Selders 
—“to have sufficient training for personal recognition, 
when compared with many now approved for courtesy 
privileges at Garfield Memorial Hospital. He is a mem¬ 
ber in good standing in A. M. A., County and State Medical 
Societies in Texas, and was returning from Massachusetts 
to Texas when offered the position with H. 0. L. C.”? 

Doesn’t he also say that “Should your recommendation 
be adverse, for other than personal qualifications, request 
they be stated, in order that the Board of Directors Imight 
have the benefit of your advice and counsel”? Am I correct? 

A. That is what the letter states. 

Q. Yes. Now, didn’t you know that that had been done? 

A. I did not. 
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Q. Was the surgical service, as far as you know, author¬ 
ized to pass on this applicant for anything other than his 
personal qualifications ? 

A. My answer is that there is no regulation which directs 
tiie surgical service how it shall reach its conclusions with 
regard to applications. 

Q. So if such a report were referred to you, you would 
think that you had the right to take into consideration any¬ 
thing whatever in addition to the man’s personal standing 
or his professional capacity and qualifications? 

A. I would think from that letter that I was put on notice 
to be especially careful to look into his qualifications fully. 

Q. And you would think you were put on notice to do 
that because of his connection with Group Health Associa¬ 
tion, wouldn’t you? 

A. At that particular time I would think so, because of 
the very strong and very bitter publicity directed at the 
hospitals in the public press of this city. 

Q. Now let me ask you whether Dr. McGovern, the secre- 
tary to vour advisorv committee, wasn’t authorized and 
did not reply to Mr. Aspinwall with regard to this appli¬ 
cation of Dr. Selders. 

A. He did. 

Q. Now, was he speaking for the advisory committee 
of the medical staff when he so wrote? 

A. He vras. 

Q. Therefore he was speaking for you, wasn’t he, among 
others? 

A. I am presiding officer of the advisory committee, with¬ 
out vote. 

Q. And would you say he was speaking for you or he 
was not? 

A. He was speaking for me because I was in sympathy 
with the action of the advisory committee. 

Q. He was? 

A. I think it was taken on good grounds. 

Q. Yes. And were you in sympathy wfith the reasons 
which Dr. McGovern said prompted that resolution? 

A. I was. 

Q. All right. And wasn’t this the resolution: “That 
pending the settlement of the question raised as to the 
ethical status of Group Health Association, Inc., and pend¬ 
ing further study of the professional qualifications of Dr. 
Raymond E. Selders, that lie be not granted courtesy priv- 
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action pending the 
of the organization 


ileges at Garfield Memorial Hospital, except of course in 
a real emergency”? 

A. That is correct. 

Q. Now, there you were delaying 
ethical status not of Dr. Selders but 
to which he belonged; am I correct? 

A. That is one statement. 

Q. Yes. And isn’t this the reason that was given for 
it: “The reason prompting this recommendation is the 
fact that Group Health Association, Inc., a lay Corpora¬ 
tion, is considered unethical by the Medical Society of the 
District of Columbia, and its legality is being questioned”? 
Is that right? 

A. That is the statement of the letter. 

Q. Yes. And isn’t it a fact within your knowledge that 
it was then considered unethical by the Medical Society of 
the District of Columbia? 

A. That is true. 

Q. Does not the reason continue that “Dr. Sellers has 
been hired by Group Health Association as its surgeon. It 
is the opinion of the Advisory Committee that if the Gar¬ 
field Hospital allows Dr. Selders courtesy privileges that 
it would be placed in the light of aiding and abetting Group 
Health Association, Inc.”? 

A. That is what the letter states. 

Q. And that was your reason, was it not? 

A. Yes. 

Q. And that was your reason, although you had not 
yet communicated with Dr. Selders’ references or heard 
any report on his ]jrofessional qualifications? 


Mr. Leahy: Now, wait a minute. That is a doijble-bar- 
reled question. 

Mr. Lewin: All right, let us take it step by step.: 

Mr. Leahy: What do you mean by one? and thpn we’ll 
get it. 

| 

Bv Mr. Lewin: 

* 


Q. At that time you hadn’t communicated with jhis ref¬ 
erences, had you? 

A. Indirectly we had. 

Q. You mean you referred it to the Washington Academy 
of Surgery? 

A. I do. 
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Q. When did you do that? 

A. I don’t know. 

Q. Well, did you do it before or after this letter? 

A. The rule was to require them—the applications as 
they came in. 

Q. Did you refer it to the Washington Academy of Sur¬ 
gery on December 6, 1937 (exhibiting a photostat to the 
witness) ? 

A. W~e did. 

Q. And had you heard from the Washington Academy 
of Surgery? 

Mr. Leahy: Now, pardon me. Would you just give me 
the date of the letter you are referring to, Mr. Lewin? 

Mr. Lewin: Yes, I will give you both references. The 
reference was December 6, and the letter I have examined 
him about was December 17. 

By Mr. Lewin: 

Q. Had you had any response from the Washington Acad¬ 
emy of Surgery at that time? 

A. The response from the Washington Academy of Sur¬ 
gery would come to the surgical group of the staff and not 
to the advisory committee. 

Q. As a matter of fact, didn’t the response from the 
Washington Academy of Surgery—Would you give it to 
me, please (addressing Mr. Leahy)? 

Wasn’t it as a matter of fact dated January 31, 1938? 
(Gov. Ex. 450-A). 

A. That is the date given. 

Q. So the reason which you advised the president of 
the hospital that to approve Selders would be aiding and 
abetting Group Health Association antedated this letter 
bv over a month; am I correct? 

‘A. Yes. 

Q. And did the Washington Academy of Surgery give 
you any grounds for recommending against Dr. Selders’ 
application? Will you gaze at that letter again and see 
whether it discloses any reasons at all? 

A. That letter gives no grounds. 

Q. Now, as a matter of fact, before you received any 
word from the Washington Academv of Surgerv vour board 
of directors on January 25 had already withdrawn Dr. 
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Selders’ temporary privileges and denied him courtesy 
privileges; isn’t that correct? 

A. On two grounds recommended to them. 

Q. Yes. On two grounds. And that was six days before 
you got any report about his qualifications; am I ri^ht? 

A. Yes, because there were other sufficient grounds. 

Q. Yes. And weren’t those grounds the grounds Recom¬ 
mended bv the medical staff? j 

A. They were the grounds recommended by the medical 
staff. 

Q. Yes. And wasn’t the action of the District of the 
directors predicated upon the recommendation of the Medi¬ 
cal Staff? 

A. It was. 

Q. And didn’t Dr. Eisenman so tell Dr. Selders (ha,nding 
Gov. Ex. 348 to the witness) ? 

A. He did. 

Q. And isn’t it true also that before you receivecjl any 
reply from the Washington Academy of Surgery your presi¬ 
dent had received a letter from the president of Emer¬ 
gency Hospital asking for an explanation for the aidmis- 
sion of Miss Sara Abbott to the Garfield Memorial Hospital 
(handing Gov. Ex. 475 to the witness)? 

A. That letter is not within my knowledge until you 
exhibit it here. 

Q. You never had any knowledge of that? 

A. I never had any knowledge of it. 

Q. Did you have any knowledge of President Aspinwall’s 
reply giving the explanation? 

A. None. 

Q. Did you know that copies of both those letters were 
sent to the District Medical Society at the time they were 
written ? 

A. I did not. 

Q. Now, the Castle Letter (Def. Ex. 42) which was of¬ 
fered this morning was dated March 30, was it not? i 

A. Yes. 

Q. And at that time the Board of Directors had turned 
down Dr. Selders on January 25? 

A. It had. 

Q. And it denied him even temporary privileges; is; that 
correct? ' 

A. It had. 


I 
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Q. And at that time also your medical staff had met 
in March and had confirmed that action, had it not? 

A. The medical staff does not confirm the action of the 
Board of Directors. 

Q. Well, didn’t vou go along with that action in March 
of 1938? 

A. The Board of Directors having acted, the medical 
staff had nothing further to do with it. 

Q. Didn’t the medical staff consider it again in March 
of 1938? 

A. I have no recollection of it. 

Q. On February 2, 1938, did not the Medical Staff meet 
(handing the witness a paper) ? 

A. What is this document? 

Q. These are my notes. Do they refresh your recol¬ 
lection? 

A. Only to the extent that that would be about the time 
when the Medical Staff would normally meet. 

Q. Did you not attend that meeting? 

A. I could not tell you at this late date. 

Q. Did you not present information there with regard 
to Dr. Selders’ application? 

A. My recollection would have to be refreshed. 

Q. All right. Here is a photostatic copy of the minutes 
themselves. Will you look at them and see whether or not 
they refresh your recollection? 

A. All right. 

Q. Is it not true that when Miss Tew was admitted to 
Garfield Memorial Hospital for a short time in February 
of 1938 Dr. Selders then had privileges to bring a person 
there in an cmergencv? 

A. He had, and he might still have. 

Q. Is it not true that at that time you had no formal 
definition of an emergency? 

A. That is true. 

Q. Is it not true that at that time you relied upon the 
judgment of the surgeon bringing the patient as to whether 
or not it was an cmergencv? 

A. I could not unqualifiedly answer Yes to that, sir. 

Q. Would not the judgment of the attending surgeon ordi¬ 
narily be the criterion of admission of an emergency case? 

A. If he had courtesy privileges. 

Q. Suppose he did not have. 
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A. That would not be the criterion. 

Q. Suppose he had privileges to bring a patiept there 
in an emergency? 

A. He would in an emergency. 

Q. I ask you again, did you have any rules or regula¬ 
tions governing the definition of an emergency at that time? 

A. None governing the definition of “emergency,” but 
plenty governing the admission of surgeons not; on the 
courtesy staff. 

Q. As a matter of fact, following the Tew incident you 
drew up this definition of “emergency”? 

A. I did. 

Q. And that is the first time you ever had such a defini¬ 
tion ? 

A. I do not know as to that. 

Q. In that definition you said specifically that it was 
to apply to Group Health Association, did you not? 

A. I said that the definition would apply to Group Health 
Association so that there would be no question involved. 

Q. You did not pick out anybody else or any other clinic 
to whom it might apply in specific terms? 

A. No. 


Q. Is it not a fact that you made a copy of the defini¬ 
tion of “emergency” available to the other hospitals in 
the District of Columbia? 

A. I did not. 

Q. Is it not a fact that the other hospitals in the Dis¬ 
trict of Columbia applied to your hospital for thatj defini¬ 
tion so that they might keep it? 

A. I have been told so. 

Q. The action of the Surgical Service in recommending 
against Dr. Selders was based upon the ethical status of 
Group Health Association and the fact that the legality 
of Group Health was being questioned? 

A. There was another reason advanced by the Sqrgical 
Service. 

Q. But pending the study of Dr. Selders- 

A. There was another reason advanced by the Sqrgical 
Service. 

Q. What was that? 

A. It was that being the sole surgeon of a large! group 
of people they would not be able to grant him surgical 
privileges. 


i 

i 
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Q. Will you find the statement of any action which the 
Surgical Service took in December of 1937? Have you 
any notes here with you? 

A. No. 

Q. The folder that you have in your lap—does that con¬ 
tain hospital documents at all? 

A. It does not. 

Q. Suppose you look at these, then (handing papers to 
the witness). I show you Dr. McGovern’s report to the 
president. Does that indicate that the reason you just 
mentioned was presented? 

The Court: Maybe you can get at it in this way. Was 
it a matter of record or not? 

The Witness: I did not catch that. 

The Court: Was this additional reason a matter of 
record? 

The Witness: Yes, sir. 

By Mr. Lewin: 

Q. I show you the minutes of the Executive Committee 
of the Board of Directors and ask you if there is anything 
in that that could be interpreted as being the reason you 
suggested. 

Mr. Leahy: What is the date? 

Mr. Lewin: December 28, 1937. 

The Court: If I may suggest: Maybe he can indicate 
what paper it would be. 

Mr. Lewin: I wish he would. 

Bv Mr. Lewin: 

Q. Can you so indicate? 

A. Mv information is it was a letter addressed bv Dr. 

v y 

Hooe of the Surgical Service to me as Chairman of the 
Advisory Committee. 

Q. Was it not addressed to you in the fall of 1938? 

A. I don’t remember the date of it. 

Mr. Leahy: I have a copy of it right here. 

By Mr. Lewin: 

Q. Am I correct that it was November 21, 1938? 

A. It was; evidently referring to a second application 
after legality had been determined. 
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Q. So that the reasons given in the fall of 1937 $nd the 
reasons given for the denial of privileges in January, 1938, 
did not include this reason which you have now mentioned 
as the additional one? 

A. It is not so stated in the record. 

Q. Did you not just tell his Honor that it was sthted in 
the record, if it was stated at all? 

A. It was not so stated in the record. 

Mr. Leahv: His Honor asked him if it was made aimatter 
* 

of record, and he said Yes. 

The Court: I thought he referred to a letter. 

By Mr. Lewin: 

Q. Now, Dr. Macatee, after you received notice of Mr. 
Justice Bailey’s decision upholding the legality of Group 
Health Association, was Selders admitted to your staff? 

A. He was not. 

Q. Was he admitted at any time during 1938 after his 
temporary privileges were withdrawn? 

A. So far as I know, he was not. 

Q. And down to the date of the indictment he Was not 
admitted, was he? 

A. He was not. 

Q. Although in the fall of 1938 he made an additional 
application ? 

A. Yes. 

Q. And you simply let it take the same course, did you 
not? 

A. Yes. 

Q. And referred it to those various committees? 

A. I don’t know whether all the references werg made 
or not. 

Q. Were references communicated with in the ifall of 
1938? 

A. I don’t know. 

Q. So far as you know, there was nothing mote that 
happened except to send the applications through the mill 
again? 

A. Yes. In the operation of the mill I had nothing to do 
normally, in my official capacity, with following up those 
references or making any communications having to do 
with them. 
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Q. What were the names of the two Group Health Associ¬ 
ation. doctors who were admitted in 1938? 

A. One, I think, was Dr. Price, and the other, my recol¬ 
lection is, was a Dr. Halstead. I am not sure. 

Q. Dr. Halstead testified to the contrary when he was on 
the stand. Could it have been Dr. Bowe? 

Mr. Lealiy: Testified to the contrary of what? 

Mr. Lewin: He testified that he was not admitted to the 
staff of Garfield Hospital in 1938. There cannot be any 
doubt about that. 

Mr. Leahy: I don’t know. It is too far back for me. 

The Witness: The name Bowe sounds familiar. 

Bv Mr. Lewin: 

Q. It may have been Dr. Bowe and Dr. Price? 

A. Yes. 

Q. As a matter of fact, were not those gentlemen ad¬ 
mitted for the first time on December 19, 1938? 

A. Yes. 

Q. And, as a matter of fact, did not you and your col¬ 
leagues at the hospital know that a grand jury of the United 
States had been convened in the late summer of 1938 and 
was investigating this very matter at the time they were 
admitted? 

A. I don’t think that entered into the consideration of 
the matter. 

O. I did not ask vou that. I asked vou whether vou did 

V » « *> 

not know that that was so. 

A. No; I don’t know that it is so, but I do know that that 
would not influence me. 

Q. As a matter of fact, don’t you know that those gentle¬ 
men were admitted for the first time two days before the 
indictment in this case came down? 

A. I don’t know that. 

Q. What would your testimony be now with regard to 
Dr. Halstead? Does that refresh your recollection that he 
was not admitted at all? 

A. No; I don’t remember. 

Q. On your direct examination, Doctor Macatee, I find 
on referring to the record, that vou gave this testimonv. 
Mr. Leahv asked vou with regard to the so-called White 
List— 
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! 

“Q. Do you recall, Doctor, at what date, if ajny, any 
authorization u^as made to prepare an approved li$t which 
has been called a White List?” 

And you answered: 

“That w’as incorporated in the constitutional amendment 
adopted in March, 1937, in which the Executive Committee 
was charged with the duty of preparing such a list.|” 

Do you remember that testimony ? 

i 

A. I do. 

Q. When you said it was incorporated in the constitu¬ 
tional amendment, you did not mean that the list itself was 
incorporated in that amendment, did you? j 

A. I did not; the authorization. 1 

Q. Then you were asked: 

“Q. I ask you, Doctor, if the preparation of an approved 
list had anything whatsoever to do with Group Health 
Association.” 

And you answered: I 

“Nothing whatsoever.” I 

Do you remember that? i 

A. I do. 

Q. Do you still stand on that testimony? 

A. I do. i 

Q. Did you mean to confine your answer to the prepara¬ 
tion of an approved list back in March, or the preparation 
of the approved list in July of 1937? 1 

A. I meant to limit it to the preparation of an approved 
list in July, 1937. j 

Q. You did? 

A. Yes. I 

Q. So that your testimony is that the preparation iof the 
approved list in July of 1937 had nothing whatsoever to 
do with Group Health Association? 

A. Yes. 

Q. You also testified as follows: j 

! 

“Q. Did that approved list, as it came before the Execu¬ 
tive Committee on July 12, 1937, have anything whatsoever 
to do with the approval or disapproval of Group Health 
Association, Incorporated?” i 

i 

i 

i 


i 
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And your answer was : 

“It did not.” 

Do you remember that testimony? 

A. I do. 

Q. Do you stand on that testimony? 

A. I stand on it. 

Q. By that did you mean to limit your answer to the 
approved list as it came before the Executive Committee, 
or did it include also as it left the Executive Committee on 
July 12, 1937? In other words, is there any point in this 
definition as it came before the Executive Committee- 

Mr. Leahy: I made no point of that. 

A. There is no point in that. My answer is the same 
both as it came before and as it left. 

By Mr. Lewin : 

Q. And your testimony is that it had nothing to do with 
Group Health Association and was not directed at Group 
Health Association ? 

A. That is true. 

Q. Did you mean to testify also that when it was first 
authorized to be issued to the hospitals as well as the mem¬ 
bers on June 21,1937, it was not aimed at Group Health and 
had nothing to do with it? 

A. It was not. It was unfinished business left over from 
March 25. 

Q. Is it also your testimony that when it was sent out 
on July 29 both to the members of the District of Columbia 
Medical Society and to all the private hospitals, that then 
it was not directed toward Group Health Association? 

A. It was not. 

Q. Is it not true that the committee which was appointed 
in March, 1937, to prepare this White List consisted of the 
defendant McGovern as Chairman, and of the defendant 
Hooe and of another doctor named Dr. Daniel Borden? 

A. I don’t recollect the composition of the committee. 

Q. To refresh your recollection I show you the minutes 
of March 19, 1937 (Gov. Ex. 36). 

A. Yes; that would be the committee. 

Q. And the committee then consisted of three, two of 
whom are defendants in this case; is that correct? 

A. Are defendants; yes. 
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Q. Is it not true that the first approved list which was 
sent out under Section 5 was approved by the Executive 
Committee on July 12, 1937 ? | 

A. I think that is the correct date. 

Q. No list under Section 5 had been approved] by the 
Executive Committee or the Society prior to that date? 

A. That is true. | 

Q. Is it not true that on July 12, 1937, the Executive 
Committee had had the subject of Group Health before it 
on a number of occasions? i 

A. On two occasions. ! 

Q. Had it not discussed the Group Health Association 
situation on June 1? | 

A. It had. 

Q. At an executive hearing to which Colonel Jone^ came? 

A. Yes. | 

Q. And at which a committee was appointed to make 

further study? 

A. Yes. | 

Q. And was not that committee required to cooperate 
with Dr. Verbrycke’s committee on Medical Economics? 

A. Yes. ! 

Q. And was not Dr. Yater a member of Dr. Verbryeke’s 
committee ? | 

A. I don’t know. 

Q. Dr. Yater is a defendant in this case, is he not? 

A. Yes. S 

Q. If the records show he was a member of that com¬ 
mittee you would have no doubt of that, would you? i 
A. I would not. ] 

Q. Did not the committee include Dr. McGovern as Chair¬ 
man of the committee, and Dr. Hooe? 

A. Include them? j 

Q. Yes, those two. ! 

A. Yes. | 

Q. And they were the same McGovern and Hooej who 
were on the committee to prepare the approved list; is 
that right ? < 

A. Yes. i 

Q. Is it not true that Group Health Association had 
been discussed by the Executive Committee on June 21]? 

A. That is true. 

Q. And at that meeting Dr. Verbrycke had made his first 
report for both his committees ? | 

i 

| 
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A. Yes, sir. 

Q. And at that meeting you had decided to have a con¬ 
ference with Dr. Brown of Group Health on June 21? 

A. That is true. 

Q. And had not Group Health Association been pretty 
fully discussed at that meeting with Dr. Brown and Mr. 
Penniman and some of those other gentlemen on June 24? 

A. That is true. 

Q. Is it not also true that you and a number of defend¬ 
ants in this case had discussed Group Health Association 
on May 16 in Dr. William Gerry Morgan’s office? 

A. That is true. 

Q. Is it not true also that you and a number of the 
defendants in this case discussed this subject with Dr. Olin 
West of the American Medical Association in the early 
part of June? 

A. I don’t think I had. 

Q. Did you not know that a committee had met with Dr. 
West? 

A. Pardon me. I had discussed it with Dr. West in At¬ 
lantic City. 

Q. And had you not also discussed it with him at the 
Metropolitan Club? 

A. No, sir. 

Q. Did you not know that some of them had done so ? 

A. I heard so. 

Q. But vou sav vou discussed it with him at Atlantic 
City? 

A. Yes. 

Q. That was June 9th or 10th, was it not? 

A. Yes. 

Q. So, would you say it had been discussed by you and 
others prior to July 12,1937, on some seven occasions? 

A. Yes. 

Q. Is that correct? 

A. I don’t know how it adds up, but it may have been 
that many times. 

The Court: Let us call it seven. 

Mr. Lewin: It is six or seven. 

Bv Mr. Lewin: 

Q. Let me hand you the minutes of this meeting of July 
12. (Gov. Ex. 37) Will you refer to the minutes of July 
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12, 1937, which are the minutes of the meeting at; which 
the list was approved, and see if the committee of which 
Dr. McGovern was chairman did not report? j 

A. It did. | 

Q. And did he not adopt as his report the report pre¬ 
pared by Dr. Verbrycke? 

A. Yes. 

Q. And was not that adopted by Dr. McGovern’s com¬ 
mittee of which you were a member, as the report ! of the 
committee ? ! 

A. Yes. I 

Q. Is it not true that in the report the following appears 
with regard to Group Health: 

“Active opposition is possible at present. Whether it 
is advisable is another matter, unless some substitute plan 
can be suggested”- 

I 

i 

Mr. Leahy: Just a moment. That report was not 
adopted. 

Mr. Lewin: The witness has just testified to the contrary. 

Mr. Leahy: I object, if your Honor please, because I 
know distinctly what counsel is directing the attention of 
the witness to. There were two reports. One reporit was 
adopted and the other was tabled. He is now directiijig the 
attention of the witness to the one that was tabled, j 

Mr. Lewin: Your Honor, I did not ask him for the action 
of the Executive Committee on this report. I asked him 
whether this is not the report of the committee headed by 
Dr. McGovern and of which he was a member. 

Mr. Leahy: No; you did not. 

Mr. Lewin: I beg your pardon; I did. 

Mr. Leahy: I will stand on the record. j 

The Court: Is that what vou want to ask him? 

* 

Mr. Lewin: I pointed it out in the minutes. 

The Court: It will be understood. 

Bv Mr. Lewin: i 

* 

i 

Q. Is not this (indicating) what you and Dr. McGovern 
and Dr. Hooe and those others reported: 

“Failure to place a cooperative on the approved lijst of 
the Medical Society would automatically forbid any;con¬ 
sultations by members of our Society. Any full-timcj em¬ 
ployees of the Corporation could probably easily fail to 

75—6879 
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be put on the courtesy list of the hospitals for one reason 
or another without the fact of his connection with the co¬ 
operative being even mentioned. In fact, any combative 
methods would necessar-y have to be camouflaged to the wth 
degree.” 

Am I right? 

A. Are you right in what ? 

Q. That that was part of your report, or the report of 
the committee headed by the defendant McGovern. 

A. Is this document that you are reading a letter ad¬ 
dressed to Dr. McGovern by Dr. Verbryeke after he had 
relinquished his post as chairman of the Executive Com¬ 
mittee? 

Q. Is not this correct? Let us have no doubt about it. 
At the first part of that meeting did not this transpire- 

Mr. Leahy: Why don’t you ask the witness? 

Mr. Lewin: I am going to have him answer it from the 
minutes. 

By Mr. Lewin: 

Q. Referring to the report which was prepared by Dr. 
J. Russell Verbrvcke, who was then chairman of the com¬ 
mittee on Medical Economics, it savs: 

“Since that time the committee has met and studied and 
reviewed supplementary plans that Dr. Verbrvcke and Dr. 
McGovern offered as a report to the Executive Committee 
tonight.” 

Is that correct? Does that appear there? 

A. That appears there; yes. 

Q. Does not the language that I have read you appear 
in that very report which Dr. McGovern offered as a report 
of his committee? 

A. It appears in the letter from Dr. Verbrvcke which 
was adopted only in principle. 

Q. Was it not adopted as your report? 

A. In principle only. 

Q. Did you not testify that these minutes correctly re¬ 
flected what transpired at that meeting? 

A. If I did, then I qualify that answer. 

Q. You now qualify it to say this is not your report? 

A. That is a report adopted in principle. It is not my 
report. 
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| 

Q. Do you see any place in the minutes where it says 
that it was adopted only in principle ? 

A. Did you not just read so ? 

Q. I don’t remember it. (Reading): I 

“which Dr. McGovern offered as a report to the Executive 
Committee. ’ ’ 

Is there anything in there about offering it only in 
principle ? j 

A. Yes. (Reading): “was approved in principle by the 
Executive Committee at a subsequent meeting.” 

Q. That was the original report, was it not, that was 
rendered on June 21, and does it not clearly show tliat 7 
A. (Reading:) “The secretary made a motion that this 
letter be accepted as a report of the subcommittee and be 
approved in principle.” 

Q. That is the action of the Executive Committee, is 
it not ? , 

A. That is the action of the Executive Committee. 

Q. Now I ask you whether the action of your subcom¬ 
mittee was not to adopt that as your report. 

A. I cannot say that it was, because the report pf the 
subcommittee was made extemporaneously and at the time 
there had not been any formal meeting of the comknittee 
and no formal action taken. 

Q. Do not the minutes here show that that was offered as 
the report of your committee and accepted as the report of 
your committee? 

Mr. Leahy: Point it out, please. I 

Mr. Lewin: I have pointed it out a number of timeg. 

Mr. Leahy: Oh, no; you have not. 

i 

A. To get the picture, you have got- 

Q. What is your answer to my question now? j 
A. What is the question? j 

Q. I want to know whether the report from which I read 
was the report of your committee which was offered as 
the report of your committee and taken by the Executive 
Committee as the report of your committee? j 

A. It was a report offered by the chairman at that time 
without objection by other members of the subcommittee 
and adopted by the Executive Committee in principle pnlv. 

Q. Is not this true, that it contained the language that I 
have read? 

A. Yes. ' 


i 
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Q. Is it not true that when you said that failure to put a 
cooperative on the approved list of the Medical Society 
would automatically forbid consultations, were you not 
referring to this approved list, approved that very day or 
night, July 12, under Section 5? 

A. That is probably the list referred to there. 

Q. And when you referred to failure to put a cooperative 
on the approved list were you not referring to Group Health 
Association? 

A. I was not; the letter was. 

Q. Is not that what the report was referring to? 

A. It was. 

Q. Is it not true also that there was an amendment and 
only one amendment to the approved list that night which 
was offered for approval of the Executive Committee? 

A. I have no recollection of any amendment. 

Q. As a matter of fact, did you not object to Group 
Health Association on the ground that you thought it was 
an instrumentality of the Federal Government? 

A. On the occasion of the consideration of the approved 
list? 

Q. Yes. 

A. Group Health Association was not considered in the 
preparation of the approved list. 

Q. In those meetings prior to July 12, and on July 12, 
as disclosed by this report, was not one of your objections to 
Group Health Association that you regarded as the Gov¬ 
ernment coming into the practice of medicine? 

A. That was one consideration. 

Q. Then at this time you regarded Group Health Asso¬ 
ciation as connected in some way with the Federal Govern¬ 
ment, did vou not ? 

A. Yes.* 

Q. And would you regard some of its doctors on the staff 
of Group Health as being connected with the Federal Gov¬ 
ernment? Is that right? 

A. Yes. 

Q. Is it not true that when this report was first brought 
to the attention—that is, the report on the approved list, 
that item read, as one of the groups to be approved, “Med¬ 
ical personnel connected with the Federal and Municipal 
Governments within the District of Columbia or within 
ten miles thereof”? Is that right? 

A. That is true. 
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i 

Q. If that list had been approved in that manner jit would 
have carried- 

A. Just a moment. 

Q. Wait a minute. i 

i 

The Court: He has a right to explain his answeii 

Mr. Lewin: He is trying to answer something else. 

The Witness: No; I am not. I am trying to answer that 
particular question, because that particular No. 10 had to 
do with services by medical officers and set up with statutory 
rights behind them. j 

i 

By Mr. Lewin: 

Q. If Item 10 had been approved as drawn, that you were 
approving of “medical personnel connected with the Fed¬ 
eral Government,” it might have included Group Health 
Association and its members, might it not? 

A. It might not. | 

Q. You say it would have, do you? 

A. Oh. I see the drift of your question now. j 

Q. Just answer the question. Would it not? 

A. Your question cannot be answered as put. ! 

Q. If you had permitted this report to go through with 
that item 10 reading that you approved the medical per¬ 
sonnel connected with the Federal Government, that might 
have carried with it the approval of Group Health Asso¬ 
ciation and its members, might it not? | 

A. It might have. I have no knowledge of its having 
been amended with that object in view. 

Q. But it was amended, was it not, and was not the Amend¬ 
ment suggested by you? Am I right? 

A. Yes. I said, “employed bv” rather than “connected 
with.” * * 1 

Q. Is this correct- ! 

A. (Continuing): And the purpose of making the Amend¬ 
ment was- 

Q. I did not ask you that. (Reading): 

“Dr. McGovern read the proposed list of approved or¬ 
ganizations, groups, and individuals. Dr. Macateie sug¬ 
gested that the words ‘employed by’ be substituted for the 
words ‘connected with’ in item 10. With this change the 
list was approved upon motion duly seconded and adojpted.” 
Is that correct? j 
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A. That is correct. 

Q. So that after such amendment went through the list 
could not be construed as approval of Group Health Asso¬ 
ciation or its members, whereas before it might have been? 

A. The amendment had nothing to do with anything other 
than the grammatical construction of the document. 

Q. Nevertheless the amendment had the effect that I have 
just indicated, did it not? 

Mr. Leahy: I object. That is argumentative. 

The Court: Yes; that is argumentative. 

A. It is not my conclusion. 

By Mr. Lewin: 

Q. Is it not true that when that list was amended and 
was ready to be issued the following transpired in the min¬ 
utes, directly connected with the list itself and without in¬ 
tervening colloquy whatever (reading): 

“Dr. Raymond T. Holden, Jr., inquired as to the per¬ 
sonnel maintained in the proposed Group Health Associa¬ 
tion, Inc. Dr. Hooe pointed out that it was a separate in¬ 
dividual corporation and would have to be approved as a 
single unit. As a matter of information Dr. Hooe would 
inquire if he was right in the assumption that this approved 
list would not have to he submitted to the Society, but from 
tonight would be filed in the secretary's office.” 

Does not that appear? 

A. It appears. 

Q. Just in the way I have stated it, does it not? 

A. Yes. 

Q. So that Group Health Association was specifically 
considered at the very time that the "White List was ap¬ 
proved, and in connection with it? 

A. Group Health Association was specifically considered 
and excluded. 

Q. That is what I thought. 

A. Excluded from consideration in connection with the 
White List. 

Q. Do you find anything that excludes it here (indi¬ 
cating) ? 

A. (Reading): “Dr. Holden inquired as to the personnel 
maintained in the proposed Group Health Association. Dr. 
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Hooe pointed out it was a separate individual corporation 
and would have to be approved as a single unit when it came 
up for consideration for approval.” 

Q. Does it say “when it came up for consideration”? 

A. No; but that is the meaning of it. 

Q. I think you testified that the reason it could hot be 
approved then was because it had not made application for 
approval; is that right? 

A. That among other things. 

Q. Did you not know that at that time it had been in 
existence as a corporation some five months? 

Q. I did not. I don’t know how long it had had corporate 
existence. I had known of it onlv since about the middle of 
May. 

Q. Did you not know that in June and July it -\yas an 
organization seeking medical personnel? j 

A. I did not know whether it was then seeking niedical 
personnel. 

Q. Had not Dr. Brown told you that in his meeting with 
you on June 24? 

A. He said that eventually it would seek medical per¬ 
sonnel. 

Q. Did he not say they were seeking medical personnel 
then? 

A. I don’t recollect that. 

Q. Did you not know they had already approached Dr. 
Neill and asked him to come with the staff? 

A. I had no knowledge of that. 

Q. Did you not say when you went down to see th<p rep¬ 
resentatives of Group Health that you understood ap¬ 
proaches had been made to your members, on July 26! ? 

A. Yes. 

Q. So you knew on July 26 that they were seeking med¬ 
ical personnel? 

A. Obviously I did. 

Q. Do you think you gained that information between 

Julv 12 and Julv 26? 

* • 

A. I don’t know how I gained the information. 

Q. Doctor Macatee, did you not know on July 12! that 
they were seeking medical personnel and had beep ap¬ 
proaching some of your members? 

A. I couldn’t testify to that to save my life. 

Q. You would not deny it? 
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A. I cannot deny it; no. 

Q. Was not the purpose of having an approved list to 
guide your members as to whether or not they could join 
up with or participate in certain organizations? 

A. In certain organizations, but not Group Health As¬ 
sociation. 

Q. That is what you said. But I ask you whether or 
not the whole purpose of the approved list was not to 
guide your members as to whether they could join or not? 

Mr. Leahy: Join what? 

Mr. Lewin: Organizations. 

A. The whole purpose of the approved list was in Chapter 
9, Article 4, Section 5, which had to do with something 
else entirely, unrelated to Group Plealth Association. 

Mr. Lewin: I move that that be stricken as not responsive. 

The Court: You asked him what the purpose was. 

Bv Mr. Lewin: 

w 

Q. I asked you whether it was to indicate to your mem¬ 
bers whether they could participate with certain organi¬ 
zations. 

A. My answer would have to be something of a recital, 
and that is that the amendment to the constitution began 
in January, 1936, and it was amended in January, 1937. 

Mr. Lewin: I do not think that is responsive, vour Honor. 
I move that it be stricken as totally unresponsive. 

The Witness: And that it is- 

Mr. Lewin: I have a motion pending. 

The Court: Just a moment, Doctor. It is not always 
possible to answer a question yes or no. It may not give a 
correct impression. I think it is well, if he can answer yes 
or no, to do so, and then make any qualifications or ex¬ 
planations that are necessary. After all, it does not make 
much difference how you approach the answer. He was 
giving you his understanding of the purpose. You asked 
for the purpose. He was explaining to you the purpose as 
he understood it. 

Mr. Lewin: I most respectfulv submit that the witness 
was giving me a history. 

The Court: I think the Doctor was getting away from 
the purpose. 
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The Witness: My next sentence would complete |the his¬ 
tory. 

Mr. Lewin: I do not want the history. I move that all 
that history go out. 

The Court: He told you the purpose, and that is wjhat you 
were after. Suppose you put another question. 


By Mr. Lewin: 

Q. I will ask you this, whether it would not hate been 
a more suitable time to put the organization on or bff that 
list when they were in the formative stage and going around 
trying to get medical personnel, if you wanted to guide your 
own members ? ! 

A. It may have been a suitable time, but we did not have 
sufficient information about it to know at that time, j 

Q. Xow% Doctor, you said that one of the reasons it 
could not go on the approved list was because it had not 
applied for approval. 

A. Did I sav that? 

Q. That is what I recollect. Did you not say that? 
is your answer? 

A. I would rather say that in my report I saic 
September. 

Q. Did you not testify here on Friday that that 
reason you could not put it on the approved list? j 

A. Mv memorv fails me there, sir. 

i 

The Court: Suppose you ask him now and save tirpe. 


What 

l so in 

! 

i 

fas the 


By Mr. Lewin: i 

i 

Q. What is your answer now? Was that the reason you 
could not put it on the approved list, or one of them?; Will 
you answer that question? 

A. The answer is that it is bound up in the fact that at 
that meeting the special committee was charged to go 
down and have another talk with Group Health Association 
to see if we could not reach some accord. 

Mr. Lewin: I object, and ask that the answer be stricken 
as unresponsive. 

The Court: Have vou got the record there? 

Mr. Lewin: Yes, sir. 


i 

! 

i 
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By Mr. Lewin: 

Q. Did you not testify as follows (reading) : 

“Q. Did that approved list, as it came before the Ex¬ 
ecutive Committee on July 12, 1937, have anything what¬ 
soever to do with the approval or disapproval of Group 
Health Association, Inc.?” 

And you answered: 

“A. It did not. 

“Q. Why not? 

“A. Because Group Health Association had not been at a 
stage of development where it had asked for approval or 
where approval could be given, for lack of information.” 

Was that your testimony? 

A. That sounds like it. 

Q. Can you tell me what other organizations that were 
approved and put on the approved list asked for approval at 
that time? 

A. None. I sav, none, Mr. Lewin. I am not sure about 
that. 

Q. That is your best recollection, is it not? 

A. I was not a member of the committee that received 
applications for approval, so I just don’t know. 

Q. Application for approval was not a condition pre¬ 
cedent to getting on that approved list, was it? 

A. Not this one; no. 

Q. As a matter of fact, Dr. McGovern was going out 
into other states to round up the list himself, was he not? 

A. I don’t know how to answer that, because it is not 
within my own knowledge. 

Q. Don’t the minutes on that occasion show this, Dr. 
Macatee? 

Mr. Leahy: What meeting? 

Mr. Lewin. July 12,1937 (Gov. Ex. 37). “Dr. McGovern 
stated that he requested the various county medical so¬ 
cieties in Virginia and Maryland, within ten miles of the 
District of Columbia, to send him a list of their membership. 
He was not very successful by letter and intended to con¬ 
tact the secretary personally. He added there were a few 
physicians practicing medicine in the District of Columbia 
who were on the rolls of the Society. The Society’s office 
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was busy at the present time checking the list of physicians 
and surgeons as classified in the newest telephone direc¬ 
tory and the Commission on Life Insurance has been ap¬ 
proached to obtain a list of all associates in the District 
of Columbia. ’ ’ | 

Doesn’t that appear? ! 

A. It does. j 

Q. And didn’t that transpire on that occasion? 

A. It did. 

i 

Q. So, would you say now, that the failure of Group 
Health Association to apply formally was any reason for 
not including it on the approved list? I 

A. That was still a good reason, though not the controll¬ 
ing reason. j 

Q. What was good about it ? j 

A. It was true. ; 

Q. You still say it was true, that one of the reasons for 
leaving Group Health off that list was because it jdidn’t 
apply? ! 

A. I said that was true. The controlling reason was we 
hadn’t come to the point where we could approve or dis¬ 
approve of it finally. , 

Q. Let me see if I can make this more clear. As a niiatter 
of fact, hadn’t Dr. Brown said he was anxious to go jalong 
with the District Medical Society, prior to July 12, 1937? 

A. That may have been one of his statements ajt the 
meeting. j 

Q. And hadn’t Mr. Penniman said in substance! that 
same thing; that he was anxious to go along with the Medi¬ 
cal Society and have your approval ? 

A. He may have said it. j 

Q. Now, when you acted as spokesman on July 26, 1937, 
in the meeting with the Group Health Association trustees, 
I think you said that the meeting’s minutes herein correctly 
reported that meeting, did you not; that was the meeting 
of July 26th? 1 

A. That statement was extemporaneous and, as tran¬ 
scribed, ran along with my general thought that I wished 
to express therein. | 

Q. Didn’t you say this to the Group Health trustees at 
that time: 

i 

“The principal difficulty that we are facing at the present 
time also is the knowledge of certain members of the Bis- 

i 


i 
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trict Medical Society have been approached with a view 
to serving certain organizations in a medical capacity and 
professional capacity”; 

and then, skipping a little : 

“There is another provision which prohibits members 
of the Medical Society from lending their assistance to any 
corporation, group or individual under a contract until the 
practices and purposes of the organization have been ap¬ 
proved by the Medical Society” et cetera. 

You said that? 

A. Yes. 

Q. Wasn’t this the other provision, this section 5, under 
which this approved list went out on July 29th? 

A. I don’t know whether it was section 5 or section 2. 

Q. Isn’t section 5 the one that prohibits members of the 
Medical Society from lending their services to any corpora¬ 
tion, group or individual unless the practice and purposes 
have been approved? 

A. Yes, that is the provision of section 5. 

Q. Then you were calling section 5 to the attention of the 
Group Health Association as early as July 26, 1937? 

A. Yes. 

Q. You were calling their attention to it in connection 
with the information you had that Group Health Associa¬ 
tion was seeking a staff and had approached members of 
the Medical Society? 

A. Obviously. 

Q. Is that right? 

A. Yes. 

Q. Now, on July 27th, isn’t it correct, that the resolution 
to send the so-called white list to the members of the Medi¬ 
cal Society of the District of Columbia was amended so 
that it would be sent to all the hospitals as well? 

A. If the record shows so. 

Q. Aren’t you familiar with that record? 

A. No, not that familiar. 

The Court: There isn’t any question about that, is there? 

Mr. Leahy: No, whatever it was; I know there was such a 
provision. 

The Witness: Yes, that states so in the minutes. 
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By Mr. Lewin: 

j 

Q. That amendment was adopted on July 27th? j 
A. Yes. 

Q. Now, on July 29th, the so-called white list was issued 
for the first time? 

A. I have heard evidence here to that effect. 

Q. Wasn’t it sent out with two letters dated July 29th, 
signed by the Secretary of the District Medical Society? 

A. There appears to be such a letter. 

Q. And didn’t the first of these letters read as follows: 
(Gov. Ex. 45). 

“Dear Doctor: 

“It may have come to your attention that there is an or¬ 
ganization or organizations that are interested in gaining 
medical personnel. Your attention is called to Chaptjer IX, 
Article 4, Section 5 of the Constitution”, quoting it In full. 

Isn’t that what it says? 

A. Yes. 

Mr. Leahy: It says more than that. 

Mr. Lewin: Yes, it does: 

“You are particularly urged to submit to the C. C. & I. M. 
Committee, pursuant to the Constitution, any and all con¬ 
tracts, written or verbal, under which you may contemplate 
giving your services”? 

A. It says that. 

Q. That letter which carried the white list with it Refers 
to an organization or organizations that are interested in 
gaining medical personnel, does it not? 

A. Yes. 

Q. Would you say that one of those organization^ was 
Group Health Association? 

A. Presumably. j 

Q. So that whether it was directed to Group Health As¬ 
sociation on July 12th, or not, it was plainly directed to 
Group Health on July 29, 1937, the first time it went out? 
A. That among others. 

Q. Now*, at this very meeting on July 29th, didn’t you 
make that fact abundantly clear? Didn’t you say this,with 
regard to Group Health Association,—(handing witness 
Gov. Ex. 37 and indicating) ? 
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“It was his impression, gained from contact 'with certain 
individuals, that they are highly intelligent people who have 
profoundly studied this subject, who are aware of all the 
social currents flowing through the country with respect to 
the relation of the medical profession and the people. They 
are aware of what has been done elsewhere and the results.” 
Did vou sav that or words to that effect? 

A. My answer is that those minutes, taken down in long- 
hand, had been shown not to express my thoughts so often 
that I hesitate to say they are, or that I did say that; but 
that was my opinion. 

Q. That was your opinion, and you have no reason to 
doubt you said it? 

A. Correct. 

Q. When you were talking about “these people,” weren’t 
you talking about the sponsors of Group Health Associa¬ 
tion? 

A. Yes. 

Q. And didn’t you say: 

“My feeling is that this is a group of responsible, honest, 
rather public-spirited people, who are undertaking to do 
something for the benefit of their associates in office. They 
are convinced and have secured what they call competent 
legal advice that they are on secure legal ground. They 
have by reason of their knowledge of similar projects else¬ 
where become convinced that wherever such organizations 
spring up they almost consistently receive the antagonism 
and the animosity of the local medical profession.” 

Didn’t vou sav that? 

A. Probably. 

Q. And when you were speaking of these “projects” 
weren’t you referring to the Ross-Loos Clinic and other 
prepayment plans such as that? 

A. Presumably. 

Q. Didn’t you say also: 

“Dr. Macatee added that he was of the opinion that their 
desire to avoid publicity in this matter was due to their 
knowledge of that fact”? 

A. Probably. 

Q. And by that didn’t you mean the reluctance on the 
part of the Group Health people to open their doors to 
give you the contract with H.O.L.C. was due to the fact that 
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they knew by reason of their knowledge of “similar projects 
elsew T here * * * that wherever such organizations spring 
up they almost consistently receive the antagonism and ani¬ 
mosity of the local medical profession”? Isn’t that what 
you meant? j 

A. I think that is why they proceeded with their! organi¬ 
zation without our cooperation and advice before they asked 
for it. | 

Q. And you seemed to feel that they w r ere somewhat 
reasonable, knowing of the antagonism of the local medical 
society, in being a little cautious in putting all their in¬ 
formation in your hands? 

A. Yes. 

Q. Didn’t you say this, following your discussion of Group 
Health Association, and as part and parcel of it: 

“Dr. Macatee added that there is now available aj list of 

corporations and organizations and persons employing 

physicians in a contractual relationship, prepared! under 

provisions of the constitution and by-law T s. He ursjed the 

members to take the list and examine it carefullv and fa- 

* 

miliarize themselves with the contents”. 

i 

i 

Did you say that? j 

A. Yes. I 

Q. And w’hen you urged this examination of the list, and 
urged the members to familiarize themselves with the con¬ 
tent, weren’t vou referring to this approved list issued 
July 29th? ' ^ ! 

A. Yes. | 

Q. Weren’t you calling attention to its contents in con¬ 
nection with their attitude toward Group Health Associa¬ 
tion? 

A. Yes, because the adoption of the w’hite list had been 
on account of our experience in another matter, and w r e 
finished up that business in order to save us further head¬ 
aches of the same sort. 

Q. Is this also the fact too: that after you talked that 
way, Dr. Sprigg reread a recommendation of the Executive 
Committee w r hich w T as adopted? 

i 

Mr. Leahy: What date is that? 

Mr. Lewin: July 29, 1937. 

The Witness: Yes. ! 


i 
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By Mr. Lewin: 

Q. And didn’t that resolution have to do with Group 
Health Association? 

A. It did. 

Q. And then didn’t the Secretary say, without any other 
subject matter intervening between Group Health and what 
he said, this: 

“The Secretary stated that it was the duty of the So¬ 
ciety’s office to fulfill instructions from the Executive Com¬ 
mittee to supply each member of the Society with a copy 
of the approved list that had been prepared, pursuant to 
Chapter IX, Article IV, Section 5 of the constitution. He 
pointed out that they were being mailed by registered mail. 
He announced that any member wishing to secure his list 
tonight could do so by applying at the Secretary’s office and 
signing for same, which would aid in the distribution”? 

A. And the two statements had no connection with each 
other. 

Q. Although one follows the other? 

A. The minutes are never subdivided to show divisions 
of subjects. 

Q. Was there any subject matter that intervened between 
the matter concerning Group Health Association and this 
matter? 

A. Nothing appears in the minutes, but it might very well 
be and appear that taking up another item the Secretary 
said thus and so. 

Q. But vou don’t know about that? 

A. No. ' 

Q. Mr. Leahy went over with you, I believe, the letter 
which the defendant Sprigg prepared in the fall of 1937, 
addressed to each one of the hospitals; am I right? 

A. I can’t give direct testimony about that, because I 
wasn’t present at the meeting when this thing was dis¬ 
cussed. 

Q. Didn’t that letter start off by calling attention to this 
section 5 ? 

Mr. Leahv: The witness said he had no knowledge of it. 

Mr. Lewin: I know he said that, but the Court has indi¬ 
cated that we may read portions of the minutes. 

The Court: Yes, you may read them, but if the witness 
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says lie lias no knowledge on the subject lie can’t! testify 
to it. j 

The Witness: If you put the letter before me I can say 
“I suppose that might be the letter,” but I wasn’t present 
when it was presented and considered. 

i 

By Mr. Lewin: | 

Q. You were present on November 3rd, 1937 ? j 
A. I think I was not. 

Q. Didn’t you testify this morning with regard to the 
resolution of the defendant Willson, seconded by tjhe de¬ 
fendant Christie? j 

A. I couldn’t have testified as a direct witness, because 
I wasn’t present on that occasion. 

Q. I ask you whether that resolution, which was certainly 
introduced again through your testimony, whether that reso¬ 
lution didn’t say that the District Medical Society had an 
apparent means of hindering the successful operation of 
Group Health Association if it could prevent the doctors 
from being received in the local private hospitals, and then 
didn’t the resolution refer directly to section 5, the same 
section adopted in March, and under which the white list 
went out in July? 

A. I have no direct knowledge of that document; I would 
have to appeal to the record. j 

Q. Let me come back to that meeting which you had with 
the Group Health trustees on July 26th. You remember 
that? 

A. Yes. j 

Q. Isn’t it true that at that meeting you quoted Some¬ 
what from the principles of ethics? j 

A. Yes. 

Q. Did you follow that up by pointing out that j they 
might have difficulty in having and getting consultations ? 

A. Yes. | 

Q. And didn’t you point out that they might have diffi¬ 
culty in getting hospital accommodations, because of the 
principles of ethics, medical ethics ? 

A. I am not clear about that. 

Q. Wasn’t one of the principles of medical ethics, to 
which you directed their attention, certain criteria for 
making contract practice ethical? ! 

A. Yes. J 

76—6879 ! 


I 

I 

i 

i 




1202 


Q. And didn’t one of them include this “free choice of 
physicians”? 

A. Yes. 

Q. Now, isn’t it true that in June, 1937, the American 
Medical Association had amended its principles of ethics so 
as to include what it thought was a definition of “free choice 
of physicians”? 

A. Yes. 

Q. And isn’t it true that you failed to bring that definition 
to the attention of the Group Health representatives when 
you met with them? 

A. I did fail to bring it to their attention. 

Q. Didn’t you consciously fail to do so? 

A. I did. 

Q. And because you wanted to withhold from them this 
more liberal definition of “free choice”? 

A. No, the record will show that it was withheld because 
it was ambiguous, had just been adopted; we didn’t know 
the purport of it. 

Q. And isn’t it true that because it was ambiguous, you 
refrained from giving them that information? 

A. I did. 

Q. But tried to leave them with the impression that this 
prohibition against free choice was a clear and unambiguous 
thing? 

A. You are asking me now to recall motive? 

Q. I am asking you whether that was not your intent 
to withhold from them this recent amendment to the prin¬ 
ciple of free choice, and to leave them with the impression 
that contract practice was condemned because of a clear 
meaning of free choice? 

A. If you want the best of my recollection I will say 
that I did not have anv such intent, and to the best of my 
recollection I discovered this newly adopted item after the 
thing. 

Q. Dr. Macatee, weren’t you present at the House of Dele¬ 
gates in Atlantic City in the early part of June, when this 
very amendment pertaining to free choice of physicians 
was enacted? 

A. I was present at the meeting but I might not have been 
present at the session; more likely I was otherwise engaged 
at the time. 

Q. Is it your thought that you forgot this on July 26tli? 
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A. Reading back on the record, I think I forgot all 
about it. | 

Q. But you didn’t forget it on July 27th, the very next 
day? 

A. Naturally, I would think over what I had shid, trying 
to summarize what I had said extemporaneously and, look¬ 
ing over it, see what I had omitted, came across this thing 
and brought it to the attention of the Executive Cbmmittee. 

Q. Didn’t you bring this to the attention of the Executive 
Committee one day after tliis meeting with the representa¬ 
tives of Group Health Association? 


“Dr. Macatee, in continuing, read an excerpt from the 
latest issue of the principles of medical ethids of the 
American Medical Association, having to do with the defini¬ 
tion of free choice of physicians, as follows: 

i 

“ ‘The phrase “free choice of physicians,” as applied 
to contract practice, is defined to mean that degree of free¬ 
dom in choosing a physician which can be exercisjed under 
usual conditions of employment between patient and physi¬ 
cian when no third person has a valid interest or inter¬ 
venes. The interjection of a third party who has a valid 


interest or who intervenes does not per se cause the contract 
to be unethical.” i 


That would apply, would it not, to Group Health; Associa¬ 
tion? 


A. No. i 

Q. Wouldn’t that have some reference to Group; Health? 

A. No, because the reference is to constituent;or com¬ 
ponent units, local associations or societies. 

Q. Doesn’t it say that the “interjection of a thirjJ person 
who has a valid interest between patient and physician does 
not per se cause the contract to be unethical”? 

A. It does say so there. 

Q. And doesn’t it define a “valid interest” as one where, 
by law or necessity, a third party is legally responsible either 
for cost of care or for indemnity, and doesn’t it supply the 
definition of “intervention” as the voluntary assumption 
of partial or full financial responsibility for medical care? 

A. It does. j 

Q. And wouldn’t that definition cover Group Health As¬ 
sociation as one who intervenes? 


i 

i 

i 


i 

i 

i 
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A. Under the law of necessity? 

Q. No, not under the law of necessity. It says “ volun¬ 
tary assumption: voluntary assumption of partial or full 
financial responsibility for medical care.” Wouldn’t that fit 
Group Health Association exactly? 

A. You will have to apply the definition. 

Q. And then doesn’t it continue: “Intervention shall not 
prescribe”—I guess that means forbid; “endeavor by com¬ 
ponent or constituent medical society”—I guess that means 
members of the A. M. A., doesn’t it? 

A. Yes. 

Q. “To maintain high quality of service rendered by 
members serving under approved sickness service agree¬ 
ment between such societies and government boards or 
bureaus and approved by the respective society.” 

A. That is the controlling phrase there. 

Q. In other words, when the local society does it and ap¬ 
proves it that throws out this “free choice of physicians”? 
A. Yes. 

Q. You get free choice of physicians when the local so¬ 
ciety approves it, but you may not have such free choice 
when something like Group Health does it, is that it? 

A. I will have to leave it to you to interpret. 

Q. Doesn’t this follow immediately afterward: 

“The ambiguity of the situation was immediately ap¬ 
parent. 

“Dr. Macatee said that he certainly did not read this at 
the time of the meeting with the H. 0. L. C. unit. He did, 
however, read on that occasion extensively from the princi¬ 
ples of medical ethics under which the medical profession is 
bound, showing that the project as at present constituted 
could not be expected to be approved by the Medical Society 
of the District of Columbia, the local unit of the American 
Medical Association.” 

Is that right? 

A. Yes. 

Q. So at that time you had enough information to be very 
definite that Group Health could not go on your approved 
list, didn’t you? 

A. That was my opinion. 

Q. And that was July 27, 1937? 

A. Yes. I told them so on the 26th. 



I 

I 
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Q. About two weeks after the white list was approved 
and two days before it issued? j 

A. That is the way the dates fall. 

Redirect examination: 

I received a letter dated November 21, 1938, sfrom Dr. 
Kerr, marked Def. Ex. 46. 

Def. Ex. 46 was received in evidence and read to the 
jury, as follows: | 

This letter is November 21st, 1938, on the stationery of 
Dr. Harry Hyland Kerr, 1744 M Street, N. W., Washing¬ 
ton, D. C. 

j 

“Dear Dr. Macatee: 

i 

The Senior Surgical Staff of the Garfield Memorial Hos¬ 
pital unanimously recommend to the Advisory Committee 
and to the Board that courtesy surgical privileges be denied 
to Dr. R. E. Selders. 

The Surgical staff believes that, though Dr. Sellers has 
a competent post-graduate degree in Surgery, his experience 
has been limited to one year as resident in a non-teaching 
hospital in a small Massachusetts city, and is not sufficient 
to qualify him to take care of the surgery that may arise 
among 2000 or 3000 people. 

Sincerely yours, Signed H. H. Kerr for the! Staff.” 

I 

The first time I ever heard of the questionnaire from 
Dr. Warfield concerning Garfield Hospital was at this trial, 
and that questionnaire was never received by the staff of 
Garfield Hospital to my knowledge, nor were answers ever 
made coming from the committee, to the best of myj knowl¬ 
edge, to any questionnaire. 

The language “aiding and abetting Group Healtlji Asso¬ 
ciation,” as used in Gov. Ex. 499, means that thd board 
decided that they would not admit Dr. Selders to cqurtesy 
privileges because of the alleged illegality of Group Health; 
and that to have done so the hospital would be put in a posi¬ 
tion of aiding and abetting an illegally operated corporation. 

When I drew the definition of “emergency” at Garfield 
I had in mind nothing except that nobody would be ex¬ 
cluded from the hospital if they came there in a real emer¬ 
gency, and I had no idea that the definition would go be¬ 
yond Garfield Hospital. 


i 

i 
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Q. Do you recall whether—and I want to see if I can 
straighten this out in just a minute—in the minutes of 
July 12th, 1937. Do you recall whether Dr. Verbrycke had 
submitted a report while on the Economics Committee of 
the District Medical Society or the chairman thereof? 

A. Yes, I have seen that report somewhere. It was a 
number of pages, and I remember seeing it; I don’t remem¬ 
ber the contents. 

Q. June 21st was the date that was submitted, was it not? 

A. I don’t know. 

Q. All right, now, was Dr. Verbrycke, on July 12th, in 
office in any committee at all in the District Medical Society ? 

A. He was not. 

Q. Your attention is directed now to Dr. Verbrycke’s 
letter which was made part of these minutes. Doesn’t 
it show and read: “I have no longer any official status, but 
I am deeply interested in the entire subject, and since I 
was the author of the original report which has been ap¬ 
proved by the Executive Committee, I ask your leave to 
submit some further thoughts with the hope that they may 
be of some slight help.” Is that correct? 

A. Yes. 

Q. Do you recall having looked at the opening sentence 
of that Verbrycke letter wherein he said he had no longer 
any official office and his reference to the report which he 
says has been approved in principle by the Executive Com¬ 
mittee? 

A. Yes. 

Q. Why? 

A. I thought you only asked if I remembered looking at 
the opening remarks in the letter. 

Q. Yes. Now, having done that, do you recall what it was 
that was approved by the Executive Committee? 

A. He refers in his letter to his report of June 21st. 

Q. Will you look to see if anywhere in the minutes you 
find anything indicating what action the Executive Com¬ 
mittee took with reference to this particular letter? Kindly 
look at the top of page 5, and see if it refers to Dr. Ver¬ 
brycke’s letter. 

A. I think it does. 

Q. What happened to it? 

Mr. Lewin: Is he going to read from the minutes? 

The Witness: I made a motion to the effect that the 
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supplementary report of the sub-committee be received and 
be held on the table for future consideration, after the 
report of the sub-committee. That was seconded and 
adopted. ! 

Q. Do you recall now whether at any other time the 
report was ever taken off the table for actionjf 

A. I don’t recall; that is my independent memory. 

T identify Def. Ex. 47 as the minutes of the meeting of 
the Executive Committee of the Medical Society of May 12, 
1937. To my knowledge no member of the District Medical 
Society had heard of Group Health on May 12, 1&37. 

The list referred to in the meeting of May 12, 19,37, is the 
White List that came out on July 12, 1937. j 


Defense counsel read Def. Ex. 47 to the .jury as follows: 

“Dr. E. X. McGovern, Chairman of the Subco ! mmittee 
to prepare an approved list in accordance with the provi¬ 
sions of Chapter IX, Article IV, Section 5 of the constitu¬ 
tion was recognized. j 

“The various items were considered seriatum as follows: 

j 

“1. All members of the Medical Society of the District 
of Columbia. I 

I 

“2. Medical staffs of all hospitals, institutions and clinics, 
each member of which has been approved by the Medical 
Society of the District of Columbia, and/or the American 
College of Surgeons, the American Medical Association, 
the American Hospital Association, in the District of Co¬ 
lumbia or within ten miles thereof. 

“It was agreed to amend recommendation No. 2 as fol¬ 
lows : ' 

I 

“ ‘Medical Staffs of all hospitals, institutions and clinics, 
each member of which has been approved by the Medical 
Society of the District of Columbia.’ ; 

“3. The United States Government, medical personnel on 
duty in the District of Columbia or within ten miles thereof, 
namely, i. e., the United States Army, Navy, Public Hbaltli 
Service, and the Veterans Administration. \ 

i 

“4. The Health Officer and attached medical persohnel. 

1 

“5. Membership of the District Medical Society. 

“6. Membership of the Homeopathic Medical Society. 


I 

! 
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“7. Members of the Montgomery County (Maryland), 
Prince Georges County (Maryland), Fairfax County (Vir¬ 
ginia), and Arlington County (Virginia), medical societies, 
who reside within ten miles of the District of Columbia. 

“8. Members of the Alexandria Medical Society. 

“9. The following compensation clinics. 

“1. Washington Industrial Accident Clinic. 

“2. Washington Medical Building Workmen’s Clinic. 

“3. Northeast Insurance Clinic. 

“4. Union Market Workmen’s Compensation Clinic. 

“5. Market Compensation Accident Clinic. 

“6. Washington Compensation Accident Clinic. 

“7. Washington Insurance Clinic. 

“8. Harrv M. Lewis Clinic. 

“9. First Aid Station. 

“ Discussion on the recommendation No. 9 was partici¬ 
pated in after the reading of the other reports. 

‘ ‘ 10. All medical personnel connected with the Federal or 
Municipal Government within the District of Columbia or 
within ten miles thereof. 

“Dr. Daniel Borden was of the opinion that this should 
not be included. 

“Others could see no objection to this subdivision. 

“11. Membership of the Medico-Chirurgical (Colored 
Medical Society). 

“12. Membership of the Robert T. Freeman Dental So¬ 
ciety (Colored Dental Society). In the consideration of 
item 9, Dr. W. M. Sprigg stated he thought the clinic should 
be listed temporarily.” 

The clinics appearing on the list set out in the May 12 
minutes appear on the approved list of July 12 and these 
clinics had been in existence in the District since the 
passage of the Industrial Compensation law. These clinics 
had been before the District Medical Society on their pur¬ 
pose, maintenance and operation and had been approved. 
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It was stated on July 12, 1937, that that list was incom¬ 
plete and as a matter of fact the Washington Sanitarium 
was not on the list. It did not purport to be aj complete 
list. There were many doctors in Washington who were 
not on that list. Group Health never made a formal appli¬ 
cation for approval to the District Medical Society. 

i 

Q. There is one other thing. Under cross-examination 
you had your attention directed to the minute^ of July 
29. You made some answer in substance in effect to the 
end that the minutes had no subdivisions as to topics. Do 
you recall that? 

A. I do. 

Q. And your attention was directed to the reading of one 
entry which follows another entry in those minutes? 

A. I recollect that. 

Q. And your attention was directed to the minute with the 
statement that there was no information intervening be¬ 
tween these minutes. I will ask you if the minutes show a 
line between those paragraphs, showing that there was 
something transpired in there? 

A. There is a line indicating a division; a typed line. 

Mr. Lewin: Wait a minute. What is that? 

Mr. Leahy: A typed line. 

Mr. Lewin: Is there any subject matter or discussion that 
appears between the resolution with regard to Group Health 
and this statement to the secretary? 

The Court: Let the jury sec it. 

Mr. Leahy: Yes. Let it be passed to the jury so they 

may see it. 

* 

(Thereupon the minutes were passed among tlie jurors 
for inspection.) 

| 

The Court: Is that all? 

Mr. Leahy: Yes. And I ask the same permission with 
respect to these minutes. If the jury will also look at 
the other pages to see where the breakdown comejs. 

Mr. Lewin: There is another page in the minutes I would 
like the jury to look at also. 

The Court: Yes, you may do that. | 

Mr. Lewin: I would like the jury to consider these three 
paragraphs on this page, particularly the third one. 

Mr. Leahv: You mean read them over? 
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Mr. Lewin: 1 would like to have them look over this 
statement of Dr. Macatee, and the subject matter of this 
here (indicating). 


Dr. Walter Estell Lee, a witness for the defendants. 

Direct examination. 

By Mr. Leahy: 

I am a doctor. I reside in Philadelphia. I am professor 
of surgery at the Graduate School of Medicine of the 
University of Pennsylvania and have been connected with 
that school since its beginning in 1920. I graduated from 
the University of Pennsylvania in 1902; after graduation 
I trained at the Pennsylvania Hospital for six years. I 
signed Def. Ex. 44, being a letter to Dr. Frederick Sander¬ 
son, and forwarded it to him. 

Cross-examination. 

By Mr. Lewin: 

.In 1937 and 1938 Dr. George H. Meeker was dean of the 
Graduate School of Medicine at the University of Pennsyl¬ 
vania. I also signed a letter marked Gov. Ex. 661, and I 
suppose my stenographer sent it, as I gave instructions to 
have it sent. I also signed Gov. Ex. 659 and sent it out in 
the same manner as Gov. Ex. 661. The signature “Walter 
Estell Lee” on Gov. Plx. 660 is not mine, and I can’t imagine 
who signed it, and I can’t recognize the letter as my own. 


J. Francis Moore, a witness for the defendants. 

Direct examination. 

By Mr. Burke: 

I have been a witness in this case previously and brought 
some documents of the Federal Home Loan Bank Board 
which were subpoenaed. I identify Def. Ex. 4S, 49, and 50 
and 50a as the original records of the Home Owners’ Loan 
Corporation and the Federal Home Loan Bank Board. 
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Cross-examination. 

i 

By Mr. Lewin: 

These records are records found in our files, arid this 
particular record was in the minutes file and is part of the 
minutes of the Home Owners ’ Loan Bank. 


Excerpts from Gov. Ex. 1, a stipulation, being Articles 
I, II, III, IV, V, VI, VII, VIII, IX, and X, with amendments 
to December 20,1938, of the by-laws of Group Healtli Asso¬ 
ciation Inc., were read to the jury, as follows: 

By-Laws of Group Health Association, Incorporated: 

“Article I. 

“Section 1. The name of this corporation shall be|Group 
Health Association, Incorporated.” 

That is the name and location as adopted March 22nd, 
1937. 


“Article I. 

Section 3. Other offices for the transaction of business 
shall be located at such places as the Board of Trustees 
may from time to time determine.” 


That also is the article and section as adopted March 
22nd, 1937. The first article, Section 2 provides tliat its 
principal place of business shall be located in Washington. 


“Article II. Membership. 

Section 1. The corporation shall have no capital! stock 
but shall be an association controlled by its membersi The 
membership of this corporation shall be composed i solely 
of employees of any branch of the United States govern¬ 
ment service, including such other classes or groups of per¬ 
sons, other than officers and enlisted men of the United 
States Army and Navy, as shall, within the provisions of 
the charter and the law governing the corporation, be desig¬ 
nated by the Board of Trustees, provided, however that in 
case persons other than employees of Federal Home; Loan 
Bank Board, its subsidiaries and affiliates, shall be desig¬ 
nated by the Board of Trustees, provided, however tjaat in 
case persons other than employees of Federal Home! Loan 
Bank Board, its subsidiaries and affiliates, shall be desig- 
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nated as eligible for membership, such action shall first 
have approval of the members as herinafter provided.” 

That was the article as adopted March 22nd, 1937, and 
on May 25th, 1937, Section 1 of Article II was amended, 
and it then read: 

“Section 1. The corporation shall have no capital stock 
but shall be an association controlled by its members. The 
membership of this corporation shall be composed solely 
of employees of any branch of the United States Govern¬ 
ment. service, including such other classes or groups of per¬ 
sons, other than officers and enlisted men of the United 
States Army and Navy; as are provided for in the charter 
and the laws governing the Corporation, provided, how¬ 
ever, that in case persons other than employees of Federal 
Home Loan Bank Board and agencies under its direction 
shall be designated as eligible for membership, such action 
shall first have approval of a majority of the Board of 
Trustees and a majority of the members of the corporation 
present in person or by proxy at a regular or special meet¬ 
ing.” 

Then, on October 4, 1937, the section and article were 
further amended: 

“Article II, Section 1. The corporation shall have no 
capital stock but. shall be an association controlled by its 
members. The membership of this corporation shall be 
composed solely of civil employees of the executive branch 
of the United States Government service; provided, how¬ 
ever, that in case persons other than employees of the 
Federal Home Loan Bank Board and agencies under its 
direction shall be designated as eligible for membership, 
such action shall first have approval of a majority of the 
Board of Trustees. Employees of the legislative branch or 
judicial branch of the United States Government service 
are not eligible for membership.” 

Then, on October 25th, 1937, it was again amended to read: 

“Article II, Section 1. The corporation shall have no 
capital stock but shall be an association controlled by its 
members. The membership of this corporation shall be 
composed solely of civil employees of the executive branch 
of the United States Government service; provided, how¬ 
ever, that in case persons other than employees of the 
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Federal Home Loan Bank Board and agencies under its 
direction shall be designated as eligible for membership, 
such action shall first have approval of a majority of the 
Board of Trustees.” 

Then, on September 19th, 1938, the article was further 
amended to read: 

i 

“Section 1. The corporation shall have no capital stock 
but shall be an association controlled by its members. The 
membership of this corporation shall be composed solely 
of civil employees of the executive branch of the United 
States Government service.” 

Then: 

I 

“Section 2. All members shall have equal rights of mem¬ 
bership and the right to vote for the Board of Trustees, 
and the right to share in the distribution of the assefs of 
the corporation if liquidation takes place as in the charter 
is provided.” 

That was adopted March 22nd, 1937. On May 25th, 1937, 
the section was amended to read: 

“Section 2. All members shall have equal rights of liiein- 
bership including the right to vote for the Board of Trusjtees, 
and the right to share in the distribution of the assets of 
the corporation if liquidation takes place as in the charter 
is provided.” 

“Section 3. Applicants for membership who have just 
entered the service of one of the aforesaid Federal branches 
or agencies in which the corporation is permitted to operate 
shall be eligible to all the benefits of this corporation from 
the date of first payment of dues, provided they are duly 
elected at the next meeting of the Board of Trustees, land, 
provided, further, that, as to new employees, they apply 
for membership within one calendar month after entering 
the service of such Federal branch or agencv.” 

i 

That was the section as adopted March 22nd, 1937, and on 
May 25th, 1937, that was amended to read as follows: i 

“Section 3. Applicants for membership who have just 
entered the service of one of the aforesaid Federal branches 
or agencies in which the corporation is permitted to opcjrate 
shall be eligible to all the benefits of this corporation from 
the date of first payment of dues, provided they are <3uly 
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elected at the next meeting of the Board of Trustees, and, 
provided further, that they apply for membership within one 
calendar month after entering the service of such Federal 
agency or branch.’’ 

Section 3 of Article II was amended, again, on October 4, 
1937, to read as follows: 

“Article II, Section 3. Applicants for membership who 
have just entered the government service aforesaid shall 
be eligible to all the benefits of this corporation from the 
date of first payment of dues, provided they are duly elected 
at the next meeting of the Board of Trustees, and provided, 
further, that they apply for membership within one calendar 
month from the date of entrance on duty in the government 
service aforesaid.” 

Then the section was again amended on April 5th, 1937, 
to read: 

“Article II, Section 3. Applicants for membership who 
have just entered the government service aforesaid shall 
be eligible to all the benefits of this corporation from the 
date of first payment of dues, provided they are duly elected 
at the next meeting of the Board of Trustees, and provided, 
further, that they apply for membership within one calendar 
month from the date of entrance on duty in the government 
service aforesaid.” 

And then on September 19, 1938, the section was again 
amended to read: 

“Section 3. The Board of Trustees shall reject an appli¬ 
cation for membership if the applicant is not an employee 
of the character herein designated, and may reject any ap¬ 
plication for membership. The board of trustees, for just 
and reasonable cause, may expel from membership, after not 
less than fifteen (15) days notice and opportunity for hear¬ 
ing before the Board of Trustees, any person who, in the 
opinion of said Board of Trustees, shall have abused the 
privilege of his membership or is otherwise guilty of wrong¬ 
ful conduct detrimental to the Association or its member¬ 
ship. The Board of Trustees, after hearing as hereinbefore 
provided, shall be the sole judge of whether the conduct in 
question warrants expulsion from membership. Member¬ 
ship dues shall end upon expulsion.” 
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Section 4: 

“Dependents of members hereafter becoming niembers 
of this corporation will not be eligible to benefits from 
the corporation until the member has been in good stand¬ 
ing for a period of three calendar months beginning with 
the date of his or her application. 

All employees who do not hereafter apply for member¬ 
ship in the corporation within one calendar month from the 
date of entrance on duty as an employee of one of the 
Federal branches or agencies in which the corporation is 
permitted to operate, shall not be eligible to benefits from 
the corporation until three calendar months after the date 
of their application, but during said three calendar months 
no dues shall be chargeable against such member. ” 


That was adopted March 22, 1937. On May 25, 1937, the 
section and article were amended to read as follows: 

i 

“Section 4. Dependents of members hereafter becoming 
members of this corporation will not be eligible to benefits 
from the corporation until the member has been in good 
standing for a period of three calendar months beginning 
with the date of his or her application, provided, however, 
this section shall not apply to dependents of memjbers in 
good standing as of the date of beginning business.! 

Employees who do not apply for membership in the cor¬ 
poration within one calendar month from the datq of en¬ 
trance on duty in one of the Federal branches or agencies 
in which the corporation is permitted to operate, shall not 
be eligible to benefits from the corporation until tht-ee cal¬ 
endar months after the date of their application, buti during 
said three calendar months no dues shall be chargeable 
against such member.” 

Again, on October 4, 1937, the section 4 of Article II was 
again amended to read: 

“Article II, Section 4. Dependents of members heireafter 
becoming members of this corporation will not be Eligible 
to benefits from the corporation until the member hgs been 
in good standing for a period of three calendar months 
beginning with the date of his or her application, provided, 
however, this section shall not apply to dependents df mem¬ 
bers in good standing as of the date of beginning business. 
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Employees who do not apply for membership in the cor¬ 
poration within one calendar month from the date of en¬ 
trance on duty in the government service aforesaid shall 
not be eligible to benefits from the corporation until three 
calendar months after the date of their application, but 
during said three calendar months no dues shall be charge¬ 
able against such member.” 

Again, on October 25, 1937, this section was amended to 
read: 

“Article II, Section 4. Dependents of members hereafter 
becoming members of this corporation will not be eligible 
to benefits from the corporation until the member has been 
in good standing for a period of three calendar months be¬ 
ginning with the date of his or her application, provided, 
however, that this section shall not apply to dependents 
of members in good standing as of the date of beginning 
business. 

“Employees who do not apply for membership in the 
corporation within one calendar month from the date of 
entrance on duty in the government service aforesaid shall 
not be eligible to benefits from the corporation until three 
calendar months after the date of their application, but 
during said three calendar months no dues shall be charge¬ 
able against such member.” 

Again on May 2nd, 1938, it was amended to read: 

‘ ‘ Section 4. Dependents of those hereafter becoming mem¬ 
bers of this corporation will not be eligible to the benefits 
of this corporation until the member has been in good stand¬ 
ing for a period of three calendar months, beginning with 
the date of his or her application, provided, however, that 
this section shall not apply to dependents of members in 
good standing as of the date of beginning operations. 

Employees who do not apply for membership within one 
calendar month from the date of entrance on duty in the 
government service aforesaid shall not be eligible to the 
benefits of this corporation until three calendar months after 
the date of their application, during which three months, 
however, no dues shall be paid by or be chargeable to such 
applicants.” 

The section was again amended on September 19, 1938, 
to read: 
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‘ ‘ Section 4. If any dues of a member are not paid within 
sixty (60) days after their due date, such members auto¬ 
matically at the end of the last day of such period cease to 
be members and can only be reinstated to membership by 
action of the Board of Trustees. If any dues of a member 
are not paid within ten (10) days after their due date, such 
member shall be refused all services except in case iof seri¬ 
ous emergency until such dues are paid: Provided, that the 
Board of Trustees may waive this provision for a period of 
not in excess of sixty (60) days with respect to any person 
who has been furloughed from Government service.!” 

Then: j 

! 

i 

“Section 5. The Board of Trustees shall have authority 
to reject an application for membership without causae if the 
applicant is not an employee of the character hereinabove 
designated, and shall have the right, for just and reasonable 
cause, to reject the application for membership of any such 
employee, and shall have the privilege of dropping or ex¬ 
pelling members from this organization after not lejss than 
fifteen (15) days’ notice and a hearing before the Bbard of 
Trustees when, in the opinion of said Board of Trustees, 
the member shall have abused the privileges of the corpora¬ 
tion in any way by imposing on the corporation by having 
medical aid furnished to someone not entitled to th$ same; 
or otherwise acting in such manner as to injure the corpo¬ 
ration through his wrongful conduct. The Board of Trus¬ 
tees, after hearing as hereinbefore provided, shall be the sole 
judge of whether the conduct in question warrants expul¬ 
sion from membership but membership dues shall end upon 
expulsion.” 

That was the section as adopted March 22nd, 1937. On 
May 25th, 1937, that section was amended to read: 

i 

“Section 5. The Board of Trustees shall reject aij appli¬ 
cation for membership without cause if the applicant is not 
an employee of the character hereinabove designated. It 
shall have the right, for just and reasonable cause, td reject 
the application for membership of any employee, and it may 
drop or expel members from this corporation after hot less 
than fifteen (15) days’ notice and hearing before the: Board 
of Trustees when, in the opinion of said Board of Trustees, 

77—6879 
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the members shall have abused the privileges of the corpo¬ 
ration in any way by imposing on the corporation by having 
medical aid furnished to someone not entitled to the same; 
or otherwise acting in such manner as to injure the corpo¬ 
ration through his wrongful conduct. The Board of Trus¬ 
tees, after hearing as hereinbefore provided, shall be the 
sole judge of whether the conduct in question warrants ex¬ 
pulsion from membership and membership dues shall end 
upon such expulsion.” 

Then, on May 2nd, 1938, the section was again amended 
to read: 

“Section 5. The Board of Trustees shall reject an appli¬ 
cation for membership without cause if the applicant is not 
an employee of the character hereinabove designated. It 
shall have the right, for just and reasonable cause, to reject 
any application for membership, and may drop or expel 
from membership, after not less than fifteen (15) days’ 
notice and hearing before the Board of Trustees, any per¬ 
son who, in the opinion of said Board of Trustees, shall 
have abused the privileges of his membership or is other¬ 
wise guilty of wrongful conduct detrimental to the corpora¬ 
tion or its membership. The Board of Trustees, after hear¬ 
ing as hereinbefore provided, shall be the sole judge of 
whether the conduct in question warrants expulsion from 
membership. Membership dues shall end upon expulsion.” 

Then on September 19, 193S, it was again amended to 
read: 

“Section 5. No member may have services procured for 
a dependent at a time when he himself is not eligible to 
have services procured for himself. 

Section 6. Members whose connection with the Federal 
branches or agencies aforesaid is severed shall have the 
privilege of remaining members of the corporation by pay¬ 
ment of their monthly dues and assessments direct to the 
Secretary in advance. If the dues of members coming 
within this provision are not paid by the 10th day of the 
month for which such dues are payable, such members auto¬ 
matically lose all rights to service from the corporation and 
can only be reinstated to membership by action of the 
Board of Trustees.” 
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This section was amended on May 25th, 1937, to read— 
as I read it it had been adopted March 22, 1937. Under the 
amendment of May 25th, it reads: 

“Members whose connection with the Federal branches 
or agencies aforesaid is severed shall have the privilege 
of remaining members of the corporation by payment of 
their monthly dues and assessments direct to the Treasurer 
in advance. If the dues of members are not paid within 
thirty (30) days after their due date, such members auto¬ 
matically lose all rights to service from the corporation 
and can only be reinstated to membership by action of the 
Board of Trustees, provided, however, that notice by regis¬ 
tered mail shall be given of this rule to any member whose 
connection with the Federal branches or agencies aforesaid 
is severed.” 

Then, October 4th, 1937, the section was amended,to read: 

“Article II, Section 6. If the dues of members! are not 

paid within thirty (30) days after their due ddtc, such 

members automatically cease to be members and can onlv 

* 

be reinstated to membership by action of the Board of 
Trustees.” 

Then, on October 25,1937, the section was amended again 
to read: 

“Article IT, Section 6. If the dues of members; are not 
paid within sixty (60) days after their due date, such mem¬ 
bers automatically cease to be members and can only be 
reinstated to membership by action of the Board of Trus¬ 
tees.” 

And then on September 19th, 1.938, the section was de¬ 
leted in the by-laws by an amendment of that day. j 

“Section 7. Xo new dependents added to dependent list 
of any member of the corporation shall be eligible for serv¬ 
ice for a period of three calendar months, with the exception 
of wives or newly born children who shall be eligible to 
service from the date of marriage in the case of a ^ife and 
from the date of birth in the case of children.” 

That is the section as adopted March 22nd, 1937. On 
May 2nd, 1938, the section was amended to read: j 

“Section 7. Xo dependent of a member not listed on the 
dependent list of such member at the time he begomes a 





member shall be eligible for benefits hereunder until the 
expiration of three calendar months after such dependent 
is placed on the dependent list of such member, with the 
exception of newly married wives or husbands, or newly 
born children, who shall be eligible for such benefits from 
the date of listing provided such listing is made not later 
than the one calendar month after such marriage or birth. 
No dependent in any ease shall be eligible for benefits at a 
time when the member himself is not so eligible.” 

That was the section as amended May 2nd, 1938, and by 
an amendment of September 19th, 1938, that section was 
deleted from the by-laws. 

Section 8 of this article reads: 

“All certificates of membership shall be signed by the 
president or secretary, and shall be sealed with the corpo¬ 
rate seal.” 

That is as the section was March 22nd, 1937. On May 
25th, 1937, the section was amended to read: 

“All certificates of membership shall be signed by the 
President or Secretary, or Assistant Secretary, and shall 
be sealed with the corporate seal.” 

And then Section S was amended on September 19th, 1938, 
to read: 

“All certificates of membership and membership cards 
shall be signed by the President or Secretary, or Assistant 
Secretary, and shall be sealed with the corporate seal.” 

And then in view of the deletion of Sections 6 and 7, 
which I have just read and called to your attention, this 
article became Section 6 of Article II on the 19th day of 
September, 1938: 

Section 9, as it stood and was numbered on March 22nd, 
1937, reads: 

“In case of liquidation or sale of its assets, the corpora¬ 
tion shall have a first lien upon such dividends as may be 
declared due any members thereof for any indebtedness of 
the respective holders thereof to the corporation.” 
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On September 19,1938, the section was amended tp read: 

“In case of liquidation or sale of its assets, the! corpo¬ 
ration shall have a first lien upon such dividends jas may¬ 
be declared due any member hereof for any indebtedness 
of said member to the corporation.” 

Then, by reason of the deletion of Sections 6 arid 7 on 
September 19th, 1938, this section remained but t<[>ok the 
number Section 7, of Article II. 

‘‘Section 10. In case of loss or destruction of a certificate 
of membership, new certificate shall be issued in lieu ^hereof 
and shall be plainly marked ‘Duplicate’ upon its fape.” 

That is as adopted March 22nd, 1937. On May 25th, 1937, 
the section was amended to read: 

“In case of loss or destruction of a certificate of dember- 
ship, new certificate shall be issued in lieu thereof and shall 
be plainly marked ‘Duplicate’ upon its face.” 

The section was further amended on September 19, 1938, 
to read: 

“In case of loss or destruction of a certificate of member¬ 
ship or a membership card, a new certificate or membership 
card shall be issued in lieu thereof and shall be plainly 
marked ‘Duplicate’ upon its face.” 

i 

This section took the new number 8 under the amendment 
of September, 1938, and for the reason already stated—be¬ 
cause of the deletion of Sections 6 and 7. 

“Article III. 

“Membership Meetings. 

“Section 1. An annual meeting of the members shall be 
held at 7:30 o’clock P. M., on the 3rd Monday in January 
in each year, beginning with the year 1938, at the principal 
office of the corporation, provided, however, that whenever 
such day shall fall upon a legal holiday, the meeting shall 
be held on the next succeeding business day. At such! meet¬ 
ing the members shall elect Trustees to serve until their 
successors shall be elected and qualified.” 




This section was thereafter amended on May 25, 1937, to 
read as follows: 

“Section 1. An annual meeting of the members shall be 
held at 7:30 o’clock P. M. on the 3rd Monday in January 
in each year, beginning with the year 1938, at a place in 
Washington, D. C., to be designated by the Board of Trus¬ 
tees, provided, however, that whenever such day shall fall 
upon a legal holiday, the meeting shall be held on the next 
succeeding business day. If the annual meeting of the mem¬ 
bership be not held as herein prescribed, the election of 
Trustees may be held at any meeting thereafter called pur¬ 
suant to these by-laws. At such meeting the members shall 
elect Trustees to serve until their successors shall be elected 
and qualified.” 

“Section 2. A special meeting of the members may be 
called at any time by the President or Secretary, and, in 
their absence, by the Vice President; or by the Trustees. It 
shall be the duty of the Trustees, President or Vice Presi¬ 
dent to call such a meeting whenever so requested by 5% 
of the members.” 

That section was amended on May 25, 1937, to read as 
follows: 

“Section 2. A special meeting of the members may be 
called at anv time bv the President or Secretarv, and, in 
their absence, by the Vice President; or by the Trustees. It 
shall be the duty of the Trustees, or President or Vice 
President to call such a meeting whenever so requested by 
written petition of five per centum (5%) of the members 
of the corporation.” 

“Section 3. Notice of the time and place of all annual and 
special meetings shall be mailed by the Secretary to each 
member at the latter’s last known address five (5) days 
before the date thereof.” 

That section was amended on May 25, 1937, to read as 
follows: 

“Notice of time, place and purpose of all annual and spe¬ 
cial meetings shall be mailed or delivered bv the Secretarv 

or Assistant Secretarv to each member at the latter’s office 

•> 

or the last known address five (5) days before the date 
thereof. 
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“Section 4. The President, or, in his absence, thje Vice 
President, shall preside at all such meetings.” 

“Section 5. At every such meeting each member shall be 
entitled to cast one vote, which vote may be cast bv him 
either in person, or by proxy. All proxies shall be in 
writing, and shall be filed with the Secretary and "by him 
entered of record in the minutes of the meeting. 

j 

That section was amended on May 25, 1937, to read as 
follows: 

! 

“Section 5. At every such meeting each member shall be 
entitled to cast one vote, which vote may be cast by him 
either in person, or by proxy. All proxies shall be ih writ¬ 
ing, and shall be filed with the Secretary or Assistant jSecre- 
tarv and by him entered of record in the minutes of the 
meeting. At all meetings of members, the voting uiav be 
by viva voce, with exception of the election of Trustees. A 
complete list of the members entitled to vote at the ep suing 
election of the Board of Trustees arranged in alphabetical 
order shall be prepared by the Secretary or Assistant Secre¬ 
tary who shall have charge of the membership lisf; and 
sucli list shall be filed in the office of the corporation at 
least ten (10) days before every election, and shall, during 
the usual hours for business and during the whole time of 
the said election, be open to the examination of any member. 

“Section 6. Every member shall have the right tq vote, 
in person or by proxy, for as many persons as there are 
Trustees to be elected. 

That section was amended on May 25, 1937, to read as 
follows: 

i 

“Section 6. Every member shall have the right to vote, 
in person or by proxy in any election or at any meeting 
of the Association.” 

i 

And it was amended on May 2,1938, to read as follows: 

“Section 6. Every member shall have the right tq vote, 
in person or by proxy, in any election or at any meeting 
of the corporation.” 

“Section 7. A quorum for the transaction of business at 
any such meeting shall consist of at least 20% of th<j total 


i 

I 

! 

i 


i 
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number of members of the corporation personally present, 
who are in good standing, but the members present at any 
meeting, though less than a quorum, may adjourn the meet¬ 
ing to a future time.” 

That section was amended on May 25, 1937, to read as 
follows: 

“Section 7. A quorum for the transaction of business at 
any regularly called meeting shall consist of those present 
at any regular or special meeting.” 

“Article IV. 

“Trustees. 

“Section 1. The business and property of the corporation 
shall be managed and controlled by a Board of Trustees 
who shall be elected annually by the members on the 3rd 
Monday of January of each year beginning with the 3rd 
Monday in January, 1938. Each Trustee shall be a member 
of the corporation and shall receive no compensation for his 
services as a Trustee. Severance of such relationship by 
resignation or otherwise shall operate as a resignation of all 
office held by such Trustee. 

That section was amended on May 25,1937, to read as fol¬ 
lows : 

“Section 1. The business and property of the corporation 
shall be managed and controlled by a Board of eleven (11) 
Trustees; two of whom shall be selected by and at the pleas¬ 
ure of the Federal Home Loan Bank Board from the mem¬ 
bers, and the others to be elected annually by the members 
on the 3rd Monday of Januarv of each vear beginning with 
the 3rd Monday in January, 1938, provided, however, that 
whenever such day shall fall upon a legal holiday, the elec¬ 
tion shall be held on the next succeeding business day. 
Each Trustee shall be a member of the corporation and 
shall receive no compensation for his services as a Trustee, 
and severance of such relationship by resignation or other¬ 
wise shall operate as a resignation of all offices held by such 
Trustee.” 

“Section 2. The Trustees shall be elected by ballot, cast 
by the members of this corporation and each member shall 
be furnished with one ballot and an envelope in which to 
enclose the same, and these ballots shall be deposited at a 
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place or places designated by this Board before each annual 
election on the date thereof. The election shall bq by a 
plurality vote and those members of the corporation receiv¬ 
ing the largest number of votes from members {hereof 
eligible to cast ballots for them, as hereinafter designated, 
shall be declared elected.” 

“The Board of Trustees shall appoint election tellers 
chosen from the membership who shall meet and cinvass 
the vote on the day or the day following the election but no 
ballot shall be received which has not been cast pn the 
election day.” 

That section was amended on May 25, 1937, to rpad as 
follows: 

“Section 2. The nine (9) elective Trustees shall be elected 
by ballot, cast by the members of this corporation in person 
or by proxy and each member shall be furnished with one 
ballot and an envelope in which to enclose the same, and 
these ballots shall be deposited at the place designated by 
the Board for the annual meeting on the date thereof. The 
election shall be by a plurality vote and those members of 
the corporation receiving the largest number of votes from 
members hereof eligible to cast ballots for them, as herein¬ 
after designated, shall be declared elected. Four (jf) in¬ 
spectors of election, none of whom shall be a Trustee, officer 
or employee of the corporation, shall be appointed by the 
Board of Trustees before or at each meeting of the mem- 
bers of the corporation at which an election of Trustees or 
amendment to the by-laws shall take place; if no suph ap¬ 
pointment shall have been made, or if the inspectors of elec¬ 
tion appointed by the Board refuse to act or fail to attend, 
then the appointment shall be made by the presiding Officer 
at the meeting. The inspectors of election shall receivje and 
take in charge all proxies and ballots and shall decide all 
questions of election touching upon the qualification of 
voters, the validity of proxies and the acceptance and re¬ 
jection of votes. In case of a tic vote by the inspectors on 
any question, the presiding officer shall decide.” 

“Section 3. The Trustees elected at the next annual elec¬ 
tion shall be classified with respect to the time for which 
thev shall severallv hold office by dividing them into three 
classes and if the number of Trustees be later increased to 
eleven members, the first class to consist of four (4) inem- 
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bers, the second class of a like number, and the third class of 

three (3) members of the Board of Trustees. The Trustees 

of the first class shall be elected for a term of one year; the 

Trustees of the second class for a term of two years; and 

the Trustees of the third class for a term of three years; and 

at each succeeding annual election the successors to the class 

of Trustees whose terms shall expire in that year shall be 

elected to hold office for the term of three years so that the 

term of office of one class of Trustees shall expire each 

vear.” 

* 

That section was amended on May 25, 1937, to read as 
follows: 

“The nine (9) Trustees elected at the first annual election 
shall be classified with respect to the time for which they 
shall severally hold office by dividing them into three classes 
of three members each. The Trustees of the first class shall 
be elected for a term of one year; the Trustees of the second 
class for a term of two years; and the Trustees of the third 
class for a term of three years; and at each succeeding 
annual election the successors to the class of Trustees whose 
terms shall expire in that year shall be elected to hold office 
for the term of three years so that the term of office of one 
class of Trustees shall expire each year. The appointees of 
the Federal Home Loan Bank Board shall serve at the 
pleasure of the Federal Home Loan Bank Board.” 

“Section 4. The regular meetings of the Trustees shall he 
held in the principal office of the corporation immediately 
after the adjournment of each annual membership meeting; 
and also on the 1st Monday of each month at the hour of 
8:00 o’clock P. M., provided, however, that whenever such 
day shall fall upon a legal holiday, the meeting shall be held 
on the next succeeding business dav.” 

That section was amended on May 25, 1937, to read as 
follows: 

“Section 4. The regular meetings of the Trustees shall be 
held at a place to be designated by standard rule of the 
Board of Trustees immediately after the adjournment of 
each annual membership meeting; and also on the 1st Mon¬ 
day of each month at the hour of 8:00 o’clock P. M., pro¬ 
vided, however, that whenever such day shall fall upon a 
legal holiday, the meeting shall be held on the next succeed¬ 
ing business day. ’ ’ 
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“Section 5. Special meetings of the Board of Trustees, 
to be held in the principal office of the corporation, n^ay be 
called by the President or Secretary; and in their absence 
by the Vice President or by any three (3) members of the 
Board. By unanimous consent of the Trustees, special 
meetings of the Board may be held without notice, at any 
time and place.” 

i 

! 

That section was amended on May 25, 1937, to read as 
follows: 

“Section 5. Special meetings of the Board of Trustees, 
to be held in the principal office of the corporation, may be 
called by the President or Secretary; and in their absence 
bv the Vice President or bv any three (3) members qf the 
Board.” 


And it was amended on November 21, 1938, to read as 
follows: 

“Section 5. Special meetings of the Board of Trustees, 
may be called by the President or Secretary; and in their 
absence by the Vice President or by any three (3) members 
of the Board.” 

“Section 6. Notice of all regular and special meetings, ex¬ 
cept those specified in Section 4 of this article, shall be 
mailed to each Trustee, by the Secretary, at least five (5) 
days previous to the time fixed for the meeting. All notices 
of special meetings shall state the purpose thereof.” 


That section was amended on May 25, 1937, to read as 
follows: 


“Section 6. Notice of time, place and purpose of all 
special meetings shall be mailed to each Trustee, by the 


Secretary or Assistant Secretary, at least five (5) days 
previous to the time fixed for the meeting. By unaniinous 


consent of the Trustees special meetings of the Board! may 
be held without notice at any time and place. When a meet¬ 
ing is adjourned it shall not be necessary to give any notice 
of the adjourned meeting or of the business to be trans¬ 
acted at an adjourned meeting other than by announce¬ 
ment at the meeting at which such adjournment is takjen.” 


“Section 7. A quorum for the transaction of business at 
any regular or special meeting of the Trustees shall cotisist 
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of a majority of the members of the Board, personally pres¬ 
ent, but a majority of those present at any regular or special 
meeting shall have power to adjourn the meeting to a future 
time.” 

That section was amended on May 25, 1937, to read as 
follows: 

‘‘Section 7. A majority of the Trustees in office shall be 
necessary to constitute a quorum for the transaction of 
business, and the acts of a majority of the Trustees present 
at a meeting, at which a quorum is present, shall be the acts 
of the Board of Trustees.” 

“Section 8. The trustees shall elect the officers of the 
corporation, and fix their salaries; such election to be held 
at the Trustees’ meeting following each annual membership 
meeting, provided, however, that the first election of officers 
may be held at the convenience or pleasure of the Board. 
Any officer may be removed at any time by a two-thirds vote 
of the full Board of Trustees.” 

That section was amended on May 25, 1937, to read as 
follows: 

“Section S. The Trustees shall elect the officers of the 
corporation; such election to be held at the Trustees’ meet¬ 
ing following each annual membership meeting. Any officer 
may be removed at any time by a two-thirds vote of the 
full Board of Trustees.” 

“Section 9. The Trustees may, by resolution, appoint five 
(5) members of the board as an Executive Committee, to 
manage the business of the corporation during the interim 
between meetings of the Board, two of whom shall consist 
of members selected by the Federal Home Loan Bank 
Board.” 

That section was amended on May 25, 1937, to read as 
follows: 

“Section 9. The Trustees may, by resolution, appoint five 
(5) members of the Board as an Executive Committee, to 
manage the business of the corporation during the interim 
between meetings of the Board, two of whom shall consist 
of members selected bv the Federal Home Loan Bank Board. 




The President shall be ex officio a member of the Executive 
Committee. ’ ’ 

“Section 10. Anv vacancy in the Board of Trustees 
caused by death, resignation, or otherwise, shall be elected 
by the Board from the Association membership to fill the 
vacancy at any regular or special Trustees’ meeting, to 
serve until the next annual election, at which time the; mem¬ 
bers shall elect a Trustee for the remainder of the term for 
which the vacating member was elected.” 

i 

| 

That section was amended on May 25, 1937, to read as 
follows: 

“Section 10. Any vacancy in the Board of Trustees 
caused by death, resignation, or otherwise, shall be filled by 
the Board from the Association membership at any regular 
or special Trustees’ meeting, to serve until the next ajnnual 
election, at which time the members shall elect a Trustee for 
the remainder of the term for which the vacating member 
was elected, provided, however, that the Federal Home 
Loan Bank Board shall fill the positions vacated by its 
appointees. ’ ’ I 

“Section 11. At each annual membership meeting the 
Trustees shall submit a statement of the business done dur- 

*■ * * i 

ing the preceding year, together with a report of the finan¬ 
cial condition of the corporation, and of the condition of its 
tangible property. ’ ’ 

i 

i 

That section was amended on May 25, 1937, to read as 
follows: 

“Section 11. At each annual membership meeting the 
Trustees shall submit a statement of the business j done 
during the preceding year, together with a report of the 
financial condition of the corporation, and of the condition 
of its tangible property. They shall provide a full and com¬ 
plete operating statement and balance sheet.” 

“Article V. 

i 

‘ ‘ Officers. 

“Section 1. The officers of this corporation shall be Presi¬ 
dent, a Vice President, a Secretary, and Assistant, Und a 
Treasurer and Assistant, who shall be elected until the next 
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annual membership meeting and thereafter for the term of 
one year, and shall hold office until their successors are duly 
elected and qualified. No one shall be eligible to the office 
of President or Vice President who is not a Trustee of the 
corporation; and any such officer who ceases to be a Trustee 
shall cease to hold office as President or Vice President as 
soon as his successor is elected and qualified. The offices of 
Secretary and Treasurer or the offices of Assistant Secre¬ 
tary and Assistant Treasurer may be held by one person.” 

The heading of Article V was amended on May 25, 1937, 
to read as follows: 

“Article V. 

“Officers and Personnel.” 

Section 1 was amended on May 25, 1937, to read as 
follows: 

“Section 1. The officers of the corporation shall be Presi¬ 
dent, a Vice President, a Secretary and Assistant Secretary, 
and a Treasurer and Assistant Treasurer, who shall be 
elected until the first annual membership meeting and there¬ 
after for the term of one year, and shall hold office until their 
successors are duly elected and qualified. No one shall be 
eligible to the office of President or Vice President who is not 
a Trustee of the corporation; and any such officer who 
ceases to be a Trustee shall cease to hold office as President 
or Vice President as soon as his successor is elected and 
qualified. The offices of the Secretary and Treasurer or 
the offices of Assistant Secretary and Assistant Treasurer 
may be held by one person.” 

“Section 2. The President shall preside at all Trustees’ 
and Membership meetings; shall have general supervision 
over the affairs of the corporation and over the other offices; 
if required, shall sign certificates of membership and written 
contracts of the corporation, and countersign all checks; 
and shall perform all such other duties as are incident to 
his office. In case of the absence or disability of the Presi¬ 
dent, his duties shall be performed by the Vice President.” 

That section was amended on May 25, 1937, to read as 
follows: 

“Section 2. The President shall preside at all Trustees’ 
and Membership meetings; shall have general supervision 
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over the affairs of the corporation and over the other offi¬ 
cers; if required, shall sign certificates of membersljip and 
shall sign written contracts of the corporation, and counter¬ 
sign all checks; and shall perform all such other duties as 
are incident to his office. In case of the absence or disability 
of the President, his duties shall be performed by the Vice 
President.” 

“Section 3. The Secretary, or Assistant Secretary, shall 
issue notices of all Trustees and Membership meetings and 
shall attend and keep the minutes of the same; shall be cus¬ 
todian of the corporate records and papers and of the seal 
of the corporation; shall attest with his signature and im¬ 
press with the corporate seal all certificates of membership 
and written contracts of the corporation as directed by the 
President or Board of Trustees; and shall perform ajll such 
other duties as are incident to his office.” 

| 

That section was amended on May 25, 1937, to read as 
follows: 

l 

“Section 3. The Secretary, or, in his absence, or if the 
Board of Trustees directs, the Assistant Secretary, shall 
issue notices of all Trustees’ and Membership meetings and 
shall attend and keep the minutes of same; shall lie cus¬ 
todian of the corporate records and papers and of tljie seal 
of the corporation; shall attest with his signature ajid im¬ 
press with the corporate seal all certificates of membership 
and written contracts of the corporation as directed bv the 
President or Board of Trustees; and shall perform all such 
other duties as are incident to his office.” 

! 

“Section 4. The Treasurer shall be the financial and ad¬ 
ministrative officer of the corporation, having custody of all 
monies, funds, securities, evidence of indebtedness, and 
other valuable documents of the corporation. He sh,all re¬ 
ceive and give receipts for money paid in on account of the 
corporation, and shall pay out of the funds on hand ajll just 
debts of whatever nature. He shall keep regular bobks of 
account and detailed record of the members and their stand¬ 
ing. He shall render a full financial statement of the affairs 
of the corporation monthly, or when called upon by the 
President or Board of Trustees. He shall sign all checks, 
notes, drafts, or orders for the payment of money qnd he 
shall perform all such other duties as mav be incident to 
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the office of the Treasurer, or as may be imposed on him 
by the Board of Trustees. He shall give the corporation 
a bond in such amount and with such surety as the Board 
shall prescribe, conditioned upon the faithful performance 
of the duties of his office. In the absence or incapacity of 
the Treasurer, the Assistant Treasurer shall act in his place 
or stead. Such safety deposit boxes as may be necessary 
shall be provided for the use of the Treasurer, to which the 

President mav at all times have access.” 

•> 

That section was amended on May 25, 1937, to read as 
follows: 

“ Section 4. The Treasurer shall be the financial officer of 
the corporation, having custody of all monies, funds, securi¬ 
ties, evidence of indebtedness, and other valuable documents 
of the corporation. He shall receive and give receipts for 
money paid in on account of the corporation, and shall pay 
out of the funds on hand all just debts of whatever nature. 
He shall keep regular books of account and detailed record 
of the members and their standing. He shall render a full 
financial statement of the affairs of the corporation monthly, 
or when called upon by the President or Board of Trustees. 
He shall sign all checks, notes, drafts, or orders for the pay¬ 
ment of money and he shall perform all such other duties as 
may be incident to the office of the Treasurer, or as may 
be imposed on him by the Board of Trustees. He shall 
give the corporation a bond in such amount and with such 
surety as the board shall prescribe, conditioned upon the 
faithful performance of the duties of his office. In the 
absence or incapacity of the Treasurer, the Assistant Treas¬ 
urer shall act in his place or stead. Such safety deposit 
boxes as may be necessary shall be provided for the use of 
the Treasurer, to which the President or a majority of the 
Trustees mav at all times have access.” 

Article V was amended on May 25, 1937, to include the 
following: 

“Section 5. The Board of Trustees shall employ a com¬ 
petent, qualified Doctor of Medicine as the Medical Director, 
and such assistants, orderlies, nurses or other help neces¬ 
sary to the proper functioning of the corporation.” 

Section 5 of Article V was amended on May 2, 1938, 
to read as follows: 
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1 ‘ Section 5. The Board of Trustees shall contract for and 
in behalf of the members of this corporation, with physicians 
duly licensed to practice their profession in the District of 
Columbia, who shall render such service to the members as 
may be provided in said contract. One of said physicians 
shall be designated as the Medical Director, who, with the 
approval of the Trustees, may engage the services of such 
assistants, orderlies, nurses, or other help, in order to 
properly render the services contracted for.” 

! 

Article V was amended on May 25, 1937, to include the 
following: 

“Section 6. The Medical Director shall render suc]ti re¬ 
ports as the Board of Trustees shall require.” 

Section 6 of Article V was amended, on May 2, 1938, to 
read as follows: 

i 

‘ ‘ Section 6. The Board of Trustees shall in no way regu¬ 
late or supervise the practice of medicine by any physician 
with whom it contracts for the care of members nor bhall 
it in any way supervise, regulate or interfere with the usual 
professional relationship between such physician and his 
patient member, and every such contract entered into by 
and between a physician and the corporation shall contain 
a positive covenant to that effect.” 

“Article VT. j 

“Finance. 

“Section 1. The funds of the corporation shall bq de¬ 
posited in such bank or trust company as the Trustees shall 
designate, and shall be withdrawn only upon the chec^k or 
order of the Treasurer or Assistant Treasurer, counter¬ 
signed by the President or Vice President. The Board shall 
cause audit of the books and accounts of the corporation to 
be made annually or oftener as it may consider proper or 
necessary, either by an Audit Committee appointed by the 
Board from the membership or by the employment of a 
private Certified Public Accountant.” 

i 

i 

That section was amended on May 25, 1937, to reaji as 
follows: 

“Section 1. The funds of the corporation shall be de¬ 
posited in such bank or trust company as the Trustees shall 
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designate, and shall be withdrawn only upon the check or 
order of the Treasurer or Assistant Treasurer, counter¬ 
signed by the President or Vice President. The Board of 
Trustees shall cause an audit of the books and accounts 
of the corporation to be made annually or oftener as it may 
consider proper or necessary, either by an Audit Committee 
appointed by the Board from the membership or by the 
employment of a Certified Public Accountant.” 

“Article VII. 

“Dues. 

“Section 1. The dues for membership in this corporation 
shall be Three Dollars and Thirty Cents ($3.30) per month 
for married persons or single persons having dependents, 
and Two Dollars and Twenty Cents ($2.20) per month for 
single persons having no dependents, and shall be paid in 
advance semi-monthly. Where permitted, the corporation 
shall be given the right to require deduction for its use and 
benefit from the employee’s wages due him from any of the 
federal branches or agencies by which he or she is employed 
the amount of his current dues together with any payment 
for back dues owed to the corporation. 

That section was amended on April 6, 1937, to read as 
follows: 

“Section 1. There shall be two classes of membership, 
i. e., (1) family membership; and (2) individual member¬ 
ship. Family membership shall include married or single 
members with dependents as hereinafter defined and the 
dues for membership of such class shall be $3.30 per month. 
Individual membership shall include married or single mem¬ 
bers having no declared dependents, and the dues for mem¬ 
bership of such class shall be $2.20 per month.” 

Section 1 of Article VII was amended on September 19, 
1938, to read as follows: 

“Section 1. A member may have services procured for 
himself alone or for himself and any or all of his eligible 
dependents. A dependent is a member’s spouse or a person 
related by blood, marriage or adoption to the member and 
who is supported by and lives with that member. A child 
dependent is a dependent who has not attained the age of 21. 
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“ (a) Whenever a person ceases to qualify as a dependent 
of a member no further services shall be procured with 
respect to such person after the expiration of the imonth 
following the month in which he becomes disqualified. 

I 

“(b) Services shall be procured for and dues paid with 
respect to a child born to such member (unless previous 
notice to the contrary has been given the Association in 
writing by the member). For purposes of determining 
dues a child or other dependent shall remain a dependent 
so long as he remains eligible, until written notice ito the 
contrary is received from the member. Any increase in 
dues shall be effective the first day of the month following 
the month in which such child is born, attains age: 18 or 
attains age 21, as the case may be. In the event of death 
of a dependent or notice that such dependent is no longer 
to have service, the reduction in a member’s dues shall be 
effective on the first day of the succeeding month, jn the 
case of the death of a member or upon his written notice to 
the Association of his resignation, all dues shall cehse on 
the first day of the month succeeding such death (j>r the 
effective date of such notice of resignation, and after the 
first of such month no further services shall be procured 
for the member’s dependents. 

! 

“ (c) In case notice of withdrawal of a person from: mem¬ 
bership or withdrawal of a dependent is received in the 
office of the Association later than the tenth day of the 
month, the membership dues and the services shall: cease 
or be decreased on the first day of the second month suc¬ 
ceeding that in which such notice is received. It shall be 
the duty of every member to give written notice to the Asso¬ 
ciation of any fact that would change the rate of diies or 
other monies payable by him. 

| 

“(d) Whenever a member desires to have services pro¬ 
cured for any dependent (except a new born baby) who was 
not on”— 

l 

I 

l 

There seems to be a hiatus in my copy here. 

I 

“(had not previous to) September 1, 1938 (been) listbd by 
him as a dependent in connection with his membership, he 
shall make application, tender $1.00 for application fee and, 
unless such dependent is rejected because of physical con- 
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dition, such member shall thereupon be entitled to have 
services procured for such dependent. Such services shall 
be procured on and after, and the dues shall be increased on, 
the first day of the month succeeding the date of physical 
examination. 

“(e) Whenever any dependent desires and is eligible to 
become a member, such person may apply for membership, 
and such application shall be given preferred considera¬ 
tion. Medical examination in such cases and in other cases 
where circumstances are unusual, may be waived tor such 
person and/or his dependents at the option of the Board 
of Trustees.” 

Section 1(d) of Article VII was amended, on October 3, 
1938, to read as follows: 

“Section 1(d). Whenever a member desires to have serv¬ 
ices procured for any dependent (except a new born baby) 
who was not on September 1, 1938 listed by him as a de¬ 
pendent in connection with his membership, he shall make 
application, tender $1.00 for application fee and, unless such 
dependent is rejected because of physical condition, such 
member shall thereupon be entitled to have services pro¬ 
cured for such dependent. Such services shall be procured 
on and after, and the dues shall be increased on, the first 
day of the month succeeding the date of physical examina¬ 
tion.” 

Section 1(b) of Article VII was amended on November 
21, 1938, to read as follows: 

“Section 1(b). Services shall be procured for and dues 
paid with respect to a child born to such member (unless 
previous notice to the contrary has been given the Asso¬ 
ciation in writing by the member.) For purposes of de¬ 
termining dues a child or other dependent shall remain a 
dependent so long as he remains eligible, until written notice 
to the contrarv is received from the member. Anv increase 

* i 

in dues shall be effective the first day of the month following 
the month in which such child is born, attains age 18 or 
attains age 21, as the case may be. In the event of death 
of a dependent or notice, received prior to the 10th of the 
month, that such dependent is no longer to have service, the 
reduction in a member’s dues shall be effective on the first 
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day of the succeeding month. In the case of the dehth of a 
member or upon his written notice to the Association of 
his resignation, received prior to the 10th day of the!month, 
all dues shall cease on the first day of the month succeeding 
such death or the receipt of such notice of resignation, and 
after the first of such month no further services ghall be 
procured for the member’s dependents.” 

“Section 2. Members who join the corporation hereafter 
shall, for the first month, be charged dues for a full month 
if their application for membership is dated between the 
1st and 15th of the month, and shall be charged dqes for 
one-half month if their application is dated between the 16th 
and last day of the month.” 


Section 2 of Article VII was amended on September 19, 
1938, to read as follows: 

i 

! 

“Section 2. 

“ (a) All members shall be required to pay a membership 
fee of $10 which shall be paid for at the rate of not less than 
$1.00 per month. The first installment shall be paid not 
later than the due date of the member’s first monthly dues 
following the adoption of this amendment. 

“(b) Upon full payment of the membership fee a suit¬ 
able certificate shall be issued to the member. 


“(c) Such certificate may be transferred, upon the pay¬ 
ment of a transfer fee in such amount as is fixed by Board 
regulations, to any person who is accepted as a ipember, 
provided that the person whose certificate is transferred is 
a person not indebted to the Association and is a member 
in good standing who (1) has been a member two years, or 
(2) who has become disqualified from membership because 
of severance from Government service or (3) ypho re¬ 
moves from the territory served by the Association. The 
transferee of a membership certificate shall by virtue of 
such transfer be entitled to a credit of $10 toward hijs mem¬ 
bership fee. On death of a member his certificate shall be 
noil-transferable and shall be null and void. Whenever a 
member is no longer employed by the executive branch of 
the Federal Government, or moves from the area served 
by the Group Health Association, at the sole discretion of 


i 

| 

! 
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the Trustees, such person may be repaid his $10 member¬ 
ship fee or any portion he has paid the Corporation. 

“(d) Proceeds of membership fees shall, in so far as 
possible, be used only for purchase and maintenance of 
equipment and other property.” 

Article VII was amended on September 19, 1938, to in¬ 
clude the following: 

“Section 3. 

“(a) After August 1, 1938, any person desiring to be¬ 
come a member shall make payment of an application fee 
of $5.00, plus $1.00 for each dependent with respect to 
whom he desires to have services secured and shall fill out 
an application on a prescribed blank or blanks. If, after 
review of application and medical examination of all the 
persons on whose behalf services are requested, the appli¬ 
cation is not accepted, this fee shall be returned, unless the 
person applying is otherwise eligible for membership and 
desires to become a member under conditions stated in the 
next subsection. 

“(b) In the case of applications not otherwise generally 
acceptable by reason of the physical condition of the mem¬ 
ber or a dependent, the Association, upon the recommenda¬ 
tion of the Medical Director, may make special membership 
arrangements with such applicant with respect to the serv¬ 
ices to be procured for him by the Association.” 

Article VII was amended, on September 19, 1938, to in¬ 
clude the following: 

“Section 4. After August 1, 1938, every member who de¬ 
sires to procure services for a dependent not listed as such 
shall make application on a prescribed form and pay a 
$1.00 application fee, which shall in no case be returned. 
If, after review of the application and medical examination 
of such dependent, the dependent is not generally accept¬ 
able by reason of physical condition, the Association upon 
the recommendation of the Medical Director may make 
special membership arrangements.” 

Article VII was amended, on September 19, 1938, to in¬ 
clude the following: 
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“Section 5. Membership dues shall for Septembdr 1938 
and thereafter be payable the first of each month anj3 shall 
be as follows: 


Single member or head of family. $2.20 

Husband or wife . 1.B0 

Child dependents under 18 (one or more). .. 1.00 

Child dependents, 18 to 21 (each). 1.00 

Adult dependents over 21 (each). 2.00 


New memberships shall become effective and duqs pay¬ 
able on the first day of the month following acceptance of 
the person for membership or upon the 16th day |of the 
same month if the Board so directs.” 


Article VII was amended, on September 19, 193Sj to in¬ 
clude the following: 

“Section 6. Any indebtedness of a member to the Asso¬ 
ciation shall be added to and considered a part of tlje dues 
for the month succeeding that in which the indebtedness 
was incurred provided, however, that the Board of Trustees 
in its discretion may permit the payment of any indebted¬ 
ness to be made in installments or forgive a portion or all 
of said indebtedness when the Trustees find that in jequity 
and good conscience such action shall be taken. In the case 
of indebtedness other than for the monthly dues, thq mem¬ 
ber shall be promptly notified of the amount of the indebted¬ 
ness.” 

i 

Article VII w’as amended, on September 19, 1938,j to in¬ 
clude the following: 

i 

“Section 7. Except by amendment of these By-lajws, no 
fees, dues or assessments of any kind not herein provided, 
shall be required of any member of the Association. 


“Article VIII 


Resignations 


Section 1. Any member of this corporation may with¬ 
draw therefrom by resignation and shall owe in such case 
dues for only thirty (30) days from the date of his |or her 
resignation, he or she to have the privileges of membership 
during said thirty (30) dav period. (As adopted March 
22,1937.)” 
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Section 1 of Article VIII was amended on May 25, 1937, 
to read as follows: 

“Section 1. Any member of this corporation may with¬ 
draw therefrom by resignation and shall owe in such case 
dues for only thirty (30) days from the date of his or her 
resignation, he or she to have the privileges of membership 
during said thirty (30) day period, provided, however, 
that the member may withdraw his resignation in writing 
within the said period.” 

Article VIII was repealed on September 19, 1938. 

“Article IX 
Amendments 

Section 1. Amendments to these by-laws may be made, 
by affirmative vote of a two-thirds majority of the Trustees 
of the corporation present and voting at any regular meet¬ 
ing or at any special meeting when the proposed amend¬ 
ment has been set out in the notice of such meeting. (As 
adopted March 22, 1937)” 

Section 1 of Article IX was amended, on May 25, 1937, 
to read as follows: 

“Section 1. Amendments to these by-laws may be made, 
by affirmative vote of a two-thirds majority of the Trustees 
of the corporation at any regular meeting or at any special 
meeting when the proposed amendment has been set out 
in the notice of such meeting.” 

Section 1 of Article IX was amended, on September 19, 
1938, to read as follows: 

“Section 1. Amendments to these by-laws shall be made, 
by affirmative vote of a two-thirds majority of the Trustees 
of the Association at any regular meeting of the Trustees 
or at any special meeting of the Trustees when the proposed 
amendment has been set out in the notice of such meeting; 
except, that any amendment to this article, or any amend¬ 
ment required by section 9 of article VII shall become ef¬ 
fective only after written notice to members and the af¬ 
firmative vote for such amendment by a majority of those 
voting. ’ ’ 


I 
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Section 1 of Article IX was amended, on October 3, 1938, 
to read as follows: 

“Section 1. Amendments to these by-laws shall be made, 
by affirmative vote of a two-thirds majority of the Trustees 
of the Association at any regular meeting of the Trustees 
or at any special meeting of the Trustees when the proposed 
amendment has been set out in the notice of such mejeting; 
except, that any amendment to this article, or any amend¬ 
ment required by section 7 of article VII shall becom^ effec¬ 
tive onlv after written notice to members and the affirmative 
vote for such amendment by a majority of those voting. 

Article X 
Benefits. 

Section 1. To be able to avail themselves of medical and 
surgical service, the members must be located in, qr its 
closely and adjacent territory, or must come to, thb City 
of Washington, D. C. (As adopted March 22, 1937!) ” 

Section 1 of Article X was amended, on April 6, 1937, to 

read as follows: | 

! 

“Section 1. The medical service to be rendered to mem¬ 
bers and dependents by the corporation shall be as fojlows: 

Medical and surgical examinations and treatments, in¬ 
cluding examinations in special departments, such as re¬ 
fractions of eyes; laboratory tests, X-ray examinations, 
surgical operations, confinement cases and professional con¬ 
sultations, nursing and ambulance facilities, house calls, 
and hospitalization in a semi-private room (2 bed room) 
limited to a period not to exceed 21 days for any one illness. 
However, members desiring to occupy a private roorq may 
do so in which case the corporation will contribute the sum 
of $4.00 per day toward the expense of such room for such 
period. In all hospital cases, the corporation will pay for 
semi-private room (2 bed room) service only, except in the 
case of infectious or contagious diseases, in which case a 
maximum of $4.00 per day will be paid for said period] 

The extent that medical service relating to the foregoing 
items will be furnished to members shall be determined and 
prescribed by the Medical Director or his representatives 
in each individual case.” 
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Section 1 of Article X was amended, on May 25, 1937, to 
read as follows: 

“Section 1. The medical service to be rendered to mem¬ 
bers and dependents by the corporation shall be as follows: 

Medical and surgical examinations and treatments, in¬ 
cluding examinations in special departments, such as re¬ 
fractions of eyes; laboratory test, X-ray examinations, sur¬ 
gical operations, confinement cases and professional con¬ 
sultations, nursing and ambulance facilities, house calls, 
and hospitalization in a semi-private room (2 bed room) 
limited to a period not to exceed 21 days for any one illness. 
However, members desiring to occupy a private room may 
do so, in which case the corporation will contribute the sum 
of $4.00 per day toward the expense of such room for such 
period. In all hospital cases, the corporation will pay for 
semi-private room (2 bed room) service only, except in the 
case of infectious or contagious diseases, in which case a 
maximum of $4.00 per day will be paid for such period, not 
exceeding 21 days. 

The extent that medical service relating to the foregoing 
items will be furnished to members shall be determined 
and prescribed by the Medical Director or his representa¬ 
tives in each individual case.” 

Section 1 of Article X was amended, on October 25, 1937, 
to read as follows: 

“Article X, Section 1. The medical service to be rendered 
to members and dependents by the corporation shall be as 
follows: 

Medical and surgical examinations and treatments, in¬ 
cluding examinations in special departments, such as re¬ 
fractions of eyes, laboratory tests, X-ray examinations, sur¬ 
gical operations, confinement cases and professional consul¬ 
tations, nursing and ambulance facilities, house calls, and 
hospitalization in a semi-private room (two-bed room) or 
a private room, limited in either case to a period not to 
exceed 21 days for any one illness; provided, however, that 
each member desiring to occupy a private room shall reim¬ 
burse the corporation for so much of the cost of such room 
as shall exceed the sum of $4.00 per day; provided, further, 
that such member shall make such payments to assure such 
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reimbursement as the corporation shall require, and pro¬ 
vided, that the benefits provided outside of the territory 
of the association shall be limited to the provision of a hos¬ 
pital room for the time and as is herein provided. j 

The extent that medical service relating to the foregoing 
items will be furnished to members shall be determined and 
prescribed by the Medical Director or his representatives 
in each individual case. ’ ’ 

! 

Section 1 of Article X was amended, on May 2, 1938, to 
read as follows: j 

I 

“Section 1. The contract or contracts to be made by this 
corporation on behalf of the members thereof with physi¬ 
cians, as provided in Section 5 of Article V, or with others, 
shall provide for the following services to members: j 

Medical and surgical examinations and treatments, in¬ 
cluding examinations in special departments, such as re¬ 
fractions of eyes, laboratory tests, X-ray examinations, sur¬ 
gical operations, confinement cases, and professional: con¬ 
sultations, nursing and ambulance facilities, house call^, and 
hospitalization in a semi-private room (two-bed roonji) or 
a private room, limited in either case to a period not to 
exceed 21 days for any one illness; provided, however* that 
each member desiring to occupy a private room or a ^emi- 
private room of his own choice shall pay so much of the 
cost of such room as shall exceed the sum of $4.00 per day; 
provided, further, that such member shall make suclji ad¬ 
vance payments to assure the aforesaid reimbursement as 
the Trustees shall require; and provided, further, that the 
benefits provided outside of the territory of the association 
shall be limited to the provision of a hospital room for the 
time and as is herein provided. 

i 

Members or dependents in order to avail themselves of 
medical and surgical service shall come to the doctor’s office 
if such is possible from the nature of their illness. Doctors 
will answer necessary house calls within a radius olj ten 
miles from the District of Columbia line, except that the 
Medical Director may provide for house calls not exceeding 
twenty miles. Members will furnish such doctor with any 
information he may request relative to their condition; and 
membership and should, at all times, have available {heir 
membership card for identification. 

i 

i 


i 
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The extent that medical service relating to the foregoing 
items will be furnished to members shall be determined and 
prescribed by the Medical Director or his representatives 
in each individual case.” 

Section 1 of Article X was amended, on September 19, 
1938, to read as follows: 

“Section 1. The contract or contracts to be made by this 
corporation on behalf of the members thereof with physi¬ 
cians, as provided in these by-laws, or with others, shall 
provide for the following services: 

Medical and surgical examinations and treatments, in¬ 
cluding examinations in special departments, such as re¬ 
fractions of eyes, laboratory tests, X-ray examinations, sur¬ 
gical operations, confinement cases, and professional con¬ 
sultations, nursing and ambulance facilities, house calls and 
hospitalization in a semi-private (two-bed room) or a pri¬ 
vate room, limited in either case to a period not to exceed 
21 days for any one illness or accident and not to exceed a 
total of 42 days for any member or dependent during any 
one calendar year; provided, however, that when a member 
desires a private room or a semi-private room of his own 
choice for himself or his dependent he shall pay so much 
of the cost of such room as shall exceed the sum of $4.00 
per day; provided, further, that each member shall make 
such advance payments or other arrangements to assure 
the said payment as the Trustees shall require; and pro¬ 
vided, further that the services procured outside of the 
territory of the Association shall be limited to the provision 
of hospital facilities for the time and as is herein provided. 

Xo hospitalization, and no service except that given under 
such contract or contracts shall be procured for any member 
or dependent, save upon prior written authorization by the 
Medical Director; Provided, that in cases of emergency, 
subsequent ratification by the Medical Director shall have 
the same effect as prior authorization; provided, however, 
that the Medical Director mav not ratifv anv services save 

%f * * 

hospitalization procured outside of the service area. 

Any hospitalization procured shall be limited in time 
to the date of the patient’s discharge or such shorter time 
as the Medical Director may deem proper. 

Hospitalization shall be construed to mean: (a) bed and 
board in a hospital, (b) general nursing care, (c) use of 






! 
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the operating room or delivery room when necessary, (d) 
services of an anesthetist, (e) ordinary surgical dressing, 
(f) # ordinary medications, and (g) routine laboratory ex¬ 
aminations; except, that where hospitalization is procured 
outside the service area or without prior authorization by 
the Medical Director, no more than $15 may be allowed 
for the use of the operating or delivery room and no more 
than $10 may be allowed for the services of an anesthetist. 

Members or dependents, in order to avail themselves 
of medical and surgical service, shall report to the clinic 
if such is possible from the nature of their illness. Doctors 
w r ill answer necessary house calls within ten miles f roin the 
District of Columbia line, as provided in this article, and 
the Medical Director may provide for house calls nit ex¬ 
ceeding twenty miles. Members will furnish such doctor 
with any information he may request relative to | their 
condition and membership and should, at all times,; have 
available their membership cards for identification. 

The extent that medical service relating to the foregoing 
items will be furnished shall be determined and prescribed 
by the Medical Director or his representative in each indi¬ 
vidual case. 

Section 2. Any person referred to herein as a dependent, 
to be eligible to the benefits of the corporation, mujst be 
totally dependent upon the member of the corporation for 
a livelihood at the time of such person’s disability and be¬ 
fore need of medical service. However, under this pro¬ 
vision persons who are working and receiving compensa¬ 
tion for their services are not dependent, with the exception 
of wife or husband, or school children who work during the 
summer months only, may be considered dependent. ! Any 
member who accepts medical attention from a corporation 
doctor, or who has medical services performed foil any 
person who he claims is dependent upon him and wjho is 
found not to be entitled to such medical service, shall re¬ 
imburse the corporation for any payment the corporation 
may have made on his account, and, further, shall pay the 
corporation for the services of the doctor who attended the 
case, or the corporation may cause the same to be deducted 
from the wages due such employee as provided in Sebtion 
1 of Article VI of these bv-laws. (As adopted Marcfi 22, 
1937)” 

! 

i 
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Section 2 of Article X was amended, on April 6, 1937, 
to read as follows: 

“Section 2. The following medical service will not be 
furnished by the corporation: 

(1) Treatment of industrial accident cases; 

(2) Surgery of the brain or nervous system; 

(3) Mental cases, tuberculosis, drug or alcohol addic¬ 
tion ; these cases will be treated only up to the time that the 
Medical Director recommends confinement in an institu¬ 
tion.” 

Section 2 of Article X was amended, on May 25, 1937, to 
read as follows: 

“Section 2. The following medical service will not be 
furnished by the corporation: 

(1) Treatment of industrial accident cases; 

(2) Surgery of the brain or nervous system; 

(3) After the time that the medical director recommends 
confinement in an institution in mental, tubercular, drug 
or alcohol addiction cases.” 

Section 2 of Article X was amended, on May 2, 1938, to 
read as follows: 

“Section 2. The contract or contracts to be made by this 
corporation on behalf of the members, with physicians, 
as provided in Section 5 of Article V of these by-laws, or 
with others, shall not provide for the following services 
to members: 

(1) Treatment of industrial accident cases; 

(2) Surgery of the brain or nervous system; 

(3) Any treatment after the time that the Medical Direc¬ 
tor recommends commitment to an institution in mental, 
tubercular, drug or alcohol addiction cases.” 

Section 2 of Article X was amended, on September 19, 
1938, to read as follows: 

“Section 2. The contract or contracts to be made by this 
Association on behalf of the members, with physicians, as 
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provided in these By-laws, or with others, shall not provide 
for the following services: 

(1) Treatment of industrial accident cases where treat¬ 
ment is provided under Federal or State Employees Com¬ 
pensation Laws to the extent of such provision; 

i 

(2) Surgery of the brain or nervous system; 

! 

(3) Any treatment after the time that the Medical Direc¬ 

tor recommends commitment to or hospitalization in an 
institution in mental, tubercular, drug, or alcohol addic¬ 
tion cases. j 

Section 3. In all hospital cases, the corporation vj'ill pay 
for semi-private room, except in the case of infectious or 
contagious disease, in which case a maximum o'jf Five 
($5.00) Dollars per dav will be paid. (As adopted March 
22,1937)” 

i 

Section 3 of Article X was amended, on April 6j, 1937, 
to read as follows: j 

“Section 3. The members shall pay for the following 
items: j 

j 

(1) Medicines, drugs, surgical appliances such as ortho¬ 

pedic devices and crutches; eye glasses, artificial limbs or 
eyes and hearing devices; j 

i 

(2) Radium and deep X-ray treatments; 

(3) Dental work; 

i 

(4) Oxygen tanks or tents and materials; 

I 

! 

(5) Blood transfusions; 

(6) Special nursing service if not ordered by the Medical 

Director; ! 

(7) Treatment, services, supplies and other items pre¬ 
scribed or ordered by an ‘outside doctor’ including hi^ fees. 

(8) Treatment of venereal diseases at the rate of Fifty 
Cents ($0.50) per treatment. 

i 

(9) Hospitalization is excess of that mentioned above. 

The corporation shall make an effort to secure at reduced 
rates all the medical services and items for which the mem¬ 
ber is required to pay.” 
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Section 3 of Article X was amended, on May 2, 1938, to 
read as follows: 

“Section 3. Any contract entered into by the corpora¬ 
tion on behalf of its members will require the members to 
pay for the following: 

(1) Medicines, drugs, surgical appliances, such as ortho¬ 
pedic devices and crutches; eye glasses; artificial limbs or 
eyes; and hearing devices; 

(2) Radium and deep X-ray treatments; 

(3) Dental work; 

(4) Oxygen tanks or tents and materials; 

(5) Blood transfusions; 

(6) Special nursing service if not ordered by the Medi¬ 
cal Director; 

(7) Treatment, services, supplies and other items pre¬ 
scribed or ordered by a physician not in a contractural re¬ 
lationship with the corporation and its member, but em¬ 
ployed by an individual member, including fees of such 
physician. 

(8) Treatment of venereal diseases at the rate of Fifty 
Cents (50^) per treatment. 

(9) Hospitalization in excess of that mentioned in Sec¬ 
tion 1 of this article. 

The corporation shall make an effort to secure at reduced 
rates all the medical services and items for which the mem¬ 
ber is required to pay.” 

Section 3 of Article X was amended, on September 19, 
1938, to read as follows: 

“Section 3. Any contract entered into by the Associa¬ 
tion in behalf of its members will require the members to 
pay for the following: 

(1) Medicine, drugs, surgical appliances, such as ortho¬ 
pedic devices and crutches; eye glasses; artificial limbs 
or eyes; and hearing devices; 

(2) Radium and deep X-ray treatments; 

(3) Dental work and dental X-rays; 
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(4) Oxygen tanks or tents and materials; 

i 

(5) Blood transfusions; 

(6) Special nursing service if not ordered by the iledi- 
eal Director; 

(7) Treatment, services, supplies and other items! pre¬ 
scribed or ordered by a physician not in a contractual re¬ 
lationship with the Association and its members, but em¬ 
ployed by an individual member, including- fees of such 
physicians. 

(S) Hospitalization in excess of that mentioned in! Sec¬ 
tion 1 of this article, provided, however, that in confine¬ 
ment cases the member shall in every case bear the first 
$25 of hospitalization expense. 

(9) For each house call the member shall reimburse the 
association for travel expense of the physician in an anjiount 
not exceeding $1.00; provided that no charge shall be made 
for travel expense for additional house calls after the 
made at the instance of the attending physician. 


'first, 


Section 4. No member of this corporation or any df his 
or her dependents shall request the corporation doctor to 
call at his or her residence if such person is able to c$ll at 
the doctor’s office. Doctors will answer necessarv house 

* i 

calls within a radius of ten miles from the District i line. 
Members will, upon request of the corporation doctor^ fur¬ 
nish such doctor with any information he may request irela- 
tive to their eligibility to benefits from the corporation and 
should, at all times, have available their card for identifica¬ 
tion. (As adopted March 22, 1937)” 

Section 4 of Article X was amended, on April 6, ^937, 
to read as follows: 1 


“Section 4. The corporation will not assume responsi¬ 
bility for furnishing unlimited medical service to members 
but will do so only to the extent of its resources and tq the 
extent which, in each case, is considered desirable and neces- 
sarv bv the Medical Director.” 

Section 4 of Article X was amended, on May 25, 1937, 
to read as follows: 

“Section 4. The corporation will not assume responsi¬ 
bility for furnishing unlimited medical service to members 
but will do so onlv to the extent of its resources.” 

79—6879 ‘ | 
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Section 4 of Article X was amended, on October 4, 1937, 
to read as follows: 

“Article X, Section 4. The corporation does not provide 
insurance for its members but only undertakes to provide 
medical and hospitalization service for them as herein 
stated, and in any event will furnish such service only 
to the extent of its resources .’’ 

Section 4 of Article X was amended, on October 25, 1937, 
to read as follows: 

“Article X, Section 4. The corporation does not provide 
insurance for its members but only undertakes to provide 
medical and hospitalization service for them as herein 
stated, and in any event will furnish such service only 
to the extent of its resources.” 

Section 4 of Article X was amended, on May 2, 1938, 
to read as follows: 

“Section 4 (a). The corporation does not guarantee that 
it will provide any or all of the services above specified 
and for which it will attempt to contract on behalf of its 
members and it shall not be liable to any member or his 
dependent in any manner whatever if it should for any 
reason, including lack of funds, be unable to procure any 
or all of said services when called upon to do so. 

(b) . The corporation does not guarantee that any physi¬ 
cian oi* physicians with whom it may enter into a contract 
to render services to its members will perform such con¬ 
tract and its only obligation in the event of the breach of 
such contract by any physician shall be to use its best 
effort to procure the needed services from another source. 

(c) The corporation shall not be liable to its members 
or their dependents for any act of omission or commission 
on the part of physicians or other persons with whom it 
may contract for the rendition of services to its members 
and their dependents.” 

Section 4 of Article X was amended, on September 19, 
1938, to read as follows: 

“Section 4 (a). The Association does not guarantee that 
it will provide any or all of the services above specified and 
for which it will attempt to contract on behalf of its mem- 
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bers and it shall not be liable to any member or his depend¬ 
ent in any manner whatever if it should for any reason, 
including lack of funds, be unable to procure any or all of 
said services when called upon to do so. 


(b) The Association does not guarantee that any physi¬ 
cian or physicians with whom it may enter into a contract 
to render services will perform or properly perfonjn such 
contract, and its only obligation in the event of the breach 
of such contract by any physician shall be to use its best 
effort to procure the needed services from another source. 

(c) The Association shall not be liable to its members or 
their dependents for any act of omission or commission 
on the part of physicians or other persons with wjiom it 
may contract for the rendition of services to its members 
and their dependents. 


Section 5. Any member of the corporation who incurs 
hospital expense on account of himself or a dependent pre¬ 
viously listed with the corporation, as a result of sickness 

or accident while absent from the territorv served bv the 

* » 

corporation, shall be reimbursed, upon certification of 
the physician in attendance, all or any part of such expense, 
but no amount will be paid in any case in excess of what 
would have been paid had the service occurred in the ter¬ 
ritory served by the corporation. Whenever any sibkness 
or injury shall be caused to the member, or his dependent, 
by the tort of a third person and that person should pay 
for the medical or other expenses growing out of said in¬ 
jury, this corporation shall be subrogated to and be entitled 
to reimbursement for the medical or other serviced fur¬ 
nished and for which said member has collected from said 
third person. (As adopted March 22,1937) ” 


Section 5 of Article X w-as amended, on April 6, 1937, 
to read as follows: 

i 

“Section 5. The Trustees shall have the right to deter¬ 
mine and modify the extent of the service to be furnished 
to members at any time they may decide to do so | upon 
written notice to the members to that effect given fifteen 
(15) days prior to any such change.” 

Section 5 of Article X was amended, on September 19, 
1938, to read as follows: 
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“Section 5. The Trustees shall have the right to deter¬ 
mine and modify the extent of the service to be furnished 
to members at any time they may decide to do so upon 
written notice to the members to that effect given fifteen 
(15) days prior to any such change.” 

Article X, on April 6, 1937, was amended to include the 
following: 

“Section 6. To be able to .avail themselves of medical 
and surgical service, the members or dependents must be 
located in, or within ten miles of the District of Columbia 
line, or must come to, the City of Washington, D. C.” 

Section 6 of Article X was amended, on May 25, 1937, 
to read as follows: 

“Section 6. To be able to avail themselves of medical 
and surgical service, the members or dependents must be 
located in, or within ten miles of the District of Columbia 
line, or must come to, the City of Washington, D. C., except 
that the Medical Director may provide for house calls not 
exceeding twentv miles.” 

By amendment on October 25, 1937, Section 6 of Article 
X was deleted. 

Article X, on April 6, 1937, was amended to include the 
following: 

“Section 7. Any person referred to herein as a depend¬ 
ent, to be eligible to the benefits of the corporation, must 
be totally dependent upon the member of the corporation 
for a livelihood at the time of such person’s disability and 
before need of medical service. However, under this pro¬ 
vision persons who are regularly working and receiving 
compensation for their services are not dependent, with the 
exception of wife or husband, or school children who work 
during the summer months only, may be considered de¬ 
pendent. Any member who accepts medical attention from 
the corporation doctor, or who has medical services per¬ 
formed for any person who he claims is dependent upon 
him and who is found not to be entitled to such medical 
service, shall reimburse the corporation for any payment 
the corporation may have made on his account, and, further, 
shall pay the corporation for the services of the doctor who 
attended the case, or the corporation may cause the same 
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to be deducted from the wages due such employee ais pro¬ 
vided in Section 1 of Article VI of these by-laws.” | 

Section 7 of Article X was amended, on May 251, 1937, 
to read as follows: 

i 

“Section 7. Any person referred to herein as a depdndent, 
to be eligible to the benefits of the corporation, must be 
totally dependent upon the member of the corporation for 
a livelihood at the time of such person’s disability and before 
need of medical service. However, under this provision per¬ 
sons who are regularly working and receiving compensa¬ 
tion for their services are not dependent, with the excep¬ 
tion of wife or husband, or school children who work during 
the summer months only, may be considered depdndent. 
Any member who accepts medical attention from tliie cor¬ 
poration doctor, to which he is not entitled, or who has medi¬ 
cal services performed for any person not entitled thereto 
shall reimburse the corporation for any payment tljie cor¬ 
poration may have made on his account, and, further, shall 
pay the corporation for the services of the doctor who at¬ 
tended the case, or the corporation may cause the same to 
be deducted from the wages due such employee.” 

i 

Section 7 of Article X was amended, on October 25, 1937, 
to read as follows: 

“Article X, Section 7. Any person referred to herein 
as a dependent, to be eligible to the benefits of the corpora¬ 
tion, must be totally dependent upon the member !of the 
corporation for a livelihood at the time of such person’s 
disability and before need of medical service. However, 
under this provision persons who are regularly working 
and receiving compensation for their services are hot de¬ 
pendent, with the exception that wife or husband, or school 
children who work during the summer months onlv, mav 
be considered dependent. Any member who accepts medical 
attention from the corporation doctor, to which he is not 
entitled, or who has medical services performed for any 
person not entitled thereto, shall reimburse the corporation 
for the cost, or, at the option of the corporation, the reason¬ 
able value, of any services rendered by the corporation on 
his account, and, further, shall pay the corporation for 
the services of the doctor who attended the case, or the 

# 7 i 

corporation may cause the same to be deducted frcnn the 
wages due such employee. 
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(This section becomes Section 6 bv amendment of Oc¬ 
tober 25, 1937.)” 

Section 6 of Article X was amended, on May 2, 1938, to 
read as follows: 

“Section 6. Any person referred to herein as a depend¬ 
ent, to be eligible to the benefits of the corporation, must be 
totally dependent upon a member of the corporation for a 
livelihood prior to and at the time of such person’s dis¬ 
ability and prior to and at the time of need of medical serv¬ 
ice. Under this provision persons 'who are regularly work¬ 
ing and receiving compensation for their services are not 
dependent, with the exception that wife or husband, or 
school children who work during the summer months only, 
may be considered dependent. Any member who accepts 
benefits hereunder to which he is not entitled, or who se¬ 
cures such benefits for any person not entitled thereto, 
shall pay a penalty commensurate with the value of the 
services so received as may be determined by the Board 
of Trustees.” 

Article X, on April 6, 1937, was amended to include the 
following: 

“Section 8. No member of this corporation or any of his 
or her dependents shall request the corporation doctor to 
call at his or her residence if such person is able to call at 
the doctor’s office. Doctors will answer necessary house 
calls within a radius of ten miles from the District of Co¬ 
lumbia line. Members will, upon request of the corporation 
doctor, furnish such doctor with anv information he mav 
request relative to their condition and eligibility to benefits 
from the corporation and should, at all times, have avail¬ 
able their associate or membership card for identification.” 

Section 8 of Article X was amended, on May 25, 1937, to 
read as follows: 

“Section 8. Members or dependents in order to avail 
themselves of medical and surgical service shall come to 
the doctor’s office if such is possible from the nature of their 
illness. Doctors will answer necessary house calls within a 
radius of ten miles from the District of Columbia line, 
except that the Medical Director may provide for house 


I 
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calls not exceeding twenty miles. Members will, u{j>on re¬ 
quest of the corporation doctor, furnish such doctor with 
any information he may request relative to their condition 
and eligibility to benefits from the corporation and Should, 
at all times, have available their associate or membership 
card for identification.” 

i 

Section 8 of Article X was amended, on October 25, 1937, 
to read as follows: 

i 

“Article X, Section 8. Members or dependents iij order 
to avail themselves of medical and surgical servicji shall 
come to the doctor’s office if such is possible from the nature 
of their illness. Doctors will answer necessary house calls 
within a radius of ten miles from the District of Columbia 
line, except that the Medical Director may provijde for 
house calls not exceeding twenty miles. Member^ will, 
upon request of the corporation doctor, furnish such doctor 
with any information he may request relative to thejr con¬ 
dition and eligibility to benefits from the corporation and 
should, at all times, have available their associate oj mem¬ 
bership card for identification. 

(This section becomes Section 7 bv amendment of Qctober 
25,1937.)” 

Section 7 of Article X was repealed on May 2, 193$. 

Article X, on April 6, 1937, was amended to include the 
following: 

“Section 9. Any member of the corporation who incurs 
hospital expense on account of himself or a dependent pre¬ 
viously listed with the corporation, as a result of illness fall¬ 
ing within the by-laws and rules of the corporation, or 
accident while absent from the territory served by the 
corporation, shall be reimbursed, upon satisfactory Certifi¬ 
cation or evidence thereof by the attending physician ap¬ 
proved by the Medical Director of this corporation,! all or 
any part of such expense, but no amount will be paid in any 
excess of what would have been paid had the illness or acci¬ 
dent occurred in the territory served by the corporation. 
Whenever any illness or injury shall be caused to the mem¬ 
ber or his dependent by the tort of a third person arid that 
person should pay for the medical or other expense growing 
out of said injury, this corporation shall be subrogated to 
and be entitled to reimbursement for the medical oil other 
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services furnished by it and for which said member has 
collected from said third person.” 

Section 9 of Article X was amended, on May 25, 1937, to 
read as follows: 

“Section 9. Any member of the corporation while tem¬ 
porarily absent from the territory served by the corpora¬ 
tion, who incurs hospital expense on account of himself or 
a dependent previously listed with the corporation, as a 
result of illness or accident falling within the by-laws and 
rules of the corporation, shall be reimbursed, upon satis¬ 
factory certification or evidence thereof bv the attending 
physician approved by the Medical Director of this corpora¬ 
tion, all or any part of such expense, but no amount will be 
paid in any case in excess of what would have been paid had 
the illness or accident occurred in the territory served by 
the corporation. Whenever any illness or injury shall be 
caused to the member or his dependent by the tort of a 
third person and that person should pay for the medical 
or other expense growing out of said injury, this corpora¬ 
tion shall be subrogated to and be entitled to reimbursement 
for the medical or other services furnished by it for which 
said member has collected from said third person.” 

Section 9 of Article X was deleted by amendment of 
October 25,1937. 

Thereupon the defendants read to the jury from the 
minutes of the executive meeting of October 25, 1937, of 
the Medical Society (Gov. Ex. 37) as follows: 

(Excerpt) 

“Dr. Thomas E. Xeill presented a complete discussion 
of present problems and modes for correction as written 
by Dr. John H. Trinder. The secretary was instructed to 
read this in detail.” 

The defendants then proposed to read said statement of 
Dr. John H. Trinder. The statement of Dr. Trinder re¬ 
ferred to and contained in said minutes was then objected 
to by the Government as a self-serving, argumentative dis¬ 
course in favor of the defendants’ theories, coming from 
a third party, and that the defendants did not request this 
portion of the minutes to be read by the Government. The 
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defendants contended that the statement was presented to 
the Society by the defendant Dr. Neill, was read as; a full 
discussion of the problems discussed at the meeting, and 
pointed out that portions of the minutes of this particular 
meeting had already been read in evidence by th(j> Gov¬ 
ernment as relevant to the conspiracy charged, and that the 
entire minutes of the meeting were admissible to! show 
the entire proceedings of that evening. 

The defendants offered to prove the contents of the John 
Trinder statement appearing as a part of the miniites of 
October 25, 1937, reading as follows: 

i 

“Statement Prepared by Dr. John PI. Trinder i 

“The medical profession of the District of Oolunjibia is 
now confronted by an impending inroad upon its stfitus as 
a very necessary part of the social economy, whicjh will 
not only be disastrous to its members individually and col¬ 
lectively, but will affect the medical profession of the 
country as a whole. It will also react unfavorably upon 
the public, in that it advents a type of medical service! which 
will eventuate into a commercialization of an art and Science 
which has within the last 30 years alone, extended the space 
of life 20 years. 

“Medical service, and by this general term, I mean also 
surgery, cannot be weighed out in ounces and pounds, or 
be measured in inches or yards and wrapped up in a neat 
package and be taken home or delivered. It has no such 
tangible property, but is based upon the personal sfcrvice 
of a highly trained individual, whose medical degree is 
backed by a long academic preparatory study and post¬ 
graduate clinical application. And as a further evidence 
of his qualification to practice his art each doctor must 
pass a licensure board, local or national, which determines 
his skill, knowledge and fitness to serve the public, j 

It is not my intention to review the past accomplishments 
of medicine and its unselfish endeavors in combatting dis¬ 
ease and pestilence. But I mention in passing the names 
of Jenner, through whose efforts and sacrifices, vaccination 
against smallpox was instituted. In the Middle Agqs this 
disease was the scourge of Europe, and decimated the 
population. Of Pasteur, whose researches gave its the 
prevention and cure of dread hydrophobia. Of 'VValter 
Reed, whose discovery of the transmission of yellow |fever, 
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stripped this pestilence of its epidemic character, and even¬ 
tually made possible the building of the Panama Canal. 
The results of his discovery spurred the research into other 
host-borne diseases, as malaria, typhus fever, the protozoan 
infections, tularemia, hook-worm disease and many others. 
Now the tropics and the semi-tropical countries, have been 
made healthful places in which to live. Of Russel, Craig 
and Nichols, through whose efforts anti-typhoid serum was 
perfected, and the greatest scourge of armies and other 
expeditions in the field has been eradicated. Others, too 

numerous to mention have devoted their lives unselfislilv 

• 

to study and research in order to relieve human suffering, 
and the annals of medicine are filled with the names of 
manv who have actuallv laid down their lives through in- 
feetions incurred in their researches. 

Were these men inspired by any ulterior commercial mo¬ 
tives? Were they units of organizations or bureaus, which 
have sold their labors to the public in exchange for a mere 
pittance? Any one with common sense and human intelli¬ 
gence knows that they were inspired by a love of their pro¬ 
fession and an unselfish desire to help their fellowmen. 
There are manv such researchers in the field of medicine 
and surgery today, still struggling to follow their noble 
example. 

The average conscientious doctor is made in the same 
mold, and while he must make a decent living to maintain 
his place in the social order, he is at all times ready to give 
his best for his patients. To give them his individual 
thought and effort, irrespective of time, weather condi¬ 
tions or personal problems in his own life. Can such a man 
be regimented in a commercial group, selling his services 
for an annual competence, knowing that his efforts arc re¬ 
sold much as groceries or other commodities, and still re¬ 
tain his personal touch and interest in patients who are 
likewise regimented, and given a numbered card, for which 
they pay a mere monthly pittance? If he punches a time 
clock, will he retain his individuality, and interest, and pride 
in his profession? 

Let us discuss the medical service the beneficiary will get 
for his monthly prepayment. 

1. His selection of a doctor for the attention he needs 
will be limited to the staff of doctors of the corporation. 
In the appointment of this staff he will have had no voice. 
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Thus he will forego what is his inalienable right—the choice 
of his own physician. In some cases this will at first be of 
no apparent importance, and if given a thought at all the 
conclusion will be that one will do as well as another for 
the particular ailment. This may hold good in the less 
serious illnesses. But along comes a grave illness, in which 
the question of invalidism or even the final call may be 
imminent. Then the physician of their own choice, one who 
can play the role of friend and counselor, as well as healer, 
is needed. Will the overworked regimented corporation 
doctor, who keeps hours from 8 A. M. to 4 P. M., Svhose 
clientele is made up of cases, card indexed for filing^ who 
is on a salary, which does not increase as his work piles up, 
respond in the small hours of the morning when the crisis 
comes or an emergency arises? If called for such exigency, 
will he not be inclined to say, “Come to the office at 9 o’clock 
in the morning”? Will he have the personal interest the 
family doctor has in his patients? Say that his remunera- 
tion be based upon the number of patients he attends^ In 
such a case the fee per person will necessarily be the mini¬ 
mum for which he is willing to sell himself to the corpora¬ 
tion, and again, his clients arc numbers, stripped of per¬ 
sonal interest, and he becomes like the craftsman doing 
piecework. Do you wish the most valuable thing you have, 
your health, to be bartered for in such a cold blooded com¬ 
mercial manner? 


2. Detailed facts of the most intimate character, past and 
present, are necessarily acquired by the phvsicign in 
his role of administering to the ills, mental and physical, 
of his patients. Such information is adjudged by lj|w to 
be privileged communications, and to be held as inviolate 


as those of the confessional of the Catholic Church. 


The 


physician is even more closely bound in secrecy than the 
priest. The information he obtains is as a rule stripped 
of the emotionalism of the confessional; and much of it ob¬ 


tained by deduction and analogy, of which fact the patient 
is usually fully aware. This most confidential status <ff the 
followers of the healing art was recognized by Hippocrates, 
one of the founders of medicine, dating back to the parlv 
Grecian period. This wise physician and teacher had the 


foresight to bind his pupils by an oath, one of the provisions 
of which oath relates to this sacred niche in which the physi¬ 


cian is placed by reason of his knowledge of the most 


inti- 
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mate details of his patients. And to this day before he 
is awarded his diploma, the physician must swear that he 
will never reveal any of the secrets given him to lock up. 

Now will the histories of beneficiaries of a prepaid health 
bureau, histories often containing details which are for only 
the physician to see, be treated in the same inviolable man¬ 
ner? Will they not be classed as public or semipublic rec¬ 
ords, open to many whose only interest is one of morbid 
curiosity? 

This is the greatest argument for the insistence of every 
individual to exercise his right in choosing his own physi¬ 
cian. When he subscribes to any prepayment plan offered 
by a corporation illegally practicing medicine, he forfeits 
that sacred privilege. Does the cleverly worded prospectus 
and propagandum put out to ensnare its victims give these 
and other facts relative to the kind of service such corporate 
setup can only give? No. It is not even hinted between 
the lines. Read carefully what the prospects offer. Has 
not the proposed health insurance clinic of the Home Own¬ 
ers’ Loan Corporation, a Bureau of the Government, a 
semiofficial status? If so, will its records not also be open 
to others than its hired doctors? In passing, does the above 
corporation practice the same sort of philanthropy toward 
those who are legally entitled to assistance in building new 
homes for themselves, or renovating old ones? If you look 
into the matter you will find that its policies are laid down 
according to the strictest interpretation of real estate law 
and procedure. Its subscribers are bound by just as legally 
tight mortgages as any accomplished by lay financial and 
realty companies. The daily papers cited instances in 
which these mortgages are foreclosed, when the holders 
encounter further financial difficulties. 

Will not the same policy be followed in the cases of its 
health beneficiaries, who default in their prepayments? 
Of course, as it is a cold business proposition, lacking in its 
very conception the attributes upon which the practice of 
medicine is founded. 

3. Let us say that the contract doctor makes an error 
in diagnosis, or judgment, gives an overdose of a potent 
drug, or makes a mistake in operating, and the patient is 
invalided for life, or some more serious consequence ensues. 
To whom can the patient or relatives look for redress? 
Certainly not the doctor, for the unfortunate patient did 
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i 




not employ him. He had no choice but what was furnished 
by the corporation, and the injured party must look tio the 
said corporate body for redress. Experience has showii that 
the chances of obtaining justice or consideration from; such 
a setup are very slim. Taken to court the said corpora¬ 
tion has the money to employ competent lawyers, funds 
which vou and vour associates have contributed. 

i 

4. In epidemics, which are likely to come at any itime, 
can the overworked members of the contract staff adequately 
meet the demands made upon them? You reply that you 
may then turn to the other doctors in the community. ! You, 
you can now, but let this vicious system of panelized ljncdi- 
cine, get its strangle hold upon its victims, and there will 
be no longer the incentive for good men to dedicate their 
lives to the healing art, and those few who are rash chough 
to study medicine will be so demoralized at the prospects 
of making a decent living, that they will either seek aj con¬ 
tract with the monster corporation or turn to other fields. 
Such a svstem can onlv result in a lowering of the stand- 
ards of medicine as we know it today. In fact, the family 
doctor, and the well-trained specialist of today, will j fade 
out of the picture. 

Now a word to the effect of this svstem of socialized, 
commercialized, communistic brand of medicine upop the 
other professions and business in general. After the med¬ 
ical profession has been properly panelized and thi*ottled, 
will not the octopus look around for other victims? There 
are the dentists and lawyers to be subsidized. The retail¬ 
ers of the necessities of life, as food, clothing, housing, ieven 
entertainment and recreational enterprises can likewise be 
sovietized. The automobile industry can be brought within 
the confines of the system, and also the railroads. In fact, 
most every human enterprise can be made to bow- to the 
will of the corporate monster. Why not go the whole| way 
and set up another soviet? But take counsel and see where 
you will be, a mere stockholder, paying your pittance to 
maintain a small minority, the directors of the corporation 
in opulence and security, their tables overflowing with Imilk 
and honey, and you eating of the crumbs. 

What have the doctors themselves done to meet the effects 
of the depression on those in the lower bracket incomes? 
This can best be discussed by citing wliat the local prpfes- 
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sion, as represented by the District of Columbia Medical 
Society, lias initiated. 

1. In conjunction with a number of public-minded lay¬ 
men, the Group Hospitalization idea was crystallized into 
concrete working form, and is now successfully function¬ 
ing in furnishing 21 days’ hospitalization a year to its 
beneficiaries for the nominal prepayments of 75 cents a 
month. This move was inaugurated about 3 years ago, and 
is now functioning as an integral part of the Social Wel¬ 
fare of the community. It operates under a competent 
manager with an adequate office force, under the supervi¬ 
sion of a Board of Governors consisting of public-minded 
laymen and members of the local medical profession. The 
Board serves without remuneration. 

2. The Medical-Dental Service Bureau is an organiza¬ 
tion to which persons in the lower bracket incomes can 
apply when in need of medical services. It has a staff of 
economic experts, who look into the budgets of the appli¬ 
cants and after ascertaining in a general way their medical 
needs, refer them to practicing physicians with a brief 
statement of their status, with a recommendation that the 
fees for services be graded in such manner that no burden 
will be imposed upon the budget of the applicant. The 
doctors are heartily cooperating with the Bureau. This 
organization was initiated by and primarily financed by 
the Medical Society of the District. 

3. The Central Admitting Bureau is likewise an organi¬ 
zation started and initially financed by the Medical Society. 
Its function is to go into the financial condition of the 
indigent and semi-indigent, who are mostly referred by 
the hospital dispensaries and the doctors themselves. It 
has a tie in with the Community Chest, in that after it has 
determined that the individual applicant is worthy of and 
entitled to the assistance of the Chest Fund, he is referred 
to a hospital with a written statement citing his ability to 
make part payment or in many cases nothing at all, and 
his account is underwritten by the Bureau, to be paid out 
of the Chest Fund. 

Both of the latter two Bureaus are managed by compe¬ 
tent executives, and economic experts, under the supervi¬ 
sion of Boards made up of physicians appointed by the 
Medical Society. The latter bodies serve without remunera¬ 
tion. 
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Now for the services which physicians themselves have 
rendered individually, and are now constantly giving to 
the indigent without stint or hope of reward. Every hospi¬ 
tal in the District and for that matter, throughout the 
country, is staffed by a corps of doctors, carefully selected 
according to ability and ethical standing, who give of their 
time in the dispensaries, laboratories and the operating 
rooms without pay. These services are given unselfishly 
and willingly as their contribution to the community wel¬ 
fare. To give a better idea of such a contribution, }t has 
been estimated that in the D. C., alone it amounts iii dol¬ 
lars and cents to around $3,000,000.00 per annum, greater 
than the gifts of the general public to the Community Chest. 
What other class, professional or commercial, makes! such 
a free-will offering to suffering humanity. 

Many physicians have patients in their private practices, 
persons who have been at one time in the higher bracket 
incomes, who have through no fault of their own, beicome 
without means to meet their obligations, who are giveh the 
best the doctors have, the latter knowing that hope of re¬ 
muneration is verv doubtful. It is ti-ue that in manv cases, 
when such patients have recovered in whole or in part, 
their former financial positions, they often show their ap¬ 
preciation by recognizing their obligation by payment in 
part or in whole for the services rendered in their time of 
need. 

Do the retailers of the necessities of life, as food, cloth- 

' ! 

ing, housing, etc., thus give of their merchandise, their serv¬ 
ices and their rentals in proportion to their customers apilitv 
to pay, or without cost to the indigent? The doctor’s stock- 
in-trade is his knowledge, skill and time. 

Thus is presented the results, to the public, of the estab¬ 
lishment of socialized medicine, from the standpoint of the 
physician. It is not a defense to the threat of undermining 
his income, and can in no way be attacked on that premise. 
The medical profession is an integral part of the social 
economy, and anything which jeopardizes its position,! will 
react unfavorably on the public welfare. ; 

One of the greatest tributes of the medical profession 
to public health has been the development of preventive 
medicine in its study of the propagation of disease;! and 
means of prevention. Volumes could be written upon this 
phase of its activities and it has been briefly stated elsewjhere 
in this article. 
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Is it not just as much its duty to warn against this threat 
to the public welfare? Will not the gradual encroachment, 
ending in the final establishment of such panelized socialistic 
system of dealing out medical service, by means of a com¬ 
mercialized yardstick, be more destructive in its finality 
than the epidemics of the past, which have decimated the 
human race? 

As stated before, is it not the entering wedge of a system 
which will engulf all human endeavors, stripping them en¬ 
tirely of the personal element so precious in the relation¬ 
ship of man to man, and regimenting the masses for the 
benefit of a political minority? I say political because 
politics is bound to play the major role.” 

The Government’s objection was sustained, defendant’s 
offer refused, and an exception was allowed. 


Dr. Prentiss Willson, a Witness for the Defendants. 

Direct examination. 

By Mr. John E. Laskey: 

I am a physician. I am 59. I graduated in 1905. After 
graduation I engaged in the general practice of medicine in 
the District of Columbia. I graduated from Georgetown 
Universitv. I was in the service in the Armv during the 
last war, and in 1919 when I left the service I specialized 
in obstetrics and gynecology and have done nothing but that 
since. I am attending surgeon or obstetrician in the Colum¬ 
bia Hospital for Women, which position I have held for 
ten or eleven years. 

I am a member of the District Medical Society and the 
AMA. I joined the District Society in 190S and became 
much interested in its affairs shortly after that time. I 
served in many different capacities in various offices in 
the Society: as corresponding secretary, as chairman of 
the Committee of Censors, several terms on the Executive 
Committee, some of them ex officio because of other com¬ 
mittee chairmanships which I held at the time, some of 
them through election for a term of three years each; I was 
chairman of the Executive Committee several times, chair¬ 
man for a term of the Committee on Medical Economics, 
and in 1933 I was elected president of the Society for the 
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fiscal year 1933-1934. The fiscal year of the Society runs 
from the first of July to the following June 30th. I was 
also a member of the board of the Health Security Admin¬ 
istration and the Medical-Dental Service Bureau, which 
were eleemosynary institutions which the Medical Society 
had part in forming. 

The Society meets regularly every Wednesday night. 
The first Wednesday night in each month is a business n)eet- 
ing, and of these meetings four, that is, the meetings in 
November, January, March, and May—are so-called stkted 
meetings, at which certain formal business of the Society 
is transacted and at which, according to the constitution, 
amendments to the constitution must be brought in. Only 
at those stated meetings can amendments be proposed. 

In the matter of changes to the constitution and by-tyws, 
if a member wishes to attempt to have a constitutional 
change made or propose an amendment to the constitution, 
he must propose it at a certain stated meeting, and then 
that proposed amendment is referred to the Executive 
Committee, which is obliged to make a report concerning 
it to the next ensuing stated meeting of the Society, either 
recommending its adoption or recommending adversely to 
its adoption. 

I think I can give you very accurately the history of j the 
amendment to the constitution denominated Chapter 9, 
Article 4, Section 5. The purpose of the amendment wa|s to 
afford the Society better facilities for controlling the prac¬ 
tice of its members in relation to the Workmen’s Compen¬ 
sation law, and it was first proposed before the Medical 
Society at the stated meeting in November, which would be 
the first meeting in November, 1935. At that time ithe 
provision in the constitution read: 

i 

(Mr. Laskey read to the jury as follows:) 

“No member of the Society shall engage in any pro¬ 
fessional capacity whatsoever with any organization, grolup, 
or individual engaged in the practice of medicine unless jtlie 
Society has received proof that the profits from the prac¬ 
tice inure to the benefit of members of the Medical Society.” 

The amendment now reads as follows: 

i 

(Mr. Laskey read to the jury as follows:) 

“No member of the Society shall engage in any profes¬ 
sional capacity whatsoever with any organization, group,! or 

80—6879 ! 
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individual, by whatever name called or however organized, 
engaged in the practice of medicine within the District of 
Columbia or within ten miles thereof, which has not been 
approved by the Society. The Executive Committee is 
authorized and directed to prepare an approved list of or¬ 
ganizations, groups, and individuals, by whatever name 
called and however organized, engaged in the practice of 
medicine within the District of Columbia or within ten 
miles thereof, and the same shall be kept in the office of 
the secretary-treasurer. Before any such organization, 
group, or individual can be placed on the approved list of 
the Society, such organization, group, or individual, or the 
member of the Society proposing professional relations 
therewith shall submit to the Compensation, Contract and 
Industrial Medicine Committee such evidence as the Com¬ 
mittee or the Society may require concerning the character, 
activities, financial condition and ethical standards of said 
organization, group, or individual, and after considering the 
same said committee shall make a report of the investiga¬ 
tion and findings to the Executive Committee for such ac¬ 
tion as it raav deem necessarv.” 

* •/ 

In its original form the amendment was proposed on the 
first Wednesday in November, 1935. It was then referred 
to the Executive Committee for report at the next stated 
meeting, in January. At that time I was a member of the 
Executive Committee to which this proposed amendment 
was referred. The amendment was given consideration in 
the Executive Committee and was vigorously opposed, so 
far as its adoption in the constitution was concerned, by a 
group of that committee, of which I was one, and the Execu¬ 
tive Committee reported it to the Society at the stated 
meeting on the first Wednesday in January, 1936, adversely. 

Despite the adverse recommendation of the Executive 
Committee the Society adopted it, so that it became a part 
of the constitution in January, 1936, for the first time. Its 
proponents then realized that there was not proper ma¬ 
chinery in the constitution to effect the purposes of the 
amendment, and at the stated meeting of the Society in 
March, 1936, two months later, another amendment was 
proposed for the purpose of putting into the amendment 
machinery to make effective the provisions of the amend¬ 
ment already adopted. At the stated meeting in March an 
ex-president of the Society, Dr. A. B. Bennett, proposed a 
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further amendment to the constitution, to strike out Chap¬ 
ter 9, Article 4, Section 5, and these two proposed amend¬ 
ments to the constitution were referred to the Executive 
Committee. 

The Executive Committee met, and I still being a 
of it, and the two amendments were referred to a subcom¬ 
mittee of three to prepare a report for the consideration 
of the Executive Committee to submit to the Societv. That 
committee was composed of Dr. Bennett, Dr. Don Johnson, 
and myself. The subcommittee met and gave carefiil con¬ 
sideration to the two amendments, the one striking out and 
the enabling amendment to provide machinery to majce the 
existing amendment operative, and prepared a formal! state¬ 
ment of its reasons for the position it recommended jto the 
Executive Committee, that the amendment to strike out 
Chapter 9, Article 4, Section 5, be adopted, and thjit the 
proposed amendment to provide machinery to make the 
present amendment operative be not adopted. 

The report of the subcommittee was adopted by the Execu¬ 
tive Committee, with a further amendment which was offered 

in the full committee, to the effect that the whole matter be 

1 

referred to a special committee of the Society for |study 
during the coming summer. That special committee was to 
consist of the president, the chairman of the Executive Com¬ 
mittee, the chairman of the Compensation, Contract and 
Industrial Medicine Committee, the counsellor of thje So¬ 
ciety, Colonel Frederick A. Fenning, and two attorneys who 
were practicing at the local bar. 

Following the usual constitutional procedure, this recom¬ 
mendation of the Executive Committee was brought ijnto a 
full meeting of the Society in the latter part of May, 1936, 
as the stated meeting was postponed because the Society 
was having an annual scientific session. The Society jover- 
ruled the recommendation of the Executive Committee and 
refused to strike out Chapter 9, Article 4, Section o|, and 
adopted the new proposed amendment which was to provide 
machinery for its operation, and then adopted the sugges¬ 
tion of the Executive Committee that the whole matter be 
referred to a committee for study during the summer, for a 
report to the Society in the fall. . j 

After the July, 1936, change of office the committed; was 
organized, consisting of Dr. William Sprigg, ex officio, as 
president of the Society, Dr. J. Lawn Thompson, ex officio, 
as chairman of the Executive Committee, Dr. R. Arthur 

i 

i 

i 

i 

i 

i 


rpember 
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Hooe, ex officio, as chairman of the C. C. and I. M. Commit¬ 
tee, Colonel Frederick A. Fenning as counsellor of the So¬ 
ciety, and, under the provision of the action of the Society, 
Winship Wheatley and John Spaulding Flannery of the 
local bar. This was in 1936. 

The subject of study for the committee was the relations 
of the Society to its members engaged in contract practice 
under the Workmen’s Compensation law, and the best 
method of controlling that practice to make it conform 
to the ethics of the local organization and the AM A. The 
committee studied the matter during the summer. 

Because of a serious difference of opinion in the Society 
and in the Executive Committee surrounding this matter, 
I resigned from the Executive Committee and from every 
other position and office I held with the Society at the meet¬ 
ing of April 22, 1936, although my resignation did not take 
effect until the first of the following May. I attended 
one meeting of the Executive Committee after that resig¬ 
nation. Therefore, I had nothing to do with the delibera¬ 
tions of this committee or with its activities or with the 
activities of the Executive Committee. 

The Committee gave the matter consideration during the 
summer, and at a meeting of the Society in October, 1936, 
merely made a progress report and asked for more time to 
give the matter further consideration. The request was 
granted by the Society, and in November 1936 the commit¬ 
tee made its final report to the Society, in which it suggested 
certain minor modifications in Chapter 9, Article 4, Section 
5, which then had been in the constitution since the preced¬ 
ing January. The report of the committee was received 
and given the status of the first reading of a proposed 
amendment, because it did make certain minor changes in 
wording. At a stated meeting in January 1937 the matter- 
then came up, with some further modifications in the word¬ 
ing of the amendment, and the action of the Society was to 
return it to the committee, with instructions to consult legal 
counsel further. The matter finally came up before the 
Medical Society at the first stated meeting in March, 1937, 
and it was then adopted. 

Except for- the changes made in March, 1937, the provision 
had been in the constitution for 14 months, and the amend¬ 
ment, so far as I know, has never been touched since then. 
I was opposed to the original amendment. I fought it irr 
the Executive Committee. I signed every adverse report 
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concerning it, and I was in favor of its being stricken 
out of the constitution. On three different occasions; I pro¬ 
posed amendments to strike it out of the constitution, and 
I voted for approval of them, and I continued to opp<j>se the 
amendment until its final adoption in 1937. 

I first heard of Group Health on the occasion of thO meet¬ 
ing in Dr. William Gerry Morgan’s office, May 16j 1937. 
The introduction of the amendment and the final passage 
of it in its present form, of Chapter 9, Article 4, Section 
5, obviously did not have anything to do with Group Health 
because it was in the constitution 14 months before J^larch, 
1937, and I never heard of Group Health until May^ 1937, 
so it was in the constitution 18 months before I ever! heard 
of Group Health. 

I recall the letter introduced by Dr. Sprigg to be sent to 
the hospitals in the fall of 1937 very well. Dr. Sprigg pro¬ 
posed sending that letter at a meeting of the Society in 
October, 1937, but Dr. Groover pointed out that it was 
too important a matter for the Society to take action on 
prior to all the members of the Society having been notified 
that the matter was coming up, and this placed the letter 
which Dr. Sprigg proposed sending to the various local 
hospitals as a matter on the agenda and definitely postponed 
it for consideration until the stated meeting on the first 
Wednesday in November following. I attended that] meet¬ 
ing, which occurred on November 3, 1937. 

The letter that Dr. Sprigg proposed sending the hos¬ 
pitals was read as follows: 

“The Medical Society of the District of Columbia djesires 
to call attention to Chapter 9, Article 4, Section 5 of the 
constitution, as follows”— 

Then follows in the letter the same Section 5 which Mr. 
Laskey .just read to the jury. Then follows this (reading 
further): 

i 

“Whereas the Medical Society is using its earnest efforts 
to give to the people of the District of Columbia the most 
advanced and best possible medical care, we therefore ask 
your cooperation by aiding us to carry out this principle. 
In view of the above section of the constitution of the [Medi¬ 
cal Society of the District of Columbia we hope your [board 
will see the advisabilitv of making such reservations in vour 
hospital so that it may be in accord with and support our 
efforts. 


; 

i 

i 

I 
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“Members shall not accept appointment to or continue 
to serve upon the medical staff of any hospital or dispensary 
which is not approved by the Society. A list of approved 
hospitals and dispensaries shall be available in the Society’s 
office.” 

The Sprigg letter was on the agenda for action at the 
November 3 meeting; on the afternoon of November 3 I 
noticed the letter on the agenda, proposing to call to the 
attention of the boards of directors of the hospitals the 
provisions of Chapter 9, Article 4, Section 5, which I was 
opposed to. I then tried to think of a possible way to pre¬ 
vent the sending of the letter, and on a piece of scratch paper 
with a pencil, without consulting with anybody in the world, 
and on the spur of the moment, I scratched down the reso¬ 
lution which I proposed that night, and which shows on its 
face how very crudely and carelessly it was drawn. I may 
have shown the draft to Dr. Hough, but I honestly don’t re¬ 
member doing that. I then had my secretary type the reso¬ 
lution. I then walked over to Dr. Christie’s office, as I 
knew he was opposed to the sending of the Sprigg letter, 
and on seeing him in his office he said he was opposed to it. 
I then called his attention to the resolution I had drafted 
and asked him if he was willing to second it and if he thought 
that the resolution as drawn might prevent the sending of 
the Sprigg letter. He said he thought it might and he would 
be willing to second it. At the meeting of the Medical 
Society that night (November 3) there was a further recom¬ 
mendation, among much other business, brought in from 
the Executive Committee, which seemed to me to be pro¬ 
posing action along the same line as the Sprigg letter, and 
I asked if such proposal was in lieu of the Sprigg letter, but 
the question was not answered, so I immediately proposed 
my resolution. Prior to proposing my resolution, however, 
a resolution was introduced by Dr. Stanton, but it had 
nothing to do with this particular matter. The resolution 
I proposed read as follows: 

“Whereas, the Medical Societv of the District of Colum- 
bia has an apparent means of hindering the successful oper¬ 
ation of Group Health Association, Inc., if it can prevent 
patients and physicians in its employ from being received 
in the local private hospitals; 

Whereas, the Medical Society of the District of Columbia 
has no direct control over the policies of such hospitals as 
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are determined by their lay boards of directors, except 
through control of its own members serving oil their medi¬ 
cal staffs; and 

7 i 

Whereas, conflicts between the Medical Society ofi the 
District of Columbia and any local hospital arising from an 
attempt to enforce the provisions of Chapter 9, Article 4, 
Section 5 of the constitution should be assiduously avoided 
if possible because of the unfavorable publicity which wpuld 
accrue to its own members; 

Therefore, be it resolved, that the Hospital Committee 
be, and is hereby, directed to give careful study and Con¬ 
sideration to all phases of this subject and report back to 
the society at the earliest practicable date its recommenda¬ 
tions as to the best way of bringing this question to th£ at¬ 
tention of the medical boards of directors of the various 
local hospitals in such manner as to obtain the maximum 
amount of practical accomplishment with the minimum 
amount of friction and conflict .’ 1 

I had one purpose solely in introducing that resolution, 
and that was to prevent, if possible, the sending of! Dr. 
Sprigg’s letter to the boards of directors of the hospitals. 
There was considerable discussion of the resolution, aind I 
had deliberately chosen the wording spontaneously, on the 
spur of the moment, because of the wide divergence of view 
within the Society as to this whole situation. My own per¬ 
sonal feeling was that this method of approach to the hos¬ 
pitals in connection with Group Health was inexpedient and 
calculated to engender friction rather than be of any real 
assistance in the problem, and the wording of the resolution 
was deliberately employed, as far as its “Whereas V’ \vere 
concerned, for the sole purpose of getting enough votes to 
send it through the Society. The necessity for some such 
parliamentary tactics is shown by the fact that the vote was 
quite close, 68 to 53 in favor of the resolution. The sole 
provision of the resolution which I wished to get over was 
merely to get the thing into a committee, with the thought 
in my mind that was the way possibly to choke the thing off 
and prevent it from being sent to the hospitals. It had that 
effect to this extent, that the Hospital Committee took the 
resolution under advisement in conformity with the action 
of the Society, and at a meeting on November 11 reported 
to the Society. Whereupon there was considerable discus¬ 
sion and it was re-referred to the committee, with insti'uc- 

i 

i 

i 

i 
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tions to consider it further. At the next business meeting 
of the Society, on December 1, the committee finally reported 
to the effect that the medical boards of the hospitals should 
call to the attention of the boards of directors the Mundt 
Resolution, and the report of the Hospital Committee on 
December 1 was adopted, which read as follows: 

“That as a matter of educational policy the Medical So¬ 
ciety of the District of Columbia strongly recommends that 
all hospitals engaged in the teaching and training of resi¬ 
dents, interns, and nurses, where possible, follow the recom¬ 
mendation of the American Medical Association regarding 
the constitution of their entire medical staffs, namely, that 
each appointee be a member of the Medical Society of the 
District of Columbia or a local Medical Society in this im¬ 
mediate neighborhood and a member of the American Medi¬ 
cal Association.” 

There was no further action concerning my resolution 
that I recall, and the only other action with which I had any 
personal connection was the final action of the Hospital 
Committee insofar as it concerned my connection with Co¬ 
lumbia Hospital. 

I recall a local physician named Scandiffio, and that his 
name came before the Executive Committee concerning cer¬ 
tain charges that had been made, but I had nothing to do 
with those charges as I had resigned from the Executive 
Committee and just retained my membership. I knew that 
he had been tried by the Executive Committee and it had 
been recommended that he be expelled, and that the matter 
came up at a Society meeting. Dr. Scandiffio was charged 
with having violated Chapter IX, Article IV, Section 5, 
and also two or three other violations of the provisions of 
the constitution, which charged in substance a violation 
of the Medical Ethics of the AMA, and that he had con¬ 
tracted to give his services under circumstances wherein he 
could not render good medical service; further there was a 
requirement that a physician file his contract with the 
Society, and Dr. Scandiffio had failed to do this, as required 
by the constitution. I voted for his expulsion reluctantly, 
because I felt it was incumbent on the Society to protect 
itself, and as its members had voluntarily agreed and obli¬ 
gated themselves to obey the provisions of the constitution 
—while I didn’t like certain provisions—he had violated 
several provisions of that constitution, as far as I could de- 
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termine from the report of the committee. While I elidn’t 
know Dr. Scandiffio very well he was a pupil of inline at 
Georgetown and had been, as far as my knowledge went, 
well trained and was personally associated with a very inti¬ 
mate friend of mine, a leading pediatrician, and at thc> time 
this whole business was boiling in the Medical Society I had 
from the very beginning many patients in private practice 
who were members of Group Health. On several occasions 
during that period patients of mine stated that they would 
like to have Dr. Scandiffio see their babies, and I told them 
as far as I was concerned he was competent and I had no 
objection to him seeing their babies if he wished and* as a 
matter of fact, he did see the babies of several patients of 
mine. That was the close of my contact with the Scaijidiffio 
incident. In 1937 and 1938 I was one of eight attending sur¬ 
geons of Columbia Hospital, four of whom had a sufgical 
service and four of whom were attending obstetricians; I 
was one of the latter and a member of the medical boijrd of 
the hospital. Columbia Hospital also had a courtesy! staff 
classified into three categories. Class I concerns operative 
procedure in gynecology and includes everything connected 
with surgery on the organs peculiar to women; Class it con¬ 
cerns major obstetrics, involving such things as craniojtomv, 
for instance, or the destruction of an unborn baby, tile re¬ 
moval of a uterus; in other words, anything pertaining to 
the care of a woman in labor. Class III concerns the hand¬ 
ling of women in labor as long as it is progressing normally 
and satisfactorily, but if complications arise a person hold¬ 
ing privileges in this class was required to have consultation 
with a member of the staff of the hospital, free of charge to 
the patient if the patient was unable to pay for it. 

I recall that Dr. Sclders applied for courtesy staff privi¬ 
leges at Columbia Hospital, seeking privileges in geheral 
surgery, major gynecology, major obstetrics, and normal 
obstetrics; in other words, he applied for privileges in 
Classes I, II, and III, and, in addition, tacked on his sippli- 
cation the request to do general surgery in the hospital, 
which meant that he could take out a brain tumor or do a 
thyroid, or operate for an empyema in the chest, do any 
surgery. Columbia Hospital doesn’t have on its staff any 
physician corresponding to that sort, and issues no privi¬ 
leges in general surgery. While there are general surgeons 
who can practice at Columbia, they are on the consulting 
staff. In other words, we have a consulting staff of general 
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surgeons, and in the event the patient for whom the hospital 
is responsible in a ward develops, for instance, empyema 
from pneumonia following childbirth, we would call in a con¬ 
sultant, because we wouldn’t know about such a condition, it 
not being in our line. Dr. Selders applied for the whole 
works, I, II, and III, everything, and as far as I know there 
is no such person existing in the United States. The board, 
however, gave consideration to the application. As an 
obstetrician and gynecologist I wouldn’t set myself up as 
competent to determine the ability of a man to do general 
surgery, as I don’t know enough to even gauge his ability 
from the credentials he might present, and if he referred 
to a clinic, with the exception of the Mayo Clinic, I probably 
wouldn’t even know enough about the standing of the clinic 
to which he referred to intelligently pass on the matter, so 
the application as regards general surgery, despite the fact 
that we didn’t have anv such individual on our staff, was 
referred to the Washington Academy of Surgery for guid¬ 
ance as to what his qualifications were. The question of 
his ability to do major gynecology, that, modestly, I think 
I have some ability to gauge. However, that phase of the 
application was referred to the Washington Gynecological 
Society for an advisory report, in the same way as we had 
referred the other application to the Washington Academy 
of Surgery, as it was our custom to do that even though we 
felt competent to examine the credentials ourselves. The 
Washington Academy of Surgery advised adversely as to 
Dr. Selders’ qualifications in general surgery; the Washing¬ 
ton Gynecological Society advised adversely as to his quali¬ 
fications to do major obstetrics and gynecology, which was in 
accordance with the opinion of the medical board, and since 
he had applied for all three groups, the medical board, which 
acts only in an advisory capacity to the Board of Directors, 
advised the Board of Directors against granting the privi¬ 
leges applied for, and that, I recall, was the action of the 
board. 

Later an application was received from Group Health, 
rather than Dr. Selders, renewing in a way Dr. Selders’ 
application. This was on September 2, 1938. My impres¬ 
sion was that the correspondence on the renewal was handled 
by some official of Group Health, and the gist of it was 
that Group Health desired his application should be treated 
separately for each group of privileges sought. A motion 
was made before the medical board that Dr. Selders’ ap- 





plication for privileges I and III, involving major gyne¬ 
cology and minor obstetrics—that is, normal obstetrics, 
leaving out major obstetrics—be considered. The motion 
was considered and the medical board recommended! ad¬ 
versely; thereupon I moved that the Board of Directors 
be advised that the medical staff didn’t think it advisable 
to act on the application at that time, and, by a diyided 
vote, that recommendation prevailed and was sent to the 
directors. The Board of Directors acceded to it and the 
result was that Dr. Selders was permitted privileges pend¬ 
ing final disposition of it, pending which period he was 
permitted to handle normal obstetrics in the hospital, j My 
position in the matter was this: I said to the medical board 
that there wasn’t any question in my mind that the pfian 
is not competent to do general surgery, but that matter is 
out, and I am equally convinced that he has not shown any 
evidence that he should be granted the privilege of doing 
major gynecology or handling desperate cases of child¬ 
birth, but were he a member of the Medical Societvlvou 
would grant him privileges or at least recommend hirrj for 
privileges in Class III, normal obstetrics, and, in my judg¬ 
ment, this situation should be handled in the same Wav. 
Men on Group Health should not be permitted to practice 
in any hospital if they cannot show that they possess the 
necessary qualifications, the same as other men in or out 
of the Society are required to demonstrate. At the jvery 
time Dr. Selders’ application was before the hospital we 
turned down a much more competently trained man jwho 
was a member of the District Society, and the Boafd of 
Directors sent the application back to us under pressure 
from Members of Congress and various high officials. |The 

medical board stuck to its guns and refused to altef its 
• • 

position, and that concerned a member in good standing in 
the Medical Society here. My opinion was that if a doctor 
was qualified, the fact that he was on the staff of Group 
Health should make no difference, and the board should 
take a position comparable to the one that Dr. Macatee took 
at Garfield; that is, such doctor should either be permitted 
to pi*actice pending the outcome of the question ofi the 
legality of Group Health or should be kept out of the hos¬ 
pital altogether. The claim of the members of Group 
Health concerning illnesses treated in hospitals by a Gfoup 
Health physician is an outstanding example of the way 
Group Health—and I am referring to the crowd that had 
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the thing in control, was going to ride roughshod over 
the situation in Washington in connection with the hospitals 
—because there isn’t a member of this jury, who if taken 
ill tonight, could call up a hospital and get in there and 
be treated by a physician of his choice unless that physician 
is admitted to courtesy staff privileges in that hospital, 
but the GHA organization took the position that because 
an individual was a member of GHA they were different 
and were entitled to have a privilege for themselves denied 
to every other citizen in the District of Columbia. The 
privilege they sought was the right of calling a hospital 
and saying: “Dr. Blank is my physician and I want to get 
in there, and he is going to take a tumor out tomorrow,” 
and the hospital should have nothing to say as to whether 
the doctor was competent to do it or whether the patient 
was committing hara-kiri. Dr. Selders did attend normal 
obstetrical cases in the hospital after September of 1938. 

I didn’t engage in any combination or conspiracy with any 
person, organization, or society to restrain trade in the 
District of Columbia in violation of the Sherman Act, as 
I never contacted anybody in the AMA in this matter in the 
period covered by the indictment, on that subject or any 
other, and I have onlv discussed the matter casuallv with 
one or two of my co-defendants, but did nothing more, and 
I was out of office in the Society, off all responsible com¬ 
mittees and anv conversation which I had with anv of mv 
« * •> 

co-defendants was bv wav of disagreement. I don’t know 
whether I can name all of the co-defendants in the case, 
but I would recognize them, as I know them all. I never 
conspired with anyone for the purpose of restraining Group 
Health; the members of Group Health, the doctors serving 
on the medical staff of Group Health, doctors not on the 
staff of Group Health, or for the purpose of restraining 
the business of the Washington hospitals. 

On receipt of a communication from the secretary of 
the District Medical Society calling attention to the Mundt 
Resolution, Dr. Crowley, a member of our staff, moved that 
the medical board recommend to the Board of Directors 
that it adopt the policy of the Mundt Resolution. The 
Board of Directors received the recommendation, returned 
it to the medical board with the request that the board re¬ 
scind the recommendation, and the board, on my motion, 
rescinded its action. 
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Cross-examination. i 


By Mr. Lewin: 

The final thing I remember on the Mundt Resolution is 
that I moved that the action of the medical board in reieom- 
mending its adoption to the Board of Directors be rescinded, 
as I was not for it, and stated that the effect of it wouljd be 
to take in people who could pay their medical society dues 
and keep out those who could not. So far as I know the 
application of Dr. Selders followed the usual form j and 
gave information as to his birth, education, experience, 
teaching experience, hospital experience, and his references. 
In investigating an applicant one of the sources we turn 
to is his references. 

Government counsel read Gov. Ex. 538. 

On November 25, 1937, I was a member of the Medical 
Board at Columbia Hospital, and I have no recollection 
of giving any instructions to Colonel Ashburn to Write 
that sort of letter (Gov. Ex. 538). As Government counsel 
read Gov. Ex. 538, I heard nothing that wouldn’t be true, 
and it is under Colonel Ashburn’s signature. I hav6 no 
recollection of having seen Gov. Ex. 539 before. 


Q. I want to know whether the letter (Gov. Ex. 539) re¬ 
freshes your recollection that these facts were before! the 
Medical Board some time before you voted against! Dr. 
Selders. 

i 

A. I couldn’t say. It doesn’t refresh my recollection as 
to whether this specific letter or these specific facts Were 
before the Board the result of this letter, but I know that 
such facts were before the Medical Board. Whether they 
came from this particular source or not, I could not say. 

Q. Were these facts before the Board: that Dr. Selders 
had served a residency in the Worcester City Hospital in 
surgery between the dates July 1st, 1936, and July 1st, 1^37, 
coming to that institution from the Pennsylvania Postgrad¬ 


uate School, where he had taken a course in surgery 
previous year? 


the 


That as to the number of operations he performed, j the 
only accurate figures would have to be gained from a sur¬ 
vey of a large number of records, but scanning the operat¬ 
ing schedules for the year he was listed at the Worcester 
Hospital to operate on 273 cases, of which a hundred dnd 
ninety might be classed as major and 83 as minor. That 
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these figures did not necessarily mean that he had per¬ 
formed these operations himself. 

“He may have elected to assist someone else in the 
operation, or does it mean that this is all the operating 
that he participated in. He may have assisted or other¬ 
wise participated in considerably more than are shown 
here.” 

Doesn’t it also give you these facts: 

“Dr. Selders was a resident on the surgical service here 
and, therefore, did not figure to any particular extent in 
obstetrical work. Gynecology is here absorbed in general 
surgery and one mav assume that he had considerable con- 
tact therefore with gynecological surgery.” 

Those facts, you say, were before the Board as to his ex¬ 
perience in the Worcester City Hospital at the time they 
denied his application? 

A. I assume that similar facts were before the Board, 
but I have no recollection of these specific facts. I could 
comment on them if you want me to, but it would not be 
a question of recollection. 

The application for surgical privileges was referred to 
the Washington Academy of Surgery, which turned his ap¬ 
plication down wihout disclosing the ground (Gov. Ex. 
447-A). The application was referred to the Washington 
Gynecological Society as to obstetrics and Gynecology, as 
that was the usual routine. I don’t remember when the 
custom started of referring applications for gynecological 
privileges to the Washington Gynecological Society. When 
the Gynecological Society recommended adversely to Dr. 
Selders I have no recollection of their having stated any 
grounds for the recommendation. I didn’t interview Dr. 
Selders myself and had no occasion to observe his technique. 
In voting against Dr. Selders’ application I had before me 
the adverse recommendations, without grounds, of the 
Washington Gynecological Society and the Washington 
Academy of Surgery, and as Dr. Selders had applied in 
the four categories—general surgery, major obstetrics, 
gvnecologv, and normal obstetrics—so far as I was con- 
cerned, I didn’t require the reference to the Gynecological 
Society concerning his qualifications in obstetrics and major 
gynecology, as I could gauge that myself. I could gauge 
it on the letter you (Government counsel) showed me and 
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his qualifications in gynecology were worse, as it ^how^ed 
training in a hospital where gynecology was absorbed in 
general surgery, and there is no worse training than that 
for gynecology. His qualifications merely showed him to 
be in a general surgical service, and that his gynecological 
experience would certainly not be considerable from the 
point of view of putting a man in a position of turning him 
loose in a hospital in gynecology. His experience wquldn’t 
show him competent to do that at all. 

Q. You remember it did give you this information: this 
is for the superintendent of the hospital, 

“One may assume that he had considerable contact, there¬ 
fore, with gynecological surgery?” 

A. I testified that wouldn’t mean a thing to me, because, 
as stated in the letter, that was all absorbed in general 
surgery. 

I think we made a very good investigation of the appli¬ 
cant and it was entirely sufficient for the purpose ofi pass¬ 
ing on the candidate under the circumstances disclosed 
in his application and this letter. Columbia is a special 
hospital having a wonderful record throughout the cquntry 
in obstetrics and gvnecologv. It is taking no chances of 
putting a man of uncertain ability on its staff. The hcjspital 
did give him privileges in normal obstetrics, thereby in¬ 
directly giving him courtesy privileges and he did;bring 
patients in the hospital, as while he was formally placed 
on the courtesy staff he did have the privilege of bringing 
normal cases in the hospital. I remember that his request 
for privileges at some time was broken down into different 
classes which finally resulted in his being given privileges 
of attending cases in Class III. 

The Washington Gynecological Society is made tip of 
the leading specialists in gynecology in Washington; it 
has a requirement for membership that a memberj must 
be a member of the District Medical Societv. Dr. Crowlev, 
president of the medical board of Columbia, was active 
in the Washington Gvnecological Societv. 

O w CT' « j 

I have a hazv recollection of some voung man from 
Group Health late in 1938 applying for privileges, but 
I have no recollection as to who it was. 

Q. Let me go back to the minutes of the medical board 
of April 14, 1938. Does not that refresh your recollection 

l 

i 

! 

i 


i 
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that the application of Dr. A. S. Hulburt for privileges 
in Class III was tabled? 

A. No; I have no recollection of it at all. The minutes 
inav show whether I was present at that meeting. There 
were a whole lot of meetings that year particularly that 
I never attended, and I may not have been there; so I 
have no recollection of it at all. 

Q. Did you know that he resigned from Group Health 
Association on April 25? 

A. I may have known it at the time, but I have no recol¬ 
lection of it. 

Q. Did you know that he was given Class III privileges 

at vour institution in earlv June, 1938? 

•> * ' 

A. I have no recollection of that, Mr. Lewin. You see, 
this whole thing was minor, as far as I am concerned. 

Q. Perhaps it was, but I am trying to get the facts. 

A. That is all right. I am merely trying to excuse myself 
for not remembering well. 

Q. Will you look at my notes on the minutes of the 
meeting of the Medical Board on June 9, 1938? Dr. A. 
S. Hulburt’s application was approved for Class III on that 
date, was it not? 

A. What are you asking me? 

Q. Whether that refreshes your recollection that after 
April 25, to wit, in June of 1938, he was approved for 
Class III in your institution. 

A. I am terriblv sorrv. All it does is to bring back 
a hazv recollection to me of having heard that name before 
the Medical Board. 

Q. Is not your hazy recollection this, that Dr. Hulburt 
applied when he was a member of Group Health Association 
and was not given privileges, and his application was tabled 
until after he resigned from Group Health Association, 
and then a little over a month afterwards he was given 
privileges there? Is not that your recollection? 

A. It is awfully hard for me to separate in my mind what 
I remember and what I know now; but it begins to clear 
up in my mind a little; yes. 

Q. Would you say that my question is correct? 

A. I have no doubt it is correct. In fact, if you ask me 
if it is so, I would say yes, undoubtedly, because the record 
seems to show it. 
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Q. Would you testify that his connection with Gijoup 
Health Association had something to do with postponing 
it until after he had resigned? 

A. I have no recollection of that. 

Q. Dr. Halstead, another Group Health Association doc¬ 
tor, testified that he applied at your hospital. Do you recall 
that? 

A. I do not even have any recollection of there ^ver 
having been a Dr. Halstead connected with the GHA or 
having applied. 

Q. Were you not present at the meeting of the Medical 
Board on December 9,1938 ? My notes show that you wpre. 

A. Maybe I was, but I have no recollection of it. 

Q. December 9, 1938. Do not these notes refresh vour 
recollection to this extent, that on that day the application 
of Dr. Clark D. Halstead for Class III privileges was post¬ 
poned pending further information? 

A. I have no recollection whatsoever. 

Q. You have none? j 

A. None at all. 

Q. Would you say that you attended that meeting? 

A. If the minutes say so. I have no recollection of it 
at all. I do not know any more about where I was on Decem¬ 
ber 9 than you do, I guess. 

Q. I suppose you would not question that that was the 
treatment that was given his application? 

A. No. 

Q. Would you say that his connection with Group Health 
Association had something to do with deferring action from 
August, when he applied, to December, 1938, and then 
deferring it further at that meeting? 

A. What was he applying for? j 

Q. Class III privileges, normal obstetrics—isn’t it? 

A. That is normal obstetrics. And you are asking me 
what ? 

Q. Whether, in your opinion, his connection with Group 
Health Association accounted for the fact that although he 
applied in August his application was deferred until Decem¬ 
ber 9,1938. 

A. I cannot answer that positively. There were otter 
factors coming in at that time. Everybody who was apply¬ 
ing there at the same time was postponed because the hospi¬ 
tal staff was so full that we could not take care of patieqts. 
Whether that action was in connection with this or pot 


i 
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I don’t know. I have no recollection of any discussion about 
the GHA in connection with Dr. Halstead, or anything about 
it. I don’t even recollect that there was such a man. 

Dr. Sylvester, who is on the staff at Columbia, is a mem¬ 
ber of the Gynecological and Medical Societies. Drs. Pagan, 
Kotz and Stanton were not members of our attending staff 
but were members of the courtesy staff. Dr. McXitt, a mem¬ 
ber of our attending staff, was secretary of the Gynecologi¬ 
cal Society. At the meeting of the medical board of Novem¬ 
ber, 1938, Dr. Sprigg’s motion to reconsider Dr. Selders’ 
application for privileges in Classes I and III and that he 
be not endorsed was not passed, but my substitute resolu¬ 
tion that it be considered inadvisable to act at the time of 
his application was carried with the net result that Dr. 
Selders, instead of being denied privileges in Class III, prac¬ 
tically got privileges in Class III during the pendency of his 
application. 

Q. Thank you, Doctor. I have just a few more questions 
about other phases of your testimony. I understood you to 
say on your direct examination that when you first learned 
of Group Health Association on May 16, 1937, it was at 
Dr. Morgan’s office; and with reference to section 5—and 
I am going to call it Section 5 for brevity, and not go 
through the rest of it. That is the only Section 5 involved, 
is it not? 

A. Yes. Thank you very much. 

Q. Section 5 of the constitution had been in force for 14 
months ? 

A. It had been in force a year before the preceding 
Januarv. That was in 1937, was it not? 

Q. Yes. 

A. Yes, sir. 

Q. Did vou not mean by that testimonv that it had been 
in force as Section 5, but in a radically different form and 
substance ? 

A. No; I did not. I testified that it had been modified. 

Q. You testified it had been modified only in some minor 
particulars. 

A. It seemed to me to be minor. 

Q. Is not this the way it read when it was adopted 
January 8, 1936 (reading): 

‘‘No member of the Society shall engage in any profes¬ 
sional capacity whatsoever with any organization, group, 
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or individual engaged in the practice of medicine unless the 
Society has received proof that the profits from such prac¬ 
tice inure to the benefit of the medical profession onljr.” 

A. I assume it was. I know it was a different form. 

Q. Did it not remain in exactly that form until Mhrch 3, 
1937, for a period of fourteen months? 

A. That is my recollection, precisely. 

Q. When you learned about Group Health and when you 
discussed it, did you not understand it to be a nonjprofit 
organization ? ? 

A. I think so; definitely; yes. 

Q. Is it not true that when you amended it, it read as 
follows— 

The Court: When was the amendment 

Mr. Lewin: March 3, 1937, some 14 months later. 

Mr. Burke: There was an amendment on January 6j 1937, 
also. i | 

The Court: We are speaking about this one. 


By Mr. Lewin: 

Q. As a matter of fact, it was not amended on Januhry o, 
1937, was it? 

A. My impression is the same as yours, that it came up 
for action, and then I think it was referred back because 
they wanted to put some more words in it, and it! went 
back to the Executive Committee again. That is my jreeol- 
lection. 

Q. On March 3, 1937, it was amended to read as follows, 
was it not: 


“No member of the Society shall engage in any profes¬ 
sional capacity whatsoever with any organization, efroup, 
or individual by whatever name called or however orgafiized, 
engaged in the practice of medicine within the District of 
Columbia or within ten miles thereof, which has not; been 
approved by the Society. ’ ’ 

I will not read the rest, because that is with reference to 
the machinery. But is not that the way it read when you 
amended it? 


A. I assume it did. I never carried it in my mind, i 
Q. Dr. Willson, I have only a few more questions. 

I was questioning you when we adjourned with regard 
to the amended Section 5. Now, isn’t it true that on March 
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3, 1937, that section became substantially changed from 
what it had been before? 

A. Well, Mr. Lewin, that was never my understanding 
of the matter. The section was introduced originally, and 
was so understood in the Medical Society always, as a 
method for controlling the practice of members and the 
relations of the Society to members who were engaged in 
contact practice under the Workmens Compensation Law. 

Q. But by its terms it was not limited to Workmens Com¬ 
pensation clinics, was it? 

A. Oh, no, but I mean that was what lay back of it ever 
having been introduced. 

Now, to continue to answer your question, I personally 
never had the feeling—I don’t recall the wording of the 
thing in either form in my mind—but I never had the feel¬ 
ing that it was substantially changed. 

Q. Before March 3, 1937, it applied only to organizations 
where profit accrued to laymen, whereas after that date it 
applied to all persons practicing medicine and to all or¬ 
ganizations practicing medicine whom the Society did not 
approve of for any reason it chose; is that right? 

A. May I compare them? Will you show me where the 
two are? 

Q. Yes, sir. I now show you a copy of the section as 
adopted January 8, 1936. 

A. This is Section 5? 

Q. Section 5, yes. 

A. Now, let us take the other one. 

Q. This is the way it was changed on March 3, 1937. 

A. I would say that the wording of the provision adopted 
in lieu of the original in March, 1937, was somewhat more 
inclusive than the original. 

Q. So that we will be clear about it, isn’t this true: that 
before the change it simply limited your members from 
having participation in clinics where profit from those 
clinics went to laymen, whereas after the change it forbade 
members from having any participation whatsoever with 
any persons practicing medicine if those persons were not 
approved by the Society for any reason? 

Mr. Richardson. We object to the question on the ground 
that it calls for a conclusion of the witness and is purely 
argumentative; further, the documents speak for themselves. 
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Mr. Lewin. I am simply asking for the understanding of 
the witness. 

i 

The Court. I think that is strictly true, Mr. Richardson; 
however, the doctor has stated his understanding to lie that 
there was no substantial change, and it may be that this 
cross-examination is reasonable. 

By Mr. Lewin: 

Q. Will you answer the question? 

A. Then, you will have to repeat it. 

Q. Isn’t it true that before the change it forbad^ your 
members from having anything to do merely with clinics 
that had a profit, where some of that profit went to laymen, 
whereas after the change it forbade your members! from 
having anything to do with any persons practicing mddicine 
unless they were approved by the Medical Society, fcj>r any 
reasons the Medical Societv saw fit ? 

A. Well, I testified, and I think as I read this no\\[, that 
this latter provision seems to me to be more inclusive, from 
the point of view of its wording; but from the point of view 
of my understanding of the practical application 6f the 
thing, I never had any opinion that there was any difference. 

Q. But I want to be clear about this, and I should like to 
have a direct answer, if you can make it, to my question. 

A. I think I stated that: that I thought that mote in¬ 
clusive. The language here was more inclusive. 

Q. Didn’t you understand that its application would ap¬ 
ply to the Group Health Association? 

A. No, never in the world, because I had had no knowledge 
of Group Health Association for two months later or 'more. 

Q. As a matter of fact, didn’t you invoke this other sec¬ 
tion with regard to Group Health Association? 

A. I never did. 

Q. Didn’t you? Well, let’s see. You testified that you 
presented this resolution, did you not? 

A. Yes. 

Q. At the November 3 meeting of the Society? 

A. That is right. 

Q. That was directed to Group Health Association, wasn’t 
it? 

A. No, sir. 

Q. What? 

A. No, sir. 

i 

! 

j 

i 
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Q. It was not? 

A. No, sir. 

Q. Was it directed to Group Health Association doctors? 

A. No, sir. 

Q. What did you mean by this language: 

“Whereas, The Medical Society of the District of Colum¬ 
bia has an apparent means of hindering the successful op¬ 
eration of Group Health Association, Inc., if it can prevent 
patients of physicians in its employ being received in the 
local private hospitals”? 

A. I meant just what it says: that it has an apparent 
means. 

Q. Wasn’t your resolution addressed to the Group Health 
situation? 

A. Never had, really—Except indirectly, it had no con¬ 
nection with the Group Health situation whatsoever. 

Q. What was the purpose of reciting at the very start 
that you had “an apparent means of hindering” its op¬ 
eration? 

A. As I explained in my direct testimony, the reason for 
bringing in that resolution, except the “Resolved” down 
here (indicating), was that the thing be referred to a com¬ 
mittee, which would present a resolution at the Medical 
Society, which would prevent the sending of that letter to 
the boards of directors of the hospitals, and to obtain enough 
votes, as an old medical organization man, familiar with 
what had to be done to get things in the Society—to get 
enough votes to get it passed and get that letter—proposed 
letter—stopped. There was the whole thing with reference 
to that resolution, and nothing else but that. 

Q. All right. Now, do I understand that you knew you 
could not get enough votes for your resolution unless you 
made it appear that it was directed against Group Health 
Association? 

A. I didn’t know anything of the sort. How could I know 
how many votes I would get? All I knew was that there 
was a great deal of difference of opinion and a great deal 
of turmoil in the Soeietly, and any number of different 
views on the subject. 

What I wanted to do was to present a resolution which 
would attract enough votes to stop the sending of that letter 
and bury the whole thing in the committee. 




I 

I 
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Q. Wasn’t this turmoil in the Society, turmoil witlj re¬ 
gard to the Society’s attitude toward Group Health? j 

A. It was the clashing views of many different individuals 
and convictions as to the threat involved in GHA. Some 
thought it was no threat at all; some thought it was a great 
threat. Some wanted to attack the problem one way, and 
some another. 

I felt it was making a mistake, as far as the Society was 
concerned, and my resolution was certainly not to protect 
GHA, neither was it to attack it. It was to protect the 
Society against a course of action which, in my judgment, 
could not be sustained and would only, if it were put through, 
make the Societv ridiculous. 

Q. You mean a course of action with regard to G^oup 
Health Association? 

A. I mean a course of action with regard to calling! the 
attention of the lay boards of hospitals to the provision 
of the constitution, which, as I have testified, I was alyays 
opposed to. I was opposed to this thing ever getting into 
the constitution. I tried to get it out, and for months ] and 
months after any of the GHA situation developed, I was 
persistently and consistently opposed to the application of 
that provision of the constitution to the GHA. 

Q. You knew that the Sprigg letter, which you oppcjsed, 
was directed to Group Health Association, did you not? j 

A. It was directed to the lay boards of the hospitals, but 
I know what you mean: it was motivated by the C}HA 
situation. 

Q. Yes, the purpose was to take care of the GHA situa¬ 
tion? 

A. I don’t know what the purpose was in the mind of the 
proponents, but it was certainly, in my judgment, connected 
with the GHA situation; it couldn’t be anything else. 

Q. It couldn’t be anything else? 

A. I don’t think so. 

Q. You could not think of any other purpose for it? 

| 

Mr. Laskey. For what? 

By Mr. Lewin: 

Q. For the Sprigg letter? 

A. At that particular time—Of course, it could have t>een 
applied to many other situations with respect to the Jios- 
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pitals, but at that particular time the natural assumption 
was that it applied to the GHA. 

Q. As a matter of fact, you don’t know of any other situ¬ 
ation to which it was applied? 

A. Not at that particular time, no. 

Q. You were offering this resolution as a substitute for 
the Sprigg letter, weren’t you? 

A. That is right. 

Q. So, your resolution, too, then, was directed to taking 
care of the Group Health Association? 

A. I have testified, Mr. Lewin, and you can’t make me 
say that, because it isn’t true. I testified that my sole pur¬ 
pose in this resolution was to stop the sending of that letter. 
The fact it was concerned with the GHA situation was 
purely coincidental. 

Q. You believed what you stated here, didn’t you, in 
recital No. 1? 

A. Yes, I did—that it had the apparent means. Just 
underscore that word “apparent.” 

Q. You believed that on November 3, 1936, didn’t you? 

A. That they had the apparent means? 

Q. Yes. 

A. Yes. 

Q. On November 3, when you had that belief, it preceded 
by five days or eight days Dr. Selders’ application to your 
hospital; isn’t that so? 

A. I have no more idea of that relationship in time. I 
have no recollection of any such relationship. 

Q. When you got Dr. Solders’ application, you still 
thought, didn’t you, that your Society had the apparent 
means of hindering Group Health Association, if you could 
prevent Dr. Selders from being in the hospitals? 

A. Oh, I don’t know, because this language you refer to 
in this first paragraph occurred to me about 20 minutes past 
5, for the first time, on the afternoon I introduced it. 

Q. But after you put it into the resolution, you still had 
that possibility in mind, didn’t you, when you considered 
Dr. Selders’ application? 

A. Well, I am afraid—I am sorry I have lost- 

Q. When you considered Dr. Solders’ application, which 
I believe was sent to your hospital on November 11- 

A. (Interposing) Yes. 

Q. (Continuing) You had in mind this belief, didn’t you, 
that the Medical Society had an apparent means of hinder- 
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ing Group Healtli Association if it could prevent jany of 
the Group Health doctors from being received into the 
local hospitals? 

A. I certainly did not, because I had advocated jan en¬ 
tirely different—as far as my opinion was concerned, the 
matter of GHA physicians in hospitals should have been 
handled in an entirely different manner. I can tdll you 
what I thought about it, if you want me to. 

Q. I think you have told us a lot about it. 

Didn’t you also say that the Medical Society has some 
control over the policies of the hospitals? Didn’t ypu say 
in substance that it had some control over the policies of 
hospitals by its control over the members serving pn the 
staffs? 

A. I said it has no direct control over the policies of 
hospitals as determined by their boards of directors except 
through its control of its own members serving on the medi¬ 
cal staffs. 

Q. So, you did believe it had that much control? j 

A. That is exactly what I did not believe, and that! is the 
reason the resolution was introduced, to keep the Spciety 
from getting into a ridiculous position with the hospitals. 

What would have been the result of sending this letter? 
Suppose the boards of directors said to the Medical Spciety, 
“You go and attend to vour own business; we will attend 
to ours.” 

The situation had come up—exactly the same situation— 
before, when I was on the executive committee, and the 
Medical Society, as my recollection goes now, on the advice 
of the American Medical Association and the American 
College of Surgeons, had to back down. 

Q. What do you mean by this: 

i 

“except through its control of its own members serving 
on their medical staffs”? | 

A. Mr. Lewin, I meant what it says. The onlv method 
of control—direct control—over the policies of hospitals 
which the Medical Society could possibly exert would be 
through the control of its members serving on those ptaffs. 

Q. But you meant it did have that much control? 

A. I just testified I didn’t feel it had that much control, 
because I had seen the thing come up before, and the Medi¬ 
cal Society had to back down, because it proved it c|idn’t 
have it, for the reason that it was my opinion throughout 


i 
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this whole controversy that if it ever came to a showdown 
between the Society and the members of the Society who 
were hospital staff physicians, they would stick with the 
hospital rather than with the Society. 

Q. Then, why didn’t you say it didn’t have any control at 
all about anything, about any of the staffs? 

A. Because it never would have gone through the Society 
in that form. In other words, the letter would have gone 
out, and the motion would have been lost. 

Q. In other words, you mean to say you were not really 
sincere? 

A. I was subtle; let us put it that way. 

Q. Do I understand that it is your testimony that al¬ 
though you put those two recitals there in the resolution, 
vou did not mean them? Is that what it comes down to? 

A. Well, I wouldn’t go that far, Mr. Lewin. 

Q. Did you mean them, or didn’t you mean them? 

A. I said in the first one—the gist of the words— 

“Whereas, the Medical Society of the District of Colum¬ 
bia has an apparent means of hindering the successful 
operation of Group Health Association, Inc.—” 

Q. (Interposing) Did you mean that? 

A. I meant just that, if you underscore the word “ap¬ 
parent.” It appeared on the surface that it had. 

Q. It is not underscored, but let us assume it is under¬ 
scored. Did vou mean it as it is written if vou underscore 
» * 

the word “apparent”? 

A. Yes. 

Q. Now, the second one. Did you mean that? 

A. “Whereas, The Medical Society of the District of Co¬ 
lumbia has no direct control over the policies of such hospi¬ 
tals as determined bv their lav boards of directors, ex- 
cept through its control of its own members serving on 
their medical staffs; * * 

That is a statement of fact. That is the only possible 
way they could control the hospital. 

Q. Did you mean that? 

A. I meant that—just as it reads. 

Q. Now, then, did you mean this statement in the third 
recital: 

“Whereas, Conflicts between the Medical Society of the 
District of Columbia and any local hospitals arising from 
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an attempt to enforce the provisions of Chapter IX, Article 
IV, Section 5, of its Constitution should be assiduously 
avoided, if possible, because of the unfavorable publicity 
that would accrue to its own members”? 

A. Yes, I certainly did. 

O. Did vou mean that that was the reason whv vou ivere 
offering the resolution: to avoid unfavorable publicity!? 

A. No; there w T ere many other reasons, as I have testified; 
this was one of them. 

Q. Did you give any other recitals in that recital ? 

A. I gave them in my testimony; I didn’t give theijn in 
there. 

But please remember this thing was done in 15 or 20 
minutes on my desk late in the afternoon, and I am not 
proud of it as a literary effort. 

Q. I am not questioning its literary merits. I am trving 
to see what was meant by it. 

The reason you gave there, and the only reason, was jthat 
conflicts would bring unfavorable publicity? 

A. Conflict should be avoided for any reason, because it 
would bring unfavorable publicity. 

Q. That Section 5 was the same Section 5 amended Mjirch 
3, 1937? 

A. This is November, 1937, and therefore this refeijs to 
the final adoption in March; that is correct. 

Q. So, here you have a resolution to take care of the 
Group Health situation, and the thing you refer to is Sec¬ 
tion 5; isn’t that so? 

A. It is not to take care of Group Health Associatioh at 
all; it is to take care of an intramural situation within the 
Medical Society which had to do with Group Health. Be¬ 
yond that I will not go, because it is not true. 

Q. The resolving part of the resolution was referred to 
the Hospital Committee in the first instance? 

A. That is right. 

Q. Why did you refer it to the Hospital Committee?! 

A. That is the first one that came into my mind. There 
was no ulterior motive in that. It was a group of physi¬ 
cians each one of whom was on the staff of a hospital, and 
who were therefore familiar with the situations that de¬ 
velop between staffs and hospitals, and so forth, and it 
seemed to me that they were the very group of men inj the 
Society who would probably succeed in smothering this 
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effort to send out this letter of which I disapproved so 
heartily. 

Q. You did not refer it to the Hospital Committee to 
smother the letter, did you? You moved this resolution in 
lieu of the letter, and that killed the letter? 

A. I moved it in lieu of the letter, because I didn’t want 
the letter—If this motion prevailed, the letter does not go 
out. 

Q. Precisely. 

A. The letter I left in the hands of the Hospital Com¬ 
mittee. 

Q. No, the letter has gone. 

A. Well, I mean the letter matter is left—Toward what¬ 
ever the letter was aimed is left in the hands of the Hospital 
Committee; and not being an officer or member of a commit¬ 
tee of the Society, niv responsibility was completed there, 
as far as I was personally concerned. If they had never 
reported it out, it would have suited me ideally. 

Q. You don’t mean that you would refer it to the Hos¬ 
pital Committee for the Hospital Committee to deal with 
the letter, do vou? 

A. “* * * to all phases of this subject,” and naturally 
the purport of the letter and all phases of this subject could 
not refer to anything but the letter, and that was the matter 
of approaching the lay boards of the hospitals. 

Q. You knew that the Hospital Committee had one repre¬ 
sentative of the attending staff of each one of the hospitals, 
didn’t vou? 

- f 

A. Oh, yes. Yes, I was thoroughly familiar with it. 

Q. So, if you were going to bring pressure, as you say, 
or any control over your members serving on the staffs, 
that would be the logical committee, and that was why you 
picked it out? 

A. That is not true. 

Q. Do you mean to say you just picked out the Hospital 
Committee because it happened to be the first committee 
which came to mind? 

A. I already explained that. 

Q. Now, you wanted that Hospital Committee to make 
recommendations as to the best way of bringing this ques¬ 
tion to the attention of the Medical Boards. What did you 
mean by “this question”? 
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A. This question that was proposed in the letter. ’pThat 
was the reference to—What do you call it? 

Q. Group Health Association? 

A. No, the section. Section 5? 

Q. Yes. 

A. Yes. 

Q. Doesn’t “this question” mean the Group Health! As¬ 
sociation question? 

A. No, to Section 5, I suppose. Let me read it: 

* ‘ Resolved, That the Hospital Committee be, and is liere- 
by, directed to give careful study and consideration to all 
phases of this subject”- 

Now, this resolution was in lieu of the letter, and the sub¬ 
ject was proper on the boards of various hospitals—‘[and 
report back to the Society, at the earliest practicable date, 
its recommendations as to the best w T ay of bringing this 
question to the attention of the medical boards and boards of 
directors of the various local hospitals in such a manner as 
to insure the maximum amount of practical accomplishment 
with the minimum amount of friction and conflict.” 

I can’t say exactly as to what I had in mind. I can only 
say that if the Hospital Committee had brought in a[ re¬ 
port that the matter should be handled along the lines] for 
instance, I testified this morning that it had been at Gar¬ 
field, about their letting them in upon determination—j— 

Q. Letting whom in? 

A. The staff physicians. 

Q. Of whom? 

A. GHA. 

Q. Oh. 

A. (Continuing) Either give them privileges in the hos¬ 
pital if qualified—now, please note that: if qualified-Uor 
keep them out. 

Q. Do you say anything about it? 

A. No, I don’t say anything about it. You asked me \fhat 
T had in mind. I am trying to tell you. 

I say if the Hospital Committee had brought in a report 
and said, “We recommend that these men all be excluded 
pending determination of the legality of their practice!; or 
if they be found qualified, they be admitted pending de¬ 
termination of the legality of their practice,” that would 
have satisfied me a hundred per cent, because I thought it 
was the way the situation should be handled. 
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Q. When you say, “That the Hospital Committee be, 
and is hereby, directed to give careful study and considera¬ 
tion to all phases of this subject,” do you mean by this 
subject the Group Health Association controversy? 

A. No, I meant the proposed approach to the hospitals. 

Q. Wasn’t the only proposed approach to the hospitals in 
connection with Group Health? 

A. I have already stated that. 

Q. The resolution reads: 

“Resolved, That the Hospital Committee be, and is here¬ 
by, directed to give careful study and consideration to all 
phases of this subject and report back to the Society, at the 
earliest practicable date, its recommendations as to the best 
way of bringing this question to the attention of the medical 
boards and boards of directors of the various local hos¬ 
pitals,” 

and there, by “this question,” wasn’t the question this ap¬ 
proach to the hospitals in connection with Group Health? 

A. In connection, first, with the Section 5 as it applied to 
Group Health, if you will say that. 

Q. I am agreeable to that. As applied to Group Health 
Association? 

A. I think so. 

Q. As I have just stated, it was within a month that you 
got this Selders application? 

A. I don’t know when it was. I have no recollection of 
when it came at all. 

Q. Didn’t Dr. Smith speak there in favor of your resolu¬ 
tion in this wav: Didn’t he sav he felt that this information 
could be conveved to them orallv, when thev would have 
nothing to fight back with? Do you remember that? 

A. No, I have no recollection of it, but it is apparently 
in the minutes. I suppose he said something like that. I 
have no control over what he said. 

Q. Do you remember Dr. Hooe, a defendant in this case, 
saying this: 

“ * * # he was of the opinion that Dr. Willson’s sub¬ 

stitute offered some sound points, one in particular that 
which suggests that this committee be composed of members 
of the hospital staffs. He thought it was inconceivable 
that the hospitals would not acquiesce to reasonable prin¬ 
ciples. Another objection he had to Dr. Willson’s resolu- 
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tion was that the committee is delegated to take itis time 
and report back to the Society.” 

Do yon remember that discussion? 

A. Only because I have read this over, and it ha|s been 
recently refreshed in my mind. I have no control oveir what 
Dr. Hooe said. 

Q. Didn’t you yourself say this with regard to the Sprigg 
letter, when you were urging adoption of your substitute: 

“ * * * he felt that the letter carried a veiled threat to 

the effect that if the hospitals did not comply the Society 
would unstaff them. ’ ’ 


A. I think if it is there I certainly said it. 

Q. Did you continue and say that you hoped the Society 
could control its own members? 

A. What did I say after that? 

Q. Sometimes you had a little doubt. 

A. I had a great deal of doubt. That is the reason I in¬ 
troduced the resolution. 

Q. But you hoped for it? 

A. I hoped the Society was important enough jto its 
members so that they would stick with it rather than with 
anything else, but I doubted it and still do. 

Q. Right after that didn’t you hear Dr. John A.j Reed 
say that he was informed that every hospital in the cijty was 
cooperating with the medical profession against the Croup 
Health Association, with one exception? 

A. Well, I may have heard it. I have read it recently, 
but I have no independent recollection. 

Q. You remember a discussion of that character Occur¬ 


ring i 


A. I remember a discussion; that is all. 


Q. Then, you say, you were present on November 11, 
I believe, when the Hospital Committee reported? j 
A. That is mv recollection, ves. 

m/ 7 v I 

Q. The chairman of that Hospital Committee was the 
defendant Warfield; is that so? 

A. I believe so. 


Q. Wasn’t he reporting pursuant to the requirements of 
your resolution, which had been passed? 

A. Absolutely. 

Q. Do you remember that his report was rejected because 
it was not strong enough? 
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A. I remember it was rejected on a motion of somebody. 

Q. Wasn’t it rejected because it simply said- 

A. (Interposing): What was the language? 

Q. Well, let us find it. 

“Dr. J. Ogle Warfield, Jr., chairman of the Hospital Com¬ 
mittee, was recognized. He submitted the following report, 
pursuant to resolution which was adopted by the Society 
on the evening of November 3.” 

That was your resolution? 

A. That is my recollection. 

Q. (Reading): 

“In view of the resolution adopted by the Medical So- 
cietv of the District of Columbia on the evening of Novem- 
her 3, 1937, the Hospital Committee held a meeting, at my 
office, on the evening of November 9, 1937, and recommends 
that the Medical Society of the District of Columbia send 
the following resolution to the Boards of Directors of 
those hospitals”- 

A. Interposing): No, to the Medical Boards. 

Q. (Continuing reading): 

“ ‘to the Medical Boards of the various local hospitals 
for interpretation to the Boards of Directors of those hos¬ 
pitals.’ ” 

A. That was a change right there, you see, from the 
original proposal, which was a direct approach to the boards 
of directors. 

Q. You mean this w’as a direct approach? 

A. No, the letter for which mine was a substitute was 
a direct approach to the boards of directors. 

Q. Your substitute contemplated approaching the boards 
of directors through the medical staffs? 

A. Not at all. The original letter contemplated that. My 
motion tried to stop its being done. 

Q. Doesn’t this do the same thing? 

A. No: “* * # send the following resolution to the 

Medical Boards” of the different hospitals. 

Q. Isn’t that what you advocated? 

A. No, I didn’t advocate any action; I simply made the 
resolution. 

Q. I don’t know what your point was with regard to the 
letter. The letter was to go directly to the directors? 
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A. That is what I am trying to say. The Sprigg letter 
was to go directly to the directors. 

Q. You didn’t like that? 

A. I didn’t like its going out at all. I didn’t likes its 
referring to Section 5, which, as I have testified, was not 
in my favor. 

Then, here, the original proposal was to approach the 
boards of directors. My resolution stopped that and! re¬ 
ferred the matter to the committee, and then the committee 
came in on November 11 and urged sending the following 
resolution to the medical boards of the hospitals, which is 
a different proposition. 

Q. Your resolution had pointed out that the way to ap¬ 
proach the problem was through the medical boards? 

A. No, that is not my recollection. 

Q. Except for the control exercised over the medical 
staffs? 

A. Over its own members—controlled over its own mem¬ 
bers of the Society who happened to be serving on hos¬ 
pital staffs. That would include, of course, more than the 
medical board; it would include the courtesy staff as well. 

Q. And courtesy staffs have no influence as to who is to 
be elected to the staffs of hospitals? 

A. No. My statement referring to the control of the So¬ 
ciety over its members on hospital staffs included the attend¬ 
ing staffs and the courtesv staffs. 

1 - # " i 

Q. This was what Dr. Warfield sugggested: 

“That the hospitals accept patients from Group Health 
Association, Inc., provided that Group Health Association, 
Inc., is responsible for their financial obligations.” 

A. Yes. 

Q. (Continuing): 

“That these patients only be treated by the attending, 
associate, assistant and courtesy staff physicians of the 
respective local hospitals.” 

A. Yes. Now, what is it? 

Q. That would mean, would it not, that the Group Health 
Association patients could be treated by people like Dr. 
Scandiffio, who was on the courtesy staff of Sibley, jfor 
instance? 

A. Yes, or—Yes. 

Q. Then, is it not true that one doctor in the discussion, 
Dr. Daniels, said that he was of the opinion that members 

S2—6879 
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of the local medical staffs of hospitals were required to be 
members of the Medical Society of the District of Columbia, 
and that he would inquire if any of the members of the 
staff of Group Health Association were now members of 
the Society? Do you remember that? 

A. It is so recorded in the minutes. I have refreshed mv 
memory of it recently; I have no independent recollection 
of it. 

Q. Don’t you understand his point to be that under that 
resolution suggested by Dr. Warfield, or that communication 
suggested by Dr. Warfield, a man like Dr. Scandiffio, who 
was still a member of the District Medical Society, might 
be a member of the courtesy staffs of some of the hospitals 
and, therefore, could treat Group Health Association 
patients? 

A. Yes. He apparently was trying to get information 
as to whether any of the staff of Group Health Association 
were still members of the Medical Society of the District 
of Columbia. 

Q. Do you recall what Dr. Neill said in answer to that 
question? 

A. No. 

Q. Could you refresh your recollection by looking at the 
minutes? 

A. It would call up no recollection independent of the fact 
that I would assume the minutes was correct if it were read 
to me. I would have no recollection of it, I am sure. 

Q. Do you know what happened to that resolution of War¬ 
field’s? 

A. It was re-referred. I know that it was re-referred to 
the committee. 

Q. Do you know the grounds on which it was referred? 

A. It was re-referred to the committee. I know there was 
some discussion about it, and my recollection is again re¬ 
freshed from having read these things over in the last few 
weeks. There was a question as to whether the provision 
of the original report would cover GHA physicians prac¬ 
ticing at the hospitals—I mean some way to prevent their 
practicing, or would not prevent it; something of that sort. 
That is my recollection of it. It was along that line. 

Q. Then, wasn’t a motion made by Dr. Yater to recommit 
it because there was no assurance given that Group Health 
Association doctors were not on the staffs? 

A. That is my recollection. 
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Q. Did you vote for it? 

A. I have no recollection, Mr. Lewin. Let me see i|t. 


No, I have no recollection one way or the other. My best 
belief would be that I didn’t, because it wasn’t—because I 
wasn’t in sympathy with that method of approach at all. 

Q. The resolution was seconded and finally adopted, ac¬ 
cording to the minutes. Do you know who seconded! it? 

A. No, I don’t. 


Q. Isn’t it true, then, that on December 1, when you were 
also present, Dr. Warfield’s committee made a further 
report pursuant to that resolution recommitting it? j 
A. Yes. Well, Mr. Lewfin, I remember distinctly having 
been present at the meeting of November 11. I ha^e no 
independent recollection of having been at that meeting of 
December 1. I may have; I simply don’t recall whether I 
was there or not. 

Q. But you do know, do you not, that pursuant tp that 
report of December 1 the resolution w T as adopted? 

A. Oh, yes. At least, I know that from the minutes, yes. 

Q. You do know that the effect of that was- 

A. (Interposing): To call the attention—To request the 
medical boards of the hospitals to call the attention of the 
boards of directors to what I have now learned wais the 
Mundt Resolution. 


Q. Did you follow out the rest of the procedure followed 
by the Hospital Committee under that resolution? 

A. I don’t believe I understand your question, quite, Mr. 
Lewin. What procedure ? 

i 

Q. Did you know that later, in February of 1938, a resolu¬ 
tion was passed by the Society, asking for a report on what 
the status of Group Health doctors was in the various hos¬ 
pitals? 

A. I believe that that matter has again been refreshed in 
mv memorv from various minutes recentlv. I ha\te no 
recollection of it. You misunderstand. The resolution I 
had made was just to prevent action by the Mcdica) So¬ 
ciety which I disapproved of. My interest has waned from 
there on. I have done my best to accomplish what I wanted, 
and I wasn’t materially interested in the matter one way or 
the other. 

Q. Did you object to the later proceedings taken by the 
Hospital Committee and the Society after your resolution 
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with regard to admitting Group Health doctors into hos¬ 
pitals? 

A. Well, the proposal—As I have testified, I don’t even 
remember being present at that meeting when it came up; 
and when it got to the hospital boards, as I testified this 
morning, it was apparently in my absence, and the first 
chance I had anything to do with it was when the medical 
board came back with the recommendation that we move 
to rescind it, and I moved to rescind it. 

Q. But you knew that there was such a recommenda¬ 
tion at the time you were passing upon Group Health doc¬ 
tors’ applications? 

A. No, I have no recollection of that at all. I don’t even 
remember when I was passing on Group Health applica¬ 
tions. 

Q. Didn’t you know that if that recommendation was fol¬ 
lowed, Group Health doctors could not be in the hospitals, 
regardless of their personal qualifications? 

A. It didn’t make any difference what I knew about it. 
I was the one who moved that it be rescinded, so I couldn’t 
have been verv much in favor of it, since I moved to rescind 
it. 

Q. Well, did you ever move to rescind the action of the 
Hospital Committee? 

A. What action ? 

Q. The action of the Hospital Committee in sending out 
questionnaires and getting facts as to the status of Group 
Health doctors in the hospitals? 

A. I don’t even know. I was present at those meetings 
and had no interest. 

Q. I think you testified that you did not raise any ob¬ 
jection to Dr. Scandifiio’s treating babies whom you had 
delivered? 

A. That is correct. 

Q As a matter of fact, isn’t it the ordinary practice 
of an obstetrician to carrv the case through until after 
the birth of the baby and then to give the case, as far as 
the health of the baby is concerned, up? 

A. It varies greatly in different jurisdictions and accord¬ 
ing to the practice of different individuals. I know one 
very prominent obstetrician in town who refuses to let a 
pediatrician get into the hospital over his dead body to 
look at a baby he has delivered. As far as I am concerned, 
as I told you this morning, the sooner I get rid of them, 
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the better. But if there is no pediatrician in attendance— 
I mean if the patient—the father or the mother of the child 
—does not request a pediatrician, I naturally, to the limited 
extent of my ability with babies, keep track of them ate long 
as they are in the hospital, to see that they are doing all 
right until they go home, and then I have them call aj pedi¬ 
atrician. 

I 

Q. But you do not call Dr. Scandiffio yourself? j 

A. No, the patient calls him; I wouldn’t call him in. I 
follow the usual procedure of telling the nurse to call him 
up. I never contact pediatricians. 

Q. You do not contact Dr. Scandiffio yourself? 

A. No, I have no recollection of having asked himj. 

Redirect examination: 

My action in voting as I did with respect to Dr. Scandiffio 
was not influenced or controlled at all bv the faci that 

ml I 

he was a Group Health doctor; it was controlled % the 
fact that he had violated three or four different provisions 
of the constitution. My action in voting as I did with re¬ 
spect to Dr. Selders at Columbia Hospital was not con¬ 
trolled or influenced at all by the fact that he was a (^roup 
Health doctor, as there was no question in my mind what¬ 
soever that he was not qualified to do the work he requested 
permission to do in his original application. Dr. H. J. Rus¬ 
sell McNitt w^as a member of the staff, and was ohe of 
the attending surgeons in gynecology at Columbia, and is 
now on duty with the United States Army at Denver^ He 
is a member of the Gynecological and Medical Society, whom 
I have known 15 years; I know his work on the staff; I also 
know he is a diplomat of the American Board of Obstetrics 
and Gynecology, which is the highest evidence of profes¬ 
sional ability in that specialty that any man can prlovide 
in the United States; that means that he has passed an 
examination, written, oral, and practical, and is certified 
as a specialist in obstetrics and gynecology by the American 
Board of Obstetrics and Gynecology, a national organiza¬ 
tion, and is certified as a specialist and expert in obstetrics 
and gynecology, limiting his work to that specialty. 

Def. Ex. 51 was received in evidence and read to thej jury 
as follows: 
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“December 30,1937. 

“Col. P. M. Ashburn, Supt. Columbia Hospital, Washing¬ 
ton, D. C. 


Dear Col. Ashburn: 

I am directed to report on the following physicians whose 
names were submitted to the Society for advice, concern¬ 
ing qualifications for courtesy privileges on your staff: Drs. 
Oliver C. Cox, Richard Castell, Raymond Selders. 

We do not consider them qualified to do operative obstet¬ 
rics. 

Sincerely yours, H. J. Russell McNitt, M. D., Sec¬ 
retary. ’ ’ 


Dr Elijah White Titus, a witness for the defendants. 

Direct examination. 

By Mr. Leahv: 

I reside in Washington; I have been a doctor, a practic¬ 
ing physician in Washington, since 1911. I graduated from 
George Washington University Medical Department in 
1910. I had one year and three months at Columbia Hos¬ 
pital for Women, and in the fall of 1919 I received an ap¬ 
pointment as resident gynecologist at one of the hospitals 
in New York, where I spent a year; then I returned to 
Washington and began to practice my profession, limiting 
mv work to obstetrics and gvnecologv; from 1912 to 1919 
I was assistant deputy coroner and then deputy coroner for 
the District of Columbia. I am a member of the Medical 
Society and a Fellow of the Washington Gynecological Soci¬ 
ety, and of the Galen Hippocrates Society. The Gyne¬ 
cological Society was formed by a group of obstetricians 
and gynecologists. I was its president during 1937-1938. 
In 1937 I was chairman of a committee engaged in assist¬ 
ing hospitals in determining the qualifications of appli¬ 
cants for privileges of practicing on hospital staffs. The 
committee was appointed by the gynecological society as it 
was felt that the committee was necessary, as the hospitals 
had a very definite responsibility to the public in the men 
that they admitted to practice, especially in special branches. 
I was a member of that committee in the fall of 1936 but in 
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that year the committee had little to do, as we were forming. 
In the first part of 1937 we sent a form letter out and had 
a few meetings and a few applications. In 1937 that com¬ 
mittee was dismissed and I was appointed chairman of a 
new committee composed of Dr. Kane, Dr. Kotz, Dr. Martel, 
and Dr. Sylvester, and we were fairly active from October 
on, in 1937. 

I have had some connection with the staff of Columbia 
Hospital since 1911, and I am now one of the attending gyne¬ 
cologists, and chairman of the medical board, and, at pres¬ 
ent, I am a member of the Board of Directors of the hospi¬ 
tal. In 1937 Dr. Raymond E. Selders made application to 
the Columbia Hospital for privileges. The hospital Sent 
that application to my committee in the Washington Gyne¬ 
cological Society for determination of the qualifications of 
Dr. Selders and furnished us with a copy of the applica¬ 
tion, together with his references and also certain state¬ 
ments of the amount of surgery he had done, both in Wor¬ 
cester, Massachusetts and Houston, Texas. We sent dom- 
munieations to the references given and received replies, 
one from Dr. Robert A. Johnston, a prominent obstetrician 
and gynecologist in Houston; the other from a Dr. Berry, 
one of the surgeons of the staff of Worcester Hospital, and 
it came to me through Dr. Bullard of the surgical staff of 
the Women’s Hospital. I don’t have the original letter 
from Dr. Johnston, as he requested that I destroy it, which 
I did, his statement being that the contents of the letter 
were so unfavorable and he had made a frank statement 
of the thing, but he felt he would rather have it destroyed. 
The letter was quite unfavorable in content to Dr. Selders. 

I received Def. Ex. 52, a letter dated December 16, 1937, 
from Dr. Berry to Dr. Bullard from Dr. Bullard. 

Def. Ex. 52 was received in evidence and read to the 
jury as follows: 

“December 16,193f. 

i 

Dr. Edward A. Bullard, 580 Park Avenue, New York Citv, 

' J 1*7 

New York. 

i 

Dear Cindy: 

Your letter comes inquiring about Dr. Raymond Selders. 

I have discussed him with the Superintendent, Dr. Madjver 
and with one of the chief surgeons, of the Worcester City 
Hospital. He was Resident there from July 1st, 1936 to 
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July 1st, 1937. The story goes that he was a graduate of 
the University of Oklahoma and then practiced in Dallas, 
Texas, for ten years. Apparently he took a surgical interne- 
ship in there somewhere. Then he went to the University 
of Pennsylvania where he had, they think, two years of a 
basic post graduate course in surgery. He came from there 
here for the completing year in practical surgery. 

While here, he is listed as having taken active part in 
273 operations, 190 of which would be classed as major and 
83 as minor. Dr. Maclver does not know whether he did any 
more or whether he did all of these and they could not 
discover this point without going through all the records. 
This gives an approximate idea. One gets the impression 
that he is taking a good deal of time in preparation for 
his life’s work. He is about forty-six years of age and 
now contemplates further preparation. They think he has 
been married twice. 

The story while here in Worcester is somewhat as follows: 
when he first came, he seemed to feel the need of expressing 
his importance. He tried to convey the idea that the surgical 
internes should look to him for instruction and material. 
The discrepancy between his age and that of the interns 
exaggerated their objection to his policy and thus early in 
his Residencv there was engendered lack of harmonv. This 
lack continued on through his year of service. He himself 
was somewhat of an emotional and breezy type which found 
everything going well some days, while at other times he 
acted out of sympathy with the world. 

This slightly unstable disposition was evidenced at times 
in his operative work. Sometimes he showed proper skill 
while at other times a seeming conceit led to careless and 
hasty surgery. The visiting men, either through this trait 
or through the animosity engendered among the house 
officers, hesitated to trust him with as much work as they 
would have liked to have done. 

In retrospect, these two men whom I talked with felt 
that much of his trouble was due to his failure to fit into 
the picture when he first came. If he had been a bit more 
thoughtful and patient, he would have gotten off on the 
right foot and then the resulting harmony would have car¬ 
ried him along in a happy way. Finding himself out of 
harmony, there was a tendency to get worse rather than 
better. They feel that perhaps they made a mistake in 
taking a man so much older than the internes. 
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Dr. Maclver felt that he showed perhaps an average skill 
in his surgical work but that there was certainly nothing 
startling either about this skill or about his constructive 
research efforts. He did not go to Dr. Maclver from time 
to time in a complaining spirit but stuck it out as test he 
could. 

I judge this picture fits somewhat with the opinipn you 
have already formed about him. Placed under certain con¬ 
ditions I would gather that he could do good and faithful 
work, but put into a group that is somewhat self sufficient, 
where he is a stranger feeling it necessary to establish his 
own importance in the scheme of things, he might irepeat 
the difficulty he had here and find his experience lacking in 
harmony and efficiency. 

I hope this report will help you. Both the men I talked 
with were anxious not to injure his chances for the appoint¬ 
ment he is seeking. But I told them that you deserved as 
honest a statement as could be secured and I think 1 have 
correctly interpreted their feeling. 

Dr. Maclver felt that some of the staff liked him I better 
than others and I judge that the member of the staff whom 
I picked was one of those who liked him the least. He ! would 
wish you to give the man all the credit you could. You 
will have to conclude as to whether this particular type 
of worker is fitted for the task he is seeking. 

Cordially yours, Gordon Berry, M. D.” 

On the basis of the information received from Worcester 
and from Houston my committee came to the conclusion 
that Dr. Selders was unqualified for the privileges fought 
and so advised Columbia Hospital. ' 


Cross-examination. 


Bv Mr. Lewin: 

The letter from Dr. Berrv to Dr. Bullard influended us 

* i 

to some extent, but we gave greater weight to the fetter 
from Dr. Johnston from Houston. I happened to wihte to 
Dr. Johnston as he was a very prominent man in gynecology 
at Houston; I had met him and he was on the staff of several 
hospitals. Dr. Selders didn’t give his name as a reference 
but stated on his application blank that he had bepn in 
general practice for seven years in Houston, and during 
that time has performed something like 430 operations, but 






1306 


he didn’t classify them as to whether they were major or 
minor. Dr. Selders on his application, a copy of which we 
have, didn’t give Dr. Maclver or Dr. Byrne as references. 
Our committee only considered his application insofar as 
it pertained to obstetrics and gynecology, as we had no 
request to consider any application of Dr. Selders for major 
surgery. 

I am chairman of the committee on the attending staff 
at Columbia and a member of the District Medical Society, 
on the attending staff at Garfield, have a faculty position 
at George Washington Medical School, which makes me 
chief of gynecology there. Dr. Kane, who is on the com¬ 
mittee, is a member of the Medical Society. Dr. Martel, 
who is on the committee, is on the staff of Georgetown and 
a member of the Medical Society. Dr. Sylvester is one of 
the attending obstetricians at Columbia, and Dr. Kotz had 
courtesy staff privileges at Columbia, but no staff appoint¬ 
ment. Dr. McNitt at that time was secretary of the Gyne¬ 
cological Society. 

The only time I ever saw Dr. Selders was on a case at 
Columbia. He didn’t make a request to come before our 
committee and we didn’t invite him to. The Gynecological 
Society took the position that it was not up to it, a society 
of specialists, to advise the hospital concerning the practice 
of general practitioners, so we didn’t consider Class III 
privileges, normal obstetrics. At the time we passed on 
Dr. Selders’ application we had some other information 
from local men which concerned some work he had done 
at Garfield Hospital concerning abdominal surgery, involv¬ 
ing a diagnosis as gynecological but it turned out to be some¬ 
thing else. And one case involved a very definitely mis¬ 
taken diagnosis, according to what we heard, and it was 
attributed to Dr. Selders, and that influenced us in our 
judgment. 

Since Dr. Warfield succeeded me as chairman of the hospi¬ 
tal committee of the Society I have only been to the Society 
three times. I have some knowledge of the controversy con¬ 
cerning Group Health, but I didn’t obtain it from attending 
meetings in the District Medical Society. 

Redirect examination: 

An obstetrical case involving Dr. Selders came to our at¬ 
tention at the time we were passing upon his qualifications 
in 1937. The case involved an abnormal delivery and Dr. 
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Selders was watching the delivery and remarked that he 
hadn’t done one of those for a long time, or hadn’t seen;one 
for a long time. 

I recognize Def. Ex. 53 as a copy of a letter which. 1 re¬ 
ceived from Dr. Robert A. Johnston, dated November 22, 
1937. 

Def. Ex. 53 was received in evidence and read to the jury 
as follows: 

“November 22nd, 193^7. 

Dr. E. W. Titus, 900 17th Street, N. W., Washington, D. C. 
Dear Lige: 

Your letter received concerning Dr. Selders, and after 
inquiry, I found the following facts. He was in Houston 
during the time stated but he was not anything to brag 
about. He was quite interested in music, and I found! out 
from some of his associates that he acquired a huge qffice 
and tried to attract attention that way. Apparently hej has 
had opportunities to acquire knowledge, but he seemk to 
get in most anyone’s hair by his pushing tactics. From the 
reports I have obtained, I do not think that one could jj;ive 
him a most favorable recommendation. I feel sure that 
you will keep this confidential.” 

j 

Then the following paragraph: 

“I feel that my obstetrics will keep me here and aWav 
from the Toronto meeting. It may be possible for me to 
leave at the last moment. 

With best wishes, I am 

Your friend, Robert A. Johnston, M. ;D.” 

I attach a great deal of importance to Dr. Johnstbn’s 
letter, as I happen to know him over a great many years!; he 
is a very prominent man, belongs to a small organization 
called the Gynecological and Obstetrical Travel Club, afid I 
see him each December, with very few exceptions. Atl the 
time we reported on Dr. Selders we also reported unfavor¬ 
ably on quite a well-known surgeon here in Washington kvho 
applied for privileges of major obstetrics in Columbia. | We 
reported unfavorably on two members of our own Gyne¬ 
cological Society. As a member of the medical board of 
Columbia Hospital I have seen no questionnaires coming 
from the Medical Society to Columbia Hospital Board.; 
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Recross-examination: 

I don’t have a copy of the letter I sent to Dr. Johnston 
eliciting his reply, but I remember I told him that we had 
a man who had made application to Columbia Hospital, giv¬ 
ing certain references, one of them in Houston, Texas, and 
would Dr. Johnston at his earliest convenience send me a 
report of what he knew or could find out about him, and, as 
far as our questionnaire went, he gave Houston, Texas, only 
as a reference, without giving any doctor’s name in Houston. 
Later, in December of 1939, I believe I informed Dr. John¬ 
ston about Dr. Selders’ connection with Group Health. 


Dr. James F. Mitchell, a witness for the defendants. 

Direct examination. 

By Mr. Leahy: 

I reside in Washington. I have been a practicing phy¬ 
sician and surgeon in Washington since 1903. I took my 
preliminary training for the practice of medicine at Johns 
Hopkins in 1893. I graduated in 1897 and stayed on there 
until 1903, when I returned to Washington. I am chief sur¬ 
geon at Emergency Hospital and have been since 1919, when 
I came back from France. I served in France four to five 
months as chief surgeon in Evacuation Hospital No. 32 near 
Toul, and in Sebastapol Hospital near Lemar. I am on the 
Board of Directors of Emergency Hospital and on the 
Executive Committee in surgical staff. 

The Executive Staff deals mostly with finances and busi¬ 
ness affairs of the hospital. The Board of Directors is the 
board of last appeal that regulates everything. We have an 
attending and courtesy staff at Emergency Hospital. The 
rule governing applicants for privileges to the courtesy staff 
at Emergency was passed in April, 1936. We have been 
having a great deal of trouble with people who were not 
competent coming into the hospital to treat patients, and we 
considered the matter quite awhile as to having some sort of 
regulation to restrain this sort of thing. In April, 1936, a 
resolution was passed by the Board of Directors that any 
applicant for courtesy privileges would have to present his 
application and, in addition, show that he was licensed in 
the District of Columbia, had a medical degree, and was a 
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member of the Medical Society, and must present evidence 
of his ability to practice in the particular field in which he 
applied for privileges. There were 50 members onj the 
Board of Directors when that resolution was passed, with 
Mr. Blair as president; other members that I recall wer^ Dr. 
Willis, Mrs. Huidekoper, Ben Minor, the head of the ^BI, 
Dr. Neill, Dr. Ruffin, Dr. Leadbetter, Dr. Kraiselman, and 
other medical men and laymen. 

In determining the qualifications of an applicant tlig ap¬ 
plication is turned over to what we call a courtesy commjittee 
of three men, who investigate the applicant to the beist of 
their ability; they then report to the staff, and his name 
would be brought up before the full staff at a meeting! and 
the application discussed; every man seeking privileges is 
gone over in that way. If the man is known the procedure is 
very simple; if the man is not known, however, to any of the 
members of the staff and we are not satisfied as to his pro¬ 
fessional ability, then we would appeal to the Washington 
Academy of Surgery, from whom we would obtain a report 
on him, and the matter would then be further considered. 
The regulation requiring membership in the local Medical 
Society means that when a man applies for membership in 
the Medical Society his record is investigated, and the fact 
that he is a member of the Medical Society shows that he is 
reputable, which obviates the necessity of a good de$.l of 
investigation on our part. 

Sometime in 1937 the hospital availed itself of the facili¬ 
ties of the Washington Academv of Surgcrv. Late in 11937 
or in the beginning of 1938 Dr. Selders applied to the hos¬ 
pital for general surgical privileges and his application was 
referred to the Washington Academy of Surgery for invjesti- 
gation. We did this to save us investigation work. Follow¬ 
ing the adoption of the rule requiring membership in the 
local Medical Society there were members on our courtesy 
staff who were not members of the local Medical Socjiety, 
because originally there was no courtesy staff, and we just 
allowed them to come in, and there were probably ^ome 
excellent men who had been coming in who were not njiem- 
bers of the District Medical Society or were membeijs of 
other medical societies. Following the adoption of the rule 
the policy of the hospital was that new applicants had to be 
members of the Medical Society and present proper refer¬ 
ences as to their ability. Dr. Selders applied for privileges 
in general surgery and gynecology; in fact, all branches of 
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surgery. Such privileges are pretty broad, and they would 
cover any branch of surgery. We don’t grant privileges at 
the hospital for a man to do general surgery and general 
gynecology, as a man is either a surgeon, a gynecologist, or 
an eye, ear, nose, and throat man. It is against our policy 
to let a man have more than one set of privileges. Before 
granting privileges in general surgery we must have word 
from someone who knows the applicant that he has done 
good surgery and is capable of doing good surgery. In his 
application Dr. Selders gave us several degrees but no men 
who were to vouch for these things and show that he was 
capable of doing his work. We then referred it to the Wash¬ 
ington Academv to find out about these things and we got 
back a report from them; the reference to the Washington 
Academy of Surgery was verbal and the report back was 
verbal. Dr. Selders’ application showed that he was not a 
member of the local Medical Societv, and that matter was 
discussed in connection with his application, but the fact 
that he was a member of the staff of Group Health didn’t 
enter into the discussion against him, and didn’t make the 
least difference to us if he fulfilled our requirements. 

When Air. Blair informed Mr. Penniman that “Dr. Seld¬ 
ers or other representatives of Group Health Association 
must first be placed on our courtesy list before they can 
treat patients in the hospital” (Gov. Ex. 370), he was apply¬ 
ing our general rule, as any applicant who wishes to treat 
a patient in Emergency Hospital must first become a mem¬ 
ber of the courtesv staff. I am familiar with the other hos- 
pitals in the District, and I have been in a great many of 
them. 

Q. Do you know of any hospital where it is not necessary 
to join or be admitted to the courtesy staff before being 
permitted to treat patients in those hospitals? 

Objected to as opening up a collateral inquiry. Objection 
sustained and exception noted. 

The matters and facts stated in Gov. Ex. 373 are true. 
(Defense counsel read Gov. Ex. 373 to the jury.) The reso¬ 
lution of April 17, 1936, was passed at Emergency Hospital 
simply because we wanted to be sure men who had the privi¬ 
leges could render their patients the proper service. 

As a result of Gov. Ex. 391 a conference with Mr. Kirk¬ 
patrick was held at which I was present. (Defense counsel 
read Gov. Ex. 391 to the jury.) Mr. Russell, Mr. Kirk¬ 
patrick, Mr. Blair, and I attended the conference. They 
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were urging the appointment of Dr. Selders to the courtesy 
staff. Mr. Blair was very sympathetic but told them again, 
just as he had told them before in his letters, that jbefore 
a man could do work at Emergency he must be a njiember 
of the courtesy staff and had to fulfill certain requirements 
which Dr. Selders did not do. I don’t recall any applicant 
being admitted to courtesy privileges since the resolution in 
1936 who were not members of the local Medical Society. 
Nothing was accomplished in the conference as Mr. Russell 
kept insisting that we should take Dr. Selders on thjs cour¬ 
tesy staff and Mr. Blair simply stated that he could not 
take anybody on that did not fulfill the requirements. I 
don’t remember that anything was said about the refusal 
having anything to do with Dr. Selders’ Group Healtfi affili¬ 
ation. 

Cross-examination. 

i 

By Mr. Kelleher: j 

The verbal communication to the Washington Academy 
of Surgery was made through our secretary, Dr. Lyoiis, who 
was a member of the Academy himself. The verbal com¬ 
munication occurred when we were considering Dr. Selders’ 
application. The communication received from the [Acad¬ 
emy simply showed us he was not qualified. The grounds 
for denying Dr. Selders privileges were his qualifications 
and one of those was that he was not a member pf the 
Medical Society, and the other was that he was not surgically 
qualified. I identify Gov. Ex. 663 as the minutes of a meet¬ 
ing of the executive staff of Emergency Hospital of Decem¬ 
ber 21,1937. Gov. Ex. 663, the last paragraph therecjf, was 
received in evidence and read to the jury by the Govern¬ 
ment as follows: 

“Two letters from Mr. Win. Pcnniman, President, Group 
Health Association, Inc., were read. These letters re¬ 
quested, first, that patients of the Group Health Association 
be admitted to Emergency Hospital upon the request of Dr. 
Henry Rolf Brown, Director, and, second, that Dr. Raymond 
E. Selders, Surgeon, be permitted to attend these patients 
while hospitalized. The Staff recommended that Mr. Denni- 
man be informed that patients of the Group Health Asso¬ 
ciation would be admitted to Emergency Hospital upon 
the request of Dr. Henry Rolf Brown, Director, and that 
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he be further informed of the regulation adopted by the 
Board of Directors on April 17th, 1936, requiring that all 
physicians placed on the Courtesy List must be members 
of the District Medical Society, and that since Dr. Solders 
is not a member of the District Medical Society, he could 
not be placed on the Courtesy List of the hospital.” 

Q. Was there any discussion at this meeting of December 
21 other than the facts as shown in the minutes? 

A. I shouldn’t think so; I didn’t read them carefully. 

Q. And there isn’t anything in the minutes to show that 
the recommendation of the Washington Academy of Sur¬ 
gery was considered? 

A. Nothing there that I see. That was certainly not the 
only decision on Dr. Selders. 

Q. Doesn’t that show that the executive staff decided that 
he couldn’t be placed on the courtesy staff? 

A. That he hadn’t been placed on the courtesy staff. 

Q. Isn’t that the decision of the executive staff? 

A. I imagine so, ves. 

Q. That decision was based on the fact that he did not 
have membership in the local medical society? 

A. It was not bv us, as I remember. That mav have been 
sent to the society, but we always, in considering any man, 
consider his qualifications. 

Q. But, as a matter of fact, when Mr. Penniman was noti¬ 
fied by Major Blair on December 30, 1937 (Gov. Ex. 373), 
the ground stated was that he was not a member of the local 
Society ? 

A. Does Blair say that in his letter? 

Q. Will you look at exhibit 373? 

The Court: That was read just a short while ago. That 
is what the letter stated. It does not do any good to ask 
the doctor about it. The letter itself shows what it says. 

By My. Kelleher: 

Q. As a matter of fact, then, Dr. Selders was denied privi¬ 
leges because he was not a member of the local medical 
society? 

A. One reason, yes, sir. 

Q. And the only reason given in the minutes and in the 
letter to him. 

A. That mav be. 
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Q. You knew, did you not, that Dr. Selders was a Mem¬ 
ber of the Harris County Medical Society and of the Ameri¬ 
can Medical Association? 

A. I saw that in his application, yes. 

Q. You saw that in his application? 

A. Yes. 

Q. Will you identify this as the minutes of the meeting of 
October 14, 1937, of the executive staff? It is a photo^tatic 
copy. Can you identify this as the minutes of that meeting? 

A. Yes. 

Gov. Ex. 664 was received in evidence (last paragraph 
only) and read to the jury as follows: 

Gov. Ex. 664 is a photostatic copy of the minutes qf the 
regular meeting of the executive staff of Emergency!Hos¬ 
pital, held on October 14, 1937. From these minutes Iiread 
the following: 

i 

“Attention of the staff was called to the matter! that 
occasionally an applicant for courtesy privileges willj be a 
member of his local medical society, but not of the District 
Medical Society. It was ruled that ordinarily this would 
meet the requirement of the hospital that a man be a mem¬ 
ber of the District Medical Society.” 

Bv Mr. Kellelier: 

V 

Q. Dr. Mitchell, as a matter of fact, with respect t<j> Dr. 
Selders’ application, this interpretation adopted on Octo¬ 
ber 14, 1937 was not applied, was it? 

A. I beg your pardon; of the local medical society? 

Q. The interpretation put on that regulation of Emer¬ 
gency at the meeting of October 14, 1937, that membership 
in another local medical society of the AMA would ordi¬ 
narily be sufficient. 

A. Isn’t it in his own local medical society, or is it another 
one? 

Q. “It was ruled that ordinarily this would meet! the 
requirement of the hospital that a man be a member of the 
District Medical Society.” 

A. That is local. 

Q. Wasn’t Dr. Selders a member of the Harris County 
Medical Society? 

A. No, he was practicing in Washington. 

Q. Wasn’t that his local medical societv? 

* 

83—6879 
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A. It had been; it wasn’t then. 

Q. As a matter of fact, then— 

A. (Interposing) We understood he had been expelled 
from his local society. 

Q. When did you understand that ? 

A. At the time of his application. 

Q. In December, 1937 ? 

A. Well, now, the date I cannot tell you, sir. 

Q. What led you to believe that as of that time he was 
expelled from the Harris County Medical Society? 

A. I cannot tell you the date, but I know when we were 
considering him he was expelled from his local society. 

Q. If, as a matter of fact, he had not been expelled from 
his local society, he would have been eligible? 

s oca ociet, lien lie was practicing in the Dis¬ 
trict was the District Medical Societv. 

Q. As a matter of fact, Emergency Hospital did not re¬ 
quire that all applicants be members of the Medical Society 
of the District of Columbia? 

A. Yes, of the local society of the district in which he 
was practicing at the time. We have men in Virginia, for 
instance, who are members there. 

Q. But, Doctor— 

Mr. Leahy: Let him finish. 

By Mr. Kelleher: 

Q. I did not mean to interrupt you. Have you finished, 
Doctor? 

A. I was not through. 

Q. Finish your answer. 

A. We have men in Virginia—neighboring Virginia— 
and neighboring Maryland who do not belong to the District 
Society but do belong to the local societies in the districts 
in which they are practicing. 

Q. Do you permit them to practice in Emergencv Hos¬ 
pital ? 

A. We let them come to Emergency Hospital. 

Q. Isn’t it also true that as late as June of 1938 there 
were members of the staff of Emergency Hospital who were 
not members of the local medical society? 

A. Not on the staff; they may have been courtesy; but I 
don’t know, as I explained before. 

Q. I show you Gov. Ex. 472 and ask you to see whether 
it refreshes your recollection of whether or not as of that 
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date there were members of the courtesy staff who were 
not members of the local society. 

A. Yes. 

! 

Q. Does not help you refresh your recollection? 

A. I see that, yes. 

Q. It is true, then, that as late as June of 1938 there -\|vere 
on the staff of Emergency Hospital—on the courtesy staff— 
A. (Interposing) On the courtesy list. 

Q. (Continuing)—doctors who were not members of) the 
local society? 

A. Quite probably, yes, but were members of their local 
societies in the neighborhood. 


Du. A. Maghuder MacDonald, a witness for the Defendants. 

Direct examination. 

i 

By Mr. Leahy. 

I reside in Washington. I have been a practicing physi¬ 
cian in the District since 1915, when I graduated from 
Georgetown University Medical School; I interned at Emer¬ 
gency Hospital and was resident physician there fqr a 
period of two years; subsequently I was superintendent of 
Casualty Hospital for a year, then I went into the service 
and was abroad, first with the British Army and then with 
the American Army; on returning to the United States I 
remained in service at Camp Lee and on my discharge 
entered into the practice of medicine in Washington' I 
have been Coroner of the District of Columbia since 1934, 
and deputy coroner prior thereto since 1920; earlier I had 
been doing autopsies and post mortcms in the District Cor¬ 
oner’s office; I am on the council at Sibley Hospital, on the 
staff at Casualty, and I have courtesy provileges of treat¬ 
ing patients in other hospitals in the city. My appointment 
at Silbev occurred in March, 1937. I am associate in sur¬ 
gery at Casualty. In 1937 at Casualty I was on the inteirne 
committee and in 1938 I was on the credentials committee. 
The functions of the credentials committee were to review 
the credentials of any individual applying for admission 
with the privileges of treating patients in the institution. 

While I was on the credentials committee at Casualty 
an -application of Dr. Selders came before my committee 





1316 


for investigation and report. This happened in June, 1938. 
Certain letters and statements concerning Dr. Selders were 
presented to me for my consideration. I passed on this 
material and made a recommendation as to what those 
qualifications indicated, and recommended against granting 
privileges to Dr. Selders at Casualty. I saw letters from 
the Worcester City Hospital at Worcester, Massachusetts, 
and from Dr. J. C. Alexander, of Houston, Texas, and a 
third from the University of Pennsylvania. 

Defense counsel read to the jury as follows: 

Letter dated April 23, 1938, from the Worcester City 
Hospital, over the signature of George A. Maclver, ad¬ 
dressed to Miss E. M. Rogers, Superintendent of Casualty 
Hospital (Gov. Ex. 666): 

“Dear Miss Rogers: 

Dr. Raymond E. Selders served as surgical resident in 
this hospital for one year ending June 30, 1937, coming to 
us highly recommended from the Post-Graduate School of 
the University of Pennsylvania. 

He participated in the surgical work of the hospital 
considerably and had an opportunity to gain considerable 
competence. Our operating schedules show that 203 cases 
were assigned to him for operation. This does not mean, 
however, that he actually performed these operations. He 
may have elected to assist in some of them. There is record 
that he actually performed and dictated 133 operations, 105 
of which were classified as major. From the above I think 
you can conclude that his surgical training is such as to 
give him competence. 

Yours very truly, George A. Maclver, Superinten¬ 
dent. ’ ’ 

This is the letter of April 28, 1938, from Dr. J. C. Alex¬ 
ander, in the Shell Building, at Houston, Texas (Gov. Ex. 
66S): 

“Dear Mr. Rogers: 


In reply to your letter regarding the qualifications of 
Dr. Raymond E. Selders, I beg to advise that his profes¬ 
sional qualifications in surgery are well above the average 
and ethically and morally he has always been above re- 
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proach. During his several years of practice here he niade 
many valuable lay and professional friends. 

He is now a member of the Harris County Medical So¬ 
ciety here. 

Yours truly, J. C. Alexander.” 

Letter is a copy of an original on the letterhead of the tJni- 
versity of Pennsylvania Graduate School of Medicine.; It 
is addressed to the superintendent of Casualty Hospital 
and dated April 27, 1938 (Gov. Ex. 667): 

“Dear Mr. Rogers: 

Dr. Raymond E. Selders was a student in the surgical 
group of the Graduate School of the University of Penn¬ 
sylvania during 1935-1936, and he completed this basic jrear 
satisfactorily. He then went to Worcester, Mass., and 
spent a year in clinical training, and I understand thati his 
work there was satisfactory to his preceptor. 

Personally, I know nothing about his ability as a surgeon 
beyond this basic training which he had in Philadelphia, land 
I am sure vou have a full account of his training beforii he 
came here. This training, according to his records, was 
broad, and he is a man of mature age and general exper¬ 
ience. 

Very truly yours, Walter Estell Lie.” 

i 

During the discussion pertaining to Dr. Selders’ qualifi¬ 
cations, Dr. Cavlor, who was on that committee and jvlio 
was connected with Providence Hospital, stated that the 
matter had been referred to the Washington Academy of 
Surgery and that they had obtained an adverse report on 
Dr. Selders. From my observation of the letters received 
concerning Dr. Selders it is my opinion that Dr. Selders 
should have had more actual contact with patients and; re¬ 
sponsibilities before he went out into general surgery, and 
that he should serve an apprenticeship with some otjier 
surgeon for a period of time. 

As a member of the council at Sibley Hospital I was 
assigned to three committees: the committee on surgery, 
the committee on X-ray, and the committee on laboratories, 
and as a member of the council I assisted in the investiga¬ 
tion there into the qualifications of Dr. Selders. In Sibley 
Hospital when an individual applies for courtesy privileges 
a form is sent to us which has a notice on it that a certain 
person has applied for courtesy privileges in certain fields, 
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and that certain information is in the office. I received 
such a notation in November, 1937, concerning Dr. Selders, 
and my notation was this: “Not approved—need more in¬ 
formation, ” because there was nothing except the applica¬ 
tion of the individual in the file, and I knew nobody of 
whom I could inquire who had seen this man perform any 
operations. It was not my particular duty to seek out in¬ 
formation, and in referring the matter back to the hospital 
for more information it was the hospital’s duty to supply 
me and each individual member of the committee with more 
information, and to my recollection this case was never re¬ 
ferred back to me after I put in my original paper. At the 
time of passing upon the qualifications of Dr. Selders I 
stated that in view of certain controversies that had existed 
over a period of months concerning Group Health that 
those things should be discarded from our minds and that 
we should consider this application from the information 
at hand and the discussion of the credentials committee 
concerned his qualifications and experience. 

The recommendation of the committee I was on went to 
the staff, and then from the staff to the board of directors. 
On the notice I received it was noted that the individual 
was an employee of Group Health, but having no infor¬ 
mation concerning Group Health that didn’t enter into my 
mind at the particular time, because I wanted information 
so I could pass on him in justice to the man and to myself. 

Cross-examination. 

By Mr. Lewin: 

When Dr. Selders’ application was again submitted at 
Sibley I wasn’t a member of the Executive Committee and 
the matter was not referred to me. All I can say concern¬ 
ing Dr. Selders is this: that in the folder concerning him 
was the application and no other correspondence. Report 
dated November 27,1937, by Sibley Hospital on Dr. Selders, 
was marked Gox. Ex. 665 and offered by Government and 
received in evidence and read to the jury as follows: 

“Applicant’s credentials on file in the office of the Presi¬ 
dent. 

“Attention of the committee is called to the fact that 
above applicant is one of the salaried physicians of the 
Home Owners’ Loan Corporation Group Health Associa- 
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tion and that information as to his qualifications and cor¬ 
respondence in connection with his application will be found 
on file in the president’s office available to members of the 
various committees concerned for their information.” 

When I considered Dr. Selders’ application at Casualty 
in June, 1938 I did not go back to see what his references 
were at Sibley. I never saw the responses from hi$ ref¬ 
erences at Sibley. 


Dr. James A. Cahill, a witness for the Defendants. 

Direct examination. 

By Mr. Leahy. 

I reside in Washington. I am a practicing physician! here, 
graduated from Georgetown University Medical School in 
1915; then I was in St. Elizabeth’s Hospital, Youngstown, 
Ohio; Providence Hospital, Washington, D. C.; George¬ 
town University Hospital, in Washington; and I was in 
the Army for two years. I am a Fellow of the American 
College of Surgeons and a member of the Washington 
Academy of Surgery and the District Medical Society. I 
am chief surgeon at Georgetown University Hospital] chief 
surgeon at Providence Hospital, consulting surgeon ajt Gal- 
linger Hospital, consulting surgeon at Columbia Hospital, 
and professor of surgery at Georgetown University School 
of Medicine. I held all these positions on the hospitals 
during the years 1937 and 1938 and still hold them, i 

In 1937 there came a time when I wished to establish a 
residency in surgery at both Georgetown and Providence 
Hospitals, and I wrote a letter to Dr. William Cutter in Chi¬ 
cago, head of the Committee on Medical Education <j)f the 
American Medical Association, requesting an inspector. I 
asked Dr. Cutter (Def. Ex. 16) to inspect both Georgetown 
University Hospital and Providence Hospital w T ith reference 
to approving a residency in surgery at both institutions. 

At the time I made this request I had never heard of Group 
Health, as the request went along in January of 1937. 
Dr. Peterson was sent by Dr. Cutter and investigated and 
made an inspection of both Providence and Georgetown 
Hospitals. I discussed the matter with Dr. Peterson!. My 
discussions had nothing whatsoever to do with Group 


i 
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Health. I don’t know of the Mundt Resolution as such, 
but I have heard there was such a resolution. 

There came a time when Dr. Peterson made a report of 
what he found on the inspection of the two hospitals. In 
the letter transmitting the report there was a suggestion 
made that members of the staff at Providence and George¬ 
town should become or were asked to become members of the 
local Medical Society. I am on the surgical staffs of both 
Providence and Georgetown Hospitals. The reports from 
Dr. Peterson came under the consideration of the surgical 
staffs and the general staffs of both hospitals. 

There was absolutely no threat, no coercion, and no duress 
with reference to the suggestion that members of the staffs 
become members of the local Medical Society. I was 
present at the staff meetings when this suggestion concern¬ 
ing membership was discussed. The staffs considered that 
they were willing to cooperate in helping to make the hospi¬ 
tals better and did not consider the suggestion a threat. 

Georgetown Hospital was approved first for residency in 
surgery. Providence Hospital was asked to make certain 
changes for the betterment of the institution, and then it 
was approved for residency in surgery. At Georgetown 
a rule was adopted asking members of the staffs to become 
members of the District Medical Society, and a similar 
rule was adopted at Providence, but all the members of the 
courtesy staff at Providence Hospital are not members of 
the local society. There are members on the staff now and 
there were members on the staff then, at the time of the 
inspection, that are not and were not then members of the 
local Medical Society or the AMA. That is also true with 
reference to Georgetown. 

At Providence I never saw a questionnaire from the hospi¬ 
tal committee of the local society, nor did I see such a ques¬ 
tionnaire at Georgetown. The so-called Mundt Resolution 
has never been used either at Georgetown or at Providence 
against anybody on the staff. The Mundt Resolution as 
adopted by Georgetown! and Providence had nothing what¬ 
soever to do with Group Health or members of the staff of 
Group Health. In adopting the principle of the Mundt 
Resolution the staffs at the hospitals believed that members 
of the local society should be members in the practice of 
medicine who were interested in advancing the betterment 
of the hospital, so that patients could be treated better and 
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so that advancements in science could be recognized yrhen 
they were brought in. 

i 

Cross-examination. 

i 

By Mr. Lewin: 

j 

Sometime after the receipt of Dr. Cutter’s letters George¬ 
town Hospital and Providence Hospital for the first! time 
required membership in the District Medical Society f^r its 
courtesy staff. Dr. Caylor sent the provisions of the resolu¬ 
tion to the members of the staff, not as a requirement tjut as 
a suggestion. At Georgetown the same suggestion was 
adopted in the late fall of 1937, and the same type of letter 
was sent to the staff. 


Dr. Claude C. Caylor, a witness for the defendants. 

I 

j 

Direct examination. 

! 

i 

By Mr. Leahy: 

I sent a letter to the members of the staff at Providence 
under the direction of the medical staff simply to ijotifv 
the men of the recommendation of the AMA that all mem¬ 
bers of our staff should belong to the AMA or one iff its 
constituent bodies (Gov. Ex. 501). On receiving the instruc¬ 
tions from the staff no instructions were given as to the form 
of the letter or the words to be used, and that was lift to 
my discretion. After sending out the letter I neve)* did 
anything further toward checking up. As I recall, Ij sent 
the letter to six doctors, and each of them spoke to me 
personally; and, while I don’t know as a matter of fact, my 
impression was that they all joined the Medical Society. 
We have members on the staff at Providence who are not 
members of the local Medical Society. I never thought of 
the recommendation of the AMA as a threat or a foi[m of 
coercion against Providence Hospital. 

i 

j 

Cross-examination: 

.! 

I am secretary of the executive staff. I signed the imputes 
of the meeting of the executive staff at Providence on 
February 17, 1938, and those minutes show that aftejr my 
letter was sent out I was able to note general compliance 
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with the recommendation of the AMA on the part of the 
doctors on the Providence staff. 


Sister Rosa, a witness for the defendants (of Providence 
Hospital). 

Direct examination. 

By Mr. Leahy: 

I am superintendent of Providence Hospital and have 
been for four years. Before coming to Providence I was 
protectress at the Mother House at Emmittsburg, Maryland. 
On coming to Providence I supervised the entire hospital 
in all departments. 

I recall that there came a time when I wanted a residency 
in surgery approved at Providence Hospital. I think Dr. 
Caylor took the matter up. I recall that there came a time 
when an inspection was made of the hospital by representa¬ 
tives of the AMA. I remember that a Dr. Peterson was 
there at the hospital. Providence has had inspections made 
of it quite frequently. We had an inspection to give us 
permission to train residents, we had inspections of our 
school of nursing twice a year from New York State and the 
District, and we have inspections by the College of Surgeons 
and the AMA. The purpose of the inspections which are 
made by the AMA is to raise our standards. I requested 
them to come, so that I could know wherein we were making 
mistakes in regard to training internes, as we were then try¬ 
ing to raise our standards for the training of residents, 
including residents in surgery. We finally got the privi¬ 
lege or approval in 1939, I think. 

After the inspection was made of the hospital a report 
came to me of what the inspector found (Def. Ex. 23). I 
read it over several times, and then I wrote a letter dated 
August 27, 1937, when I was acting superintendent of the 
hospital (Gov. Ex. 240). 

T do not remember the letter of Dr. Peterson or Cutter 
which accompanied the report of inspection made at Provi¬ 
dence Hospital (Gov. Ex. 239). I recognize the letter dated 
October 12, 1937, to Dr. Cutter, of the Council on Medical 
Education and Hospitals (Gov. Ex. 241), as a letter Dr. 
Caylor or some of the doctors wrote, and, if I am not mis- 
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taken, asked me to sign, and I signed it. I read it and they 
asked me to sign it to verify what the hospital thought in 
regard to this matter; that I represented the hospital, and 
that if I put my name here (indicating) it would verify the 
statements made in it. I did so sign and verify it after 
reading the letter. 

I invited these men, at the time I have reference to, tp come 
because I was most anxious to train residents, and these 
men were anxious for it, and I was backing them up, and 
I wrote it for them to give us constructive criticism, and that 
is what I considered it. I did not consider it coercion or 
threat or anything of that kind, any more than when the 
District Nursing Board examines us and makes yecom- 
mendations. 

We always try to carry recommendations out 100 pef cent, 
but I do not consider them a threat, because some of them 
we can’t carrv out verv well. We trv to do the best we can. 

Nothing that T did in connection with meeting the re¬ 
quirements or recommendations of any report or any sug¬ 
gestion which was made by Dr. Peterson or the American 
Medical Association had anvthing whatsoever to db with 
Group Health. 

I remember that a Dr. Selders made an application for 
privileges at Providence Hospital. It was sent by !us to 
the Washington Academy of Surgery, and a recomihenda- 
tion was received back from the Academy. Dr. Valentine 
Hess was our medical director at that time. The letter to 
Dr. Hess, dated January 31, 1938, Gov. Ex. 448, stated that 
the Committee on Hospital Privileges of the Washington 
Academy of Surgery recommends disapproval of the ap¬ 
plications of three physicians, one of them being Dr. Ray¬ 
mond E. Selders, to do major surgery at Providence! Hos¬ 
pital. 

After the witness left the stand the Government read 
two excerpts from the letter dated August 21, 1937, from 
Dr. Cutter to Sister Margaret (Gov. Ex. 239) as follows: 

It is dated August 21, 1937, from Dr. Cutter to Sister 
Margaret, Superintendent of Providence Hospital. 1 will 
simply read this sentence from it (reading): 

“As matters stand now we believe quite likely that jwhen 
this statement is submitted to the Council at its regular 

*i 

meeting early in November interneship approval will be 
withdrawn. Similarly the application for approval of a 
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residency in surgery is held in abeyance pending the ad¬ 
justment of the present situation.” 

Then: 

“We also append for your information a resolution of 
our House of Delegates of the American Medical Associa¬ 
tion.” 

Then follows the Mundt Resolution, and then: 

“According to our analysis there are six members of your 
staff who are not affiliated with any of the constituent so¬ 
cieties of the A.M.A.” 

The Court: Call your next witness. 

Mr. Leahy: May I call attention to a paragraph there? 

The Court: Yes. 

Mr. Leahy (reading): 

“You will recognize that there are several factors that 
are not in conformity with the Council’s regulations govern- 
ing internship approval. It is a matter of great interest 
to this office, therefore, to learn whether the recommenda¬ 
tions enumerated at the end of the report are acceptable 
or not. 

Then follows the sentence beginning “As matters stand 
now,” which was just read by Mr. Lewin. 


Dr. Daniel L. Borden, a witness for the defendants. 

Direct examination. 

By Mr. Leahv: 

I reside in the city of Washington. I am a practicing 
physician here in the city. I graduated from George Wash¬ 
ington University, doctor of medicine, in 1912. I was in 
Columbia University for a period of three years, then at 
George Washington University Hospital. I received train¬ 
ing under the immediate supervision of my father, who 
was a surgeon before me. After that I went into the Serv¬ 
ice in 1917; I was in the Service for over two years. I am 
chairman and senior operating surgeon of the Board of 
Police and Fire Physicians of the District. I am a member 
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of the District Medical Society and the Washington 
Academy of Surgeons and was one of the Academy’s Ifound- 
ers. The Academy of Surgery was founded by a group of 
surgeons in Washington, with the thought of maintaining 
and increasing the general prestige and standards of the 
practice of surgery in the District of Columbia. Inuring 

1937 and 1938 I was a member of the credentials committee 

: : 

of the Academy. 

As far back as 1935 the Academy discussed the question 
of some type of standards committee to examine applicants 
for surgery in the various Washington hospitals, and in 
1936 this was started as a committee, and I was appointed 
to that committee and remained on that committee until 
I became president of the Academy in 1938. 

The credentials committee is composed of five men fleeted 
originally by the Academy, and in recent years they are 
elected or appointed by the president. The functions of 
this committee are to review all applicants for surgical 
privileges in the various Washington hospitals; that is, 
such hospitals that are to submit applicants’ applications 
for the Academy for an opinion. This opinion is an ad¬ 
visory one only. All applicants are required to fill <j)ut an 
application blank giving all of their qualifications. Then 
in addition they must have on that blank the names! of at 
least three sponsors, men who will go on record in wiriting 
as stating that the applicant is capable of doing general 
surgery. 

An application of Dr. Raymond E. Selders came before 
the credentials committee of the Academv for investigation. 
The first time I heard of it was at a meeting at Dr.! John 
Lyons’ office. He was then chairman of the credentials 
committee, and the name of Selders was presented to the 
committee. At that time we had nothing except his Appli¬ 
cation blank, which was read and referred to Dr. Fred Sand¬ 
erson for an investigation. The following month, January, 
1938, Dr. Fred Sanderson reported to the committee his 
findings. 

It is the habit or custom for the chairman of the creden¬ 
tials committee to investigate most of the applicants, but 
John Lyons and I on the particular occasion were planning 
to go down to a meeting of the Southern Surgical Associa¬ 
tion, so Dr. Sanderson was asked by Dr. Lyons at the jneet- 
ing to investigate the qualifications of Dr. Selders. 
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After about a month’s time a report was made back by 
Dr. Sanderson to the credentials committee. The commit¬ 
tee was composed of Dr. Lyons, Dr. Sanderson, Dr. Paul 
Putzki, Dr. Arch Riddick, and myself. 

The six men named in Gov. Ex. 445-A came to the at¬ 
tention of the credentials committee on December 8, 1937. 
In January, Def. Ex. 44 came before us for consideration. 
The three names given by Dr. Selders on his application as 
sponsors were: Dr. Walter E. Lee, a Dr. Moore in Texas, 
and some Senator’s name that I don’t remember. 

I identify a carbon copy of a letter dated January 12, 
1938, to Dr. John D. Moore, Hugo, Oklahoma, from Fred R. 
Sanderson, M. D., Def. Ex. 54, and a letter dated December 
16, 1937, to Dr. Frederick Sanderson from Dr. Walter Es- 
tell Lee, Def. Ex. 44, as being before our committee on cre¬ 
dentials. 

Def. Ex. 44 was received in evidence and read to the jury, 
as follows: 

“In reply to your inquiry about Dr. Raymond E. Selders, 
he is a mature man and has had a very varied experience. 
He is an accomplished musician, a graduate in civil en¬ 
gineering and several other professions, and he studied 
medicine quite late in life. While in the southwest he 
practiced medicine and surgery and then finally entered 
the Graduate School of the Universitv of Pennsvlvania two 
years ago, spending one year in the basic science course 
in Philadelphia, and one year in clinical work at Worcester, 
Massachusetts. At Worcester they apparently gave him 
unusual opportunities, far beyond what we considered his 
training warranted. However, he seemed to get away with 
it, and the last I heard of him was the fact that he had made 
application for this position of surgeon to the Home Owners 
Loan Medical Service. 

“I do not know just what he is aspiring to in Washing¬ 
ton and I hope this outline that I have given will answer 
your purpose. 

“Very truly yours, Walter Estell Lee.” 

Def. Ex. 54 was received in evidence and read to the 
jury, as follows: 
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Dr. John D. Moore, 
Hugo, Oklahoma. 

Dear Dr. Moore : 


“January 12, 1938. 

I 

i 


On December 6, 1937, last I wrote you requesting j some 
information concerning the surgical training and ability of 
Dr. Raymond Selders, Houston, Texas, who has applied 
for hospital privileges in several Washington hospitals. 
As yet I have had no reply from you and would appreciate 
it very much if you would kindly forward me the informa¬ 
tion I ask. 

Very truly yours, Fred R. Sanderson, ML D.” 


Fred is the first name of Dr. Fishback of the Washing¬ 
ton Academy of Surgery, and I think that his signature is 
on Gov. Ex. 446-A and “Dear John” refers to Dr. John 
Lyons, the chairman. 

The last paragraph of Gov. Ex. 446-A was read to the 
jury by Mr. Leahy, as follows: 

“I am anxious to talk to vou before vou reach anv de- 

*> */ « 

cision on Dr. Selders, especially if there is feeling tliiit he 
will be disapproved purely because of his connection here 
in Washington. As a matter of policy and tact, and I be¬ 
lieve for the good of general public attitude toward the| pro¬ 
fession, the question of his relationship to the Group Health 
Association, Inc., should not be permitted to enter thd dis¬ 
cussion.” 


In passing upon the qualifications of Dr. Selders for 
hospital privileges the credentials committee of the 
Academy depended entirely upon the qualifications of the 
man to do general surgery, in making its final judgment. 
In disapproving the qualifications of Dr. Selders the Gfoup 
Health situation was purposely kept out of the whole ques¬ 
tion, and I was willing to divorce any such thought out of 
my mind in passing on a man’s qualifications to do general 
surgerv. 

“ j 

The contents of Dr. Lee’s letter were considered by the 

* i 

credentials committee. We doctors at that committee meet¬ 
ing talked very plainly, as we sensed our responsibility 
rather keenly, and we felt, to put it in common language that 
a letter submitted to us as the only written evidence jthat 
we had to go on other than that submitted by Dr. Selders 
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himself really damned him with faint praise. That is my in¬ 
terpretation of the Dr. Lee letter. The committee’s action 
was unanimous against giving Dr. Solders general surgical 
privileges. 

Cross examination. 

By Mr. Lewin: 

I was appointed in 1936 to the Executive Committee of 
the Medical Society and remained through 1938. I attended 
a great many meetings of the Executive Committee, in fact 
most of them, and I was familiar with most of the actions 
of the Executive Committee. On September 27 both the 
Medical Society and I took the position that Group Health 
was unethical and was violating the principles of medical 
ethics of the AMA. Drs. Lyons, Sanderson, Putzki, and 
Riddick were members of the Medical Society. 

In passing on the application of Dr. Selders we did not 
follow the motion of Dr. Sager passed at the December 10, 
1937, meeting of the Council of the Washington Academy 
of Surgery (Gov. Ex. 444-A), which states that in passing 
on requests for hospital privileges the committee should 
consider the ethics of the applicant as well as his strictly 
surgical training and experience. That particular resolu¬ 
tion was brought to my attention this way: At the scientific 
meetings of the Academy, which are held four times a year, 
after scientific meeting we have a business session and take 
up various matters of interest in a business way. It is my 
recollection that Dr. Fishback brought up the question of 
Group Health at that time, and then Dr. Sager, in accord¬ 
ance with the statement in those minutes, passed or offered 
a resolution that the credentials committee of the Academy 
in passing upon the qualifications of surgeons should con¬ 
sider their ethical standing in any organization as well 
as their professional ability to do general surgery. 

Now, that occurred in the early part of December. The 
meeting of our committee in which we passed upon this 
Dr. Selders occurred in January, but, in accordance with 
mv former statement, we divorced everything in passing 
judgment on this man, and at the same time passed the 
same judgment on five other men not associated with Group 
Health, adversely. So far as I know, Dr. Sager’s resolu¬ 
tion was passed during a discussion of Group Health. 


I 
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We have always regarded the ethics of the American 
Medical Association as our background and by-laws, blut in 
passing upon men to do general surgery we had to go a: step 
further, and that was to ascertain whether they were safe 
to operate on the public. My recollection is definitely and 
honestly that I—and I am sure the committee did—passed 
entirely on this man’s qualifications as a surgeon. At the 
last meeting I attended, because then I became president 
and automatically left the committee on credentials] my 
memory is that we had one application blank on wdiich ap¬ 
peared the three names I gave, and that’s the only ojne I 
know of. I don’t remember the hospital, but my feeling 
is it w'as Garfield, but I’m not sure. It has been our custom 
since the committee was formed simply to take the evidence 
submitted by the applicant. Dr. Sanderson investigated 
these names, and we had before us just one letter from 
Walter Lee and Dr. Sanderson’s second letter to Dr. Moore, 
together with the application blank. As the committee is 
composed of five surgeons, fairly busy men, who get no 
compensation, we don’t go beyond our immediate meeting 
and did not go to the Worcester City Hospital or Houston 
or any of the places mentioned in Dr. Selder’s application 
to investigate it. We members of the committee expected 
to be supplied with the material, and then we will investi¬ 
gate it, but we have never, as a matter of custom, ever gone 
outside of our own committee. 

The committee represents a group of hospitals. It doeisn’t 
represent one hospital. And I think that does away ivith 
the possibility of possible bias, for we are trying to make it 
as standard as possible, as a matter of fairness and protec¬ 
tion to the public and ourselves. We doctors circulate in 
every operating room in this city, and for that reasop we 
rather feel that we honestly have an opportunity to know 
as much as possible; but here we were dealing with a 
stranger, a man who was not a Washington man at all, so 
our problem was much more difficult. We didn’t get any 
response from Dr. Moore after two attempts. 

Q. Well, now, let me see that letter that you read in evi¬ 
dence a moment ago, will you? The one to Dr. Mopre. 
Let me show you Dr. Lyon’s letter to the Secretary. Doesn’t 
Def. Ex. 54 show that he wrote to Dr. John D. Moore at 
Hugo, Oklahoma ? 

A. Well, that is what that letter says. 

84—6879 
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Q. Well, now, if he wrote to Dr. John D. Moore at Hugo, 
Oklahoma, and doesn’t it also appear upon Def. Ex. 54, 
which was just read to the jury, “Dr. John D. Moore,” of 
Hugo, Oklahoma? 

A. Yes, sir. 

Q. Well, now, if that is where the letter went, don’t you 
think that might account for the fact that you didn’t get 
an answ T er from Dr. Moore? 

A. I think that might. 

Mr. Leahy: Are you sure you are showing him the right 
application? See if there is not another application with 
“John D. Moore” of Hugo, Oklahoma on it. 

Mr. Richardson: In your files. See if you have not got 
one there. 

Mr. Lewin: I have got the Garfield one which he says 
was before him. 

Mr. Richardson: But you have an application there which 
says “John D. Moore.” 

Mr. Kelleher: Will you tell us which one it is? 

Mr. Lewin: Will vou tell us which one it is? 

* 

Mr. Richardson: One of the hospitals. 

Mr. Kelleher: We don’t know. 

Mr. Richardson: All of the applications. 

By Mr. Lewin: 

Q. This Garfield application show's “John T. Moore” of 
Houston, Texas, doesn’t it, past president of the Medical 
Association of Texas? 

A. John- 

Q. —T. Moore. 

A. Is that “T”? Yes. “John T. Moore, past presi¬ 
dent. ’ ’ 

Q. “Houston, Texas”? 

A. Yes. 

Q. This application of George Washington shows “Dr. 
John T. Moore, past president, Texas State Medical Asso¬ 
ciation, of Houston, Texas,” doesn’t it? 

A. That is right. 

Q. What? 

A. That is right. 

Q. It also show’s “Dr. George Maclver of the Worcester 
City Hospital.” Did that come to your attention? 

A. No, sir. 

Q. At any time? 
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A. I never heard of that. 

Q. Weren't you on the staff of George Washington your¬ 
self? | 

A. Yes, sir. 

Q. You never saw this application? 

A. No, sir. 

Q. Of Dr. Selders? 

A. I am not on the executive staff. 

Q. Didn’t his Garfield application show that he had bpen 
a resident in surgery at the Worcester City Hospital? 

A. Yes, sir. 

Q. But did you write to the Worcester City Hospital or 
to the superintendent of it? 

A. I didn’t write to anyone. I thought I made that qikite 
clear. 

Q. Did Sanderson? 

A. Dr. Sanderson- 

Q. Did Sanderson? 

A. Well, I am sure I don’t know, but I am sure my mem¬ 
ory is that the only written documentary evidence that! he 
produced that we passed judgment on were the written 
statements that I have stated before. 

Q. All right. Now, here is Dr. Selders’ application to 
Georgetown University Hospital, and I believe your com¬ 
mittee passed on that application, didn’t it? 

A. Well, the only one that I personally have any recol¬ 
lection of was the one that gave those three names. Now, 
they may have all been similar, so far as I know. 

Q. Well, yes. I wonder if this does not refresh y<j)ur 
recollection that here Dr. John T. Moore, past president 
of Texas State Medical Association, Houston, Texas,j is 
given; the same Dr. Walter E. Lee of Philadelphia; J)r. 
MacTver, the superintendent of the Worcester City Hospi¬ 
tal; Dr. C. J. Burn, the senior surgeon at Worcester Oity 
Hospital ? 

A. I never heard of those last two doctors. 

Q. And you don’t remember that Dr. Sanderson cotld 
give any report on what they said about Dr. Selders? 

A. I am sure that Dr. Sanderson, as far as my memory 
goes, and it’s pretty good—I think that those are the only 
written documents at that time that we had before us. j 

Mr. Lewin: Now, gentlemen, have you found the one of 
Dr. Moore of Hugo? 
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Mr. Burke: The one that has Senator Josh Lee’s name 
on. 

Mr. Lewin: Let us give it to the jury. There is a “Josh.” 
That is the Garfield. 

Redirect examination: 

At the time we passed on Dr. Selders’ qualifications, as a 
matter of fact, we passed on the qualifications of at least 
60 or 70 doctors, but we refused privileges or recommended 
the refusal of privileges of five besides Dr. Selders, making 
a total of six at that particular meeting. At least four of 
the disapproved doctors were members of the Medical 
Society. The fact that the members of our committee were 
members of the District Society was not even thought of by 
the committee in passing upon applications. 

I now have a letter of transmittal requesting a report on 
the qualifications of Dr. Selders, enclosing a copy of his ap¬ 
plication to Columbia Hospital for Women. The letter is 
dated November 26, 1937, marked Def. Ex. 55. The copy 
of the application of Dr. Selders to Columbia Hospital for 
Women is dated November 10, 1937, marked Def. Ex. 56. 

Def. Ex. 55 was received in evidence and read to the jury, 
as follows: 

“Washington Academv of Surgerv, Care of Dr. H. H. Kerr, 

1744 N. St., N. W. 

Gentlemen : 

I am directed by the Medical Board of this hospital to re¬ 
quest your cooperation and advice, as proffered some time 
ago, in the matter of an application for courtesy privileges 
in major gynecological surgery and operative obstetrics. 

Dr. Raymond E. Selders, an employee of the medical co¬ 
operative or insurance organization recently formed by 
employees of the Home Owners Loan Corporation, is apply¬ 
ing for such privileges and, as you can see by the enclosed 
copy of his application, he has not presented evidence of 
the high degree of training and large experience in gyne¬ 
cology and obstetrics which this hospital has usually de¬ 
manded of those seeking privileges in Classes 1 and 2, al¬ 
though he may have had both. 
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Because of the peculiar circumstances of this cage and 
the Medical Board’s desire to act in a fair and judicial 
manner, your advice will be greatly appreciated. 

Very truly yours, P. M. Ashburn, M. D., Secretary 
of the Medical Board.” 

| 

Def. Ex. 56 was received in evidence and read from to the 
jury as follows: 

“Give name of Medical Board or Courtesy Staff physi¬ 
cian for reference. 

“Walter E. Lee, M. D., Surgeon—Philadelphia. John 
D. Moore, Past President, Medical Association of Texas.” 

I got the address of John D. Moore as being Hugo^ Okla¬ 
homa, from Dr. Sanderson. 

Recross-examination: 

Q. Doctor, when you were on the stand before, yog testi¬ 
fied that you and your committee of the Washingtop Aca¬ 
demy had before you the application of Dr. Selders to 
Garfield Hospital. 

A. I testified to the best of my memory that; I was not 
sure. 

Q. What is your testimony now that you have the ap¬ 
plication to Garfield Hospital before you? 

A. The day I testified? 

Q. No. When you were passing on the qualifications of 
Dr. Selders. 

A. I think the record will bear me out that I stated that 
I did not know what- 

Mr. Lewin: I move that that be stricken. 

Q. I want an answer to my question, Dr. Bordenj. Did 
you have the application of Dr. Selders to Garfield before 
you when your committee passed upon his qualifications? 

A. My recollection now is certain about it since I have 
this. This is the one we had (indicating Def. Ex. 56). 

Q. Did you have the application to Garfield before you 
at any time while you were passing on Dr. Selders’ applica¬ 
tion ? 

A. Not at the last meeting I did not have. 

Q. Did you have it in any of the meetings that }iou at¬ 
tended ? 
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A. Not to my knowledge. 

Q. Would you deny that you had the application that 
Dr. Solders sent to Garfield and to Georgetown, Providence, 
and George Washington at any time while you were de¬ 
liberating upon his qualifications? 

A. I would not deny or affirm anything, because it did 
not come to mind. But it is my impression that we passed 
on the application that I brought in this morning (Def. Ex. 
56), and that any future correspondence with other hospi¬ 
tals involved was the result of the action we took on this. 

Q. So your best recollection would be that this was the 
first one that you had, and then as the later ones came in you 
gave them the answer which had resulted from your inves¬ 
tigation of this one. Is that it? 

A. I am in no position to say, because I was not chairman 
of the board. I can only say that we took action on that 
application, and that all future applications went through 
the chairman of the board. 

Q. Is it not true, however, that after you considered this 
application you later got applications from Garfield, George¬ 
town, Providence and George Washington University hos¬ 
pitals? 

Mr. Leahy: Do you mean him, personally? 

Mr. Lewin: I mean, his committee. 

A. I explained to you the last meeting I attended, be¬ 
cause I became president in January, and I saw no other 
application after that date. 

By Mr. Lewin: 

Q. Did you participate in the decision upon which Dr. 
Fishback’s letter of January 31 was based, to Garfield? 

A. The only letter that I remember from Dr. Fishback 
was the one we discussed the last time. 

Q. It is in evidence that Dr. Fishback wrote Garfield Hos¬ 
pital on January 31 giving the Washington Academy’s 
conclusion as to Dr. Selders’ qualifications to that hospital. 
Did you participate in the deliberations of the committee 
that led up to the sending of that letter? 

A. Dr. Fishback was the secretary of the Academy- 

Q. Dr. Borden, I would like to have an answer to my 
question. Did you participate in the deliberations of the 
committee that led up to the letter which Dr. Fishback sent 
to Garfield Hospital? 
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A. To my knowledge, I had no thought about the matter 
at all. 


Q. You do not remember; is that your answer? 

A. Well, I have got a pretty good memory, but I do not 
think, beyond passing on the applications we had, so far 
as I was concerned with them in every committee meeting 


as long as I was on the committee- 


The Court: We do not want to go into another cijoss- 
examination of this witness except on the testimony of this 
morning. 

Mr. Lewin: I am confining it to that, I think, your Hdnor. 


Bv Mr. Lewin: 

* I 

Q. Is not Def. Ex. 56 a copy of a document prepared at 
Columbia Hospital? j 

A. Yes, sir. 

Q. It is not a document prepared by Dr. Selders, is it? 

A. No, sir. 

Q. It is only a copv, is it not? 

A. Yes. 

Q. Do you know where the original is? 

A. I suppose it is at Columbia Hospital. 

Q. Do you know who prepared it? 

A. Who prepared the copy? 

Q. Yes. | 

A. Whoever wrote that letter. It came with the accom¬ 
panying letter. 

Q. It is true that Hugo, Oklahoma, does not appear on 
here, is it not? 

A. There is no address on there at all; just the doctor’s 
name. 

Q. But it does appear on there that he, Moore, was Past 
President of the Association of Texas, does it not? 

A. Yes, sir. 

Q. And the letters which Dr. Sanderson sent to this Dr. 
Moore were sent to Hugo, Oklahoma; is not that correct? 

A. Yes. 

Q. And you did not receive any reply? 

A. Dr. Sanderson did not; no. 

' j 

Q. And the committee did not ? 

A. No. 


i 
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Henry B. Blair, a Witness for the Defendants. 

Direction examination. 

Bv Mr. Leahv: 

I reside in Washington. I am a member of the bar of this 
Court, of the Court of Appeals, and of the Supreme Court 
of the United States. I have been a member of the bar of 
this Court since 1892. I was one of the incorporators of 
the Episcopal Eye, Ear, Nose and Throat Hospital in 1897 
and have been connected with that institution since. I was 
its first vice-president, which is the active member of the 
hospital from the executive side; the Bishop of the Diocese 
being, ex officio, the president, and I was also chairman of 
its executive committee. In 1937 and 1938 I was on the 
executive committee and one of the directors at Columbia 
Hospital. 

In the Episcopal Hospital the governing body is the board 
of governors, which meets three times a year. The active 
body is the executive committee, which is appointed by the 
board of governors. 

In Columbia Hospital the setup is somewhat the same, 
except that the board is called directors and meet four 
times a year, and the executive committee meets monthly. 

The Episcopal Hospital is a special hospital, as its name 
implies, and Columbia is a special hospital for lying-in and 
diseases of women. Episcopal has an attending staff and a 
courtesy staff. The medical staff makes recommendations 
annually to the board of governors, and the board of 
governors approves those recommendations unless there is 
some question raised in regard to them. In other words, it 
is a requisite at the Episcopal Hospital that one must be¬ 
long either to the attending or courtesy staff before lie can 
practice his profession there, and that rule has existed 
during the existence of the hospital. During the years 1937 
and 193S I did not understand that there was any by-law 
in Episcopal Hospital requiring membership in the local 
Medical Society as a prerequisite to practicing in the 
hospital. 

I know Dr. Dabney. In 1937 and 1938 he was con- 
tinuously one of the chief surgeons during that time, which 
means that he was a chief of staff, one of 12. I have no 
knowledge of any rule or regulation of Episcopal against 
Group Health patients coming into the hospital. There was 
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no rule at the hospital that made it necessary for Dr. I^abney 
to bring Group Health patients through the back deor of 
the hospital. 

In 1937 and 19381 am sure that Columbia Hospital djid not 
put into effect any rule requiring membership in th$ local 
Medical Society as a prerequisite to the enjoyment of hos¬ 
pital privileges. I do not recall that any rule or regulation 
was put into effect at Columbia Hospital against Group 
Health. I do not know whether there were any members on 
the staffs at Episcopal and Columbia Hospitals inj 1937 
and 1938 who were not members of the District Society. I 
think not, but I do not know. 

Cross-examination. 


By Mr. Lewin: 

I have none of the by-laws with me, as we furbished 
everything we had to the Government. The medical staff at 
Episcopal has its own by-laws. 

I was chairman of the executive committee of Episcopal 
Hospital in September, 1938. The statement in the minutes 
of the executive committee of September 20,1937, that “The 
chairman informed the committee that he had received dur¬ 
ing the summer several communications regarding Group 
Health Association and that we would go along on the 
present basis until the matter had been finally adjusted 
between the doctors and Group Health Association,” is 
substantially my statment, but in the language qf the 
secretary pro tern, the word “doctors” in that phrasej “ad¬ 
justed between the doctors and Group Health Association,” 
means our own doctors at Episcopal. 

My information is that the by-law of the Medical Staff 
relating to confining the courtesy list to members of the 
local Society was not a requirement in 1937 and 193$, and 
I can't furnish you with the by-laws because I have furij.ish.ed 
you with everything that we have. The subpoena did not 
call for these by-laws. 


Charles D. Drayton, a Witness for the Defendants. 
Direct Examination. 

By Mr. Leahy: 

I am a member of the bar of this Court and have been 
a member for about 35 years, as well as a member of the 
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Court of Appeals and the Supreme Court of the United 
States. I am a member of the Board of Education of the 
District of Columbia. I have been a director of Children’s 
Hospital for ten years and president of the board of that 
hospital for six years. 

The board of directors holds monthly meetings and ex¬ 
amines questions of general policy and are the final ad¬ 
ministrative board of the hospital. There are six on the 
board. Children’s Hospital is incorporated under an Act 
of Congress 70 years ago for the purpose of caring for 
indigent children under the age of 12 vears. It now does 85 
percent charity or part-charitv work and was originally in¬ 
corporated entirely as a charitable institution. The hos¬ 
pital now has 27 private rooms, from which they derive 
some revenue, and of course our support is largely depen¬ 
dent upon our appeal to the public. That is, if we do a 
good job the public supports us for these charity patients. 

The Community Chest now buys services from the pri¬ 
vate hospitals, including Children’s through the Health 
Security Administration, and they pay for it at less than 
our cost, and they don’t always pay for all the services they 
contract for. 

Children’s Hospital has a medical staff composed of some 
of the leading doctors in Washington, the chief of whom is 
Dr. Joseph F. Wall, a leading pediatrician or child special¬ 
ist. From the first of February, 1937, we had a so-called 
courtesy staff or list, which assumes no obligation to attend 
the little patients in the hospital whose parents cannot pay 
for them. They merely bring their own patients into the 
private rooms. 

For a great many years we had a prerequisite for ad¬ 
mission to the general staff of the hospital that members 
must be members of the local Medical Society or ethical 
society, as it is referred to, and that same rule naturally 
applied when the courtesy staff came into being in February, 
1937. About 139 are on the courtesy staff, and 154 on the 
consulting medical staff, including house doctors and in¬ 
ternes. All during 1937 and 1938 it was a prerequisite to 
membership on the courtesy staff that the applicant be a 
member of the local Medical Society. While the rule was 
in being and in effect, it was not written up until October, 
1937. 
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The matter of the application of Dr. Selders was brought 
up by the Medical Staff at a board meeting. In thp cor¬ 
respondence between the hospital and Mr. Pennimgn, of 
Group Health, Mr. Penniman w*as advised on November 15, 
1937, that Children’s Hospital will accept for treatment 
or hospitalization any patient in need of care, unc|er its 
rules and regulations, and that all doctors treating those 
patients while in the hospital must have staff appointments 
and be members of the local Medical Society. Theije was 
no discussion in the board of directors at the time indicative 
at all of opposition to Group Health. 

Correspondence concerning Dr. Selders’ application was 
resumed in the summer of 1938 when I was in Maine, and 
there was some delay in responding to the letters because 
of that fact and also because of the fact that our |board 
doesn’t meet in August and September. I do not| have 
copies of these letters, as the Government has stripped our 
files and has not returned them. 

Q. I will show you some letters which have been jintro- 
duced in evidence, Mr. Drayton. First, I will show you 
-what has hitherto been introduced for the prosecution as 
Government’s exhibit 378—it is Mr. Kirkpatrick to Charles 
Drayton, dated August 6, 1938. Another, No. 379,j from 
Mr. Kirkpatrick to you, dated September 16, 1938 ;| your 
letter dated September 19, 1938, to Mr. Kirkpatrick, Iwhich 
has been identified and offered in evidence as Government 
exhibit 380; and also Government exhibit 381, which is a 
letter dated November 2, 1938, from you to Mr. Kirkpatrick. 

Could you, Mr. Drayton, just quickly glance over, be¬ 
ginning with 378, and see if you can refresh your recollec¬ 
tion to advise us whether you personally conducted that cor¬ 
respondence, and what it is about? 

A. Well, this is one of August 6, 1938, from Mr. ‘Kirk¬ 
patrick to me, thanking me for a letter I w r rote him on 
August 4, in which he says something about taking up with 
the board of trustees at its next meeting the question pf Dr. 
Selders’ admission to the courtesy staff. 

! 

The next letter, of September 16, that was simply a tracer 
from Mr. Kirkpatrick. 

Then I told him on September 19, I had overlooked the 
fact that we had no September meeting of the boarjl, but 
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that just as soon as the matter could be given consideration 
I would further advise him; and then the last one here 
seems to be my letter to him of November 2nd, in which I 
stated that in view of the proceedings now under way in¬ 
volving Group Health Association it didn’t seem pos¬ 
sible for us to give any final answer on any aspect of the 
controversy. Further, that he had theretofore been fur¬ 
nished with a copy of the memorandum of April 1, 1938, 
embodying the rule promulgated by our medical staff and 
adopted by our board governing admission to the hospital 
where an emergency exists, and also the attendance upon 
such children of members of your staff; and I enclosed 
another copy of that memorandum. 

Q. Do you recall whether the memorandum of April 1st, 
to which you referred, permitted physicians to treat chil¬ 
dren in Children’s Hospital in emergency cases? 

A. It did, and that always has been our rule. 

Q. Do you recall whether there was any further corres¬ 
pondence after November 2, 1938, Mr. Drayton? 

A. I don’t think there was any more, but I am not certain 
about that; my memory isn’t so good. 

Q. At least you haven’t been able to locate any copies 
of other correspondence? 

A. My attention has not been called to any later letter. 

Q. Was it your practice to attend regularly the meetings 
of the board? 

A. Yes. 

Q. Do you recall whether at any time there was any action 

taken bv the board with reference to anv of this corres- 
* m 

pondence, which was directed to G.H.A., to restrain it in 
any way? 

A. No, we didn’t care anvthing about G.H.A. We were 
trying to do the best we could for the hospital. 

Cross-examination by Mr. Lewin. 

Bv Mr. Lewin: 

Q. Mr. Drayton, you just read from a copy of a letter 
dated November 15, 1937. Now, as a matter of fact, that 
letter was never sent, was it? 

A. So far as I know it was; I have no other information. 

Q. There is in evidence this letter, Government’s Ex¬ 
hibit 359, dated November 16, 1937, from the superin- 



1341 

I 

tendent, Miss Gibson, to Mr. Penniman, and the testimony 
here is that this is the letter which was received. 

A. Well, I don’t know; that may be so. 

Q. It differs from the letter you read in this: the letter 
you read contained this statement: 

“All doctors treating these patients while in the hospital 
must have staff appointments and be members of' local 
medical societies,” 

whereas that statement is omitted in the letter Miss Gjibson 
sent to Mr. Penniman. Now, isn’t it true that was oipitted 
at vour direction? 

A. Not at all; I had no knowledge of it until this inoinent, 
that it had been omitted. 

Q. But it seems perfectly clear that another letteir was 
substituted for the one of November 15th? 

A. It so appears. 

Q. Do you know why ? 

A. Not at all. 

Q. You attended, did you not, the meeting of the jmem- 
bers and incorporators of Children’s Hospital held on De¬ 
cember 6, 1937 ? 

A. I guess so. 

Q. That was just about three weeks after the letter I 
showed you was sent by Miss Gibson, was it not? 

A. Yes. 

Q. Don’t you find there that on December 6, this occurred: 


“Only physicians, surgeons, and dentists who are licen¬ 
tiates of the District of Columbia and also members of 
the District Medical Society or ethical body in their locality 
shall be eligible for appointment to the Medical Staiff. 

“Physicians, surgeons, and dentists not officially con¬ 
nected with the hospital, but members of their ethical fnedi- 
cal societies, may be accorded the privilege of using the 
facilities of the hospital as a matter of courtesy for aj term 
that shall continue during the pleasure of the board of di¬ 
rectors, those accepting such privileges to be known as 
the courtesy staff;” 


and some more which I don’t believe is particularly per¬ 
tinent? 

A. That seems to be what this shows. 

Q. So, some three weeks after this letter was written, 
you amended your by-laws for the first time requiring 
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membership in the District Medical Society as a condition 
to the appointment to your courtesy staff? 

A. That appears to be so, but that has been the practice 
for many years. 

Q. You had only had a courtesy staff for less than a year, 
had you not? 

A. I correctly stated that in my direct, but said that it 
applied to the medical staff for many years and, thereafter, 
applied to the courtesy staff when it was formed in 1937. 

Q. You say it applied to the medical staff for many years, 
but you say it was the custom to apply it to the courtesy 
staff from February, 1937, on? 

A. Yes. 

Q. But you had no such regulation during all those years. 

A. The courtesy staff was not in existence until early 
in 1937. 

Q. You had no such regulation until December 6, 1937. 

A. Not any written regulation. 

Q. Is it not true that the reason you made this change 
on December 6, 1937, was that you had just received, five 
days previously, a letter from Dr. Conklin of the District 
Medical Society, enclosing a resolution of December 1st, 
of that Medical Society, stating that as a matter of educa¬ 
tional policy the hospitals should adopt a rule confining 
their entire staffs to members of the District Medical So¬ 
ciety, or other local societies of the A. M. A.? 

A. That had been the custom so long that we were simply 
following it in putting it in writing. 

Q. Didn ? t you put it in writing on December 6, 1937, as a 

result of the receipt of this communication from the Medical 

Society of the District of Columbia? 

•> 

A. I say “No,” not as a result of it. It may have called 
our attention to the fact that the practice that we had been 
carrying out for many years had not been in writing, and 
resulted in that being done. 

Q. Will you look at this list of members of the out¬ 
patient department of Children’s which was obtained, I 
believe, from your hospital, and tell me—this is September, 
1938—whether all those doctors are members of the District 
Medical Society? 

A. I couldn’t tell you; I don’t know. 

Q. Now, as a matter of fact, do you know whether Dr. 
Sigmund Newman, of Virginia, was a member of the Dis¬ 
trict Medical Society or not? 
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A. He may be a member of the Virginia society,! which 
would be recognized as of the same ethical standard. 

Q. Do you know whether he is a member of that sbciety? 

A. No. 

Q. Do you know whether Dr. Stephen Verges is? 

A. I don’t know. There is no use going through alj. those 
and asking me about them, because I don’t know. 

Q. As far as you know, there may be a number of them 
who are not ? 

A. As far as I know there may be anything about jit that 
I don’t know. 


Q. Did the minutes of your meeting of the medical staff 
of Children’s Hospital for April 4th (Gov. Ex. 523) come to 
your attention? 

A. Let me have a look at it. No, I will say this generally. 
We don’t see the minutes of the medical staff. 

Q. This didn’t come to your attention ? 

A. No. 


Q. And you weren’t aware of this action that I am!point¬ 
ing out to you there? 

A. No, I have no knowledge of this, but I did write the 
letter to Senator Capper. 

Q. Now, when was Group Health Association or Dr. 
Selders notified that his application had been rejected at 
the Children’s Hospital? 

A. I don’t know, Mr. Lewin. 

Q. As a matter of fact, do you know whether he wajs ever 
notified? 

A. I don’t know whether he was definitely notified or not. 

Q. Apparently we have no letter of such notification. I 


wondered if you ever saw one. 

A. No, I have never seen one. 


I don’t believe the^e was 


any such letter, after mine of November 2, 1938. 


Q. I am speaking now the fall of 1937, or the earlV part 
of 1938. 


A. I doubt he was definitely notified, but I am not familiar 
with anything to the contrary. 

Q. Did you understand that his application was definitely 
rejected in the fall of 1937, or the early part of 1938? 


A. Well, if you want me—I think it was rejected by 
the committee of the medical staff, which passes onj those 
applications, but I am not certain. 

Q. Don’t the board of directors pass finally on! those 
applications ? 
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A. Well, yes, it is submitted by the staff, but as your Dr. 
Cabot stated we rely and must rely on the medical staff. 

Q. Do you remember them making a recommendation to 
you in the latter part of 1937, or early part of 1938, that 
Dr. Selders’ application should be rejected? 

A. I really don’t; my memory is bad, and there has been 
a lot of things since that time; it may have been done. 

Q. You don’t remember receiving a letter from Mr. Kirk¬ 
patrick, calling your attention to Judge Bailey’s decision 
with reference to Group Health (Gov. Ex. 376); that was 
written July 28, 1938? 

A. Yes, I guess so; it brings it back to me now. 

Q. Isn’t it true that was forwarded to you at your summer 
home in Massachusetts? 

A. Yes. 

Q. And you remember that you replied to Mr. Kirkpatrick 
August 4. I wonder if this would refresh your recollection 
as to whether he had been rejected before that time. Don’t 
you say: 

“As soon as our board meets in September I shall take 
up the question as to what position we should now take 
respecting Group Health Association, Inc. and advise you 
on behalf of Children’s Hospital. Since the matter is one 
of great importance and since our position heretofore has 
resulted from formal action taken by our board, you will 
understand that I am not able now to announce any change.” 

A. That action by the board may have been of a general 
nature. I am not sure it was directed to Dr. Solders’ appli¬ 
cation, because the general rule that had always been in 
effect may have been what I referred to. 

Q. Your impression is that the action of the board re¬ 
quiring membership in the local society was taken with re¬ 
spect to G. H. A.? 

A. I didn’t say with respect to G. H. A.; I meant in apply¬ 
ing the rule that our staff should be recruited from the 
Medical Society generally. 

Q. When you say, “our position heretofore has resulted 
from formal action taken by our board,” weren’t you talk¬ 
ing with respect to the action taken by the board in regard to 
Group Health, which you mentioned in the sentence just 
before that? 
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A. It may have been that; it may have been the general 
rule or it may have been some specific objection to Dr. 
Selders’ application. 

Q. In any event, what you told Mr. Kirkpatrick was that 
you would take up the question of your position as regards 
Group Health in the fall of 1938, and not as regards Dr. 
Selders. 

A. That may be and then subsequently I found we di<jin’t 
have a meeting in September. 

Q. And when you said the matter is “one of great im¬ 
portance,” weren’t you referring to your decision With 
regard to Group Health? 

A. Oh, the whole problem of Group Health; that is true. 

Q. Then, I believe it is true, isn’t it, that you w^ote 
Mr. Kirkpatrick and told him you would take the matter 
up with the board at its meeting in September, and theij, in 
September, after receiving another letter from Mr. Kirk¬ 
patrick, you told him you were under a misapprehension, 
that the board had not met in September,—and then you 
say your letter of November 2nd, 1938, is the last communi¬ 
cation on the subject; is that right? 

A. The last I know about. 

Q. And that was just about a year after Dr. Selders Jiad 
applied for privileges? 

A. Yes, he had correspondence—Mr. Kirkpatrick with 
Miss Gibson, and she had given him what we regardeq as 
some definite answer. 

Q. That is what I was looking for. Can you find {any 
definite answer? 

A. I mean in advising him that in order to practic^ in 
the hospital he would have to be a member of the staff, and 
then placing back of that the thought that members of:the 
staff must be members of the local medical society, Tjhat 
would seem to have been somewhat of an answer—not as 
direct and definite, perhaps, as you would like, but an 
answer. 

Q. Did you know at the time that Dr. Selders himself Was 
a member of the Harris Countv Medical Societv, a constitu- 

V ml f I 

ent society or component body of the A. M. A.? 

A. I don’t know whether I heard that since or beforq. 

Q. Did his application show that to you? 

A. I never saw his application because, as I say, we lqave 
that to the medical staff to pass on. 

85—6879 
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Q. Would that have brought him under the operation of 
this rule which you adopted in the early part of December, 
1937? 

A. Oh, you mean the rule concerning membership in the 
local society or ethical body? 

Q. Yes. Would that have brought him under that rule? 

A. That fact alone, if he had been in good standing and 
recognized as qualified to do the things that he claimed 
able to do, and made application to do, I would say yes. 

Q. Well, do you know whether he was, or not? 

A. Whether he was qualified or not? 

Q. Yes. 

A. I know that the medical staff didn’t think so and they 
made inquiries concerning him, and rejected him for that 
specific reason. 

Q. Do you know what inquiries the medical staff made? 

A. They inquired of the College of Surgeons. 

Q. You mean the Washington Academy of Surgery? 

A. Yes. 

Q. Did they refer his application to the Washington 
Academy ? 

A. They asked it concerning this man’s qualifications; 
his application having been for all sorts of surgery at Chil¬ 
dren’s Hospital. 

Q. Did Dr. Selders give you some references? 

A. Probably so. 

Q. Did you write to his references? 

A. I presume so and I am aware of one letter written 
to the Worcester Hospital, of which I have been told. 

Q. That was written by your medical staff? 

A. Yes, Dr. Titus wrote the letter and had a reply. He 
is a member of our staff. 

Q. And he wrote it in his capacity as a member of your 
staff? 

A. I don’t know in what capacity he wrote it, but he wrote 
a letter and the report was adverse on Dr. Selders. 

Q. I wonder if we might have that letter. 

A. Well, you will have to get it from Dr. Titus. I haven’t 
it. I am trying to answer your questions as best I can. I 
am not submitting that letter, because I haven’t got it. 

Q. Are you positive that you saw it in the files of the 
Children’s Hospital in response to a letter from your 
staff making inquiry on the subject? 
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Mr. Leahy: He didn’t say that. 

The Witness: I didn’t say I saw it in response to a letter 
of our staff. I said I had been told such inquiry had been 
made. 

Q. You don’t know whether your staff or any member 
representing- it communicated with any of Dr. Sellers’ 
references ? 


Mr. Richardson: He said he did know. He said Dr. Titus 
did and that Dr. Titus was on their staff. 

The Court: He very carefully told you he didn’t per¬ 
sonally know what went on; that the medical staff took care 
of those matters, and then you asked him if he heard con¬ 
cerning it, and he answered that question. 

By Mr. Lewin: 


Q. Well, I will see if I can make this clear: Do I under¬ 
stand that in the files of the Children’s Hospital you have 
at any time had a letter from Dr. Selders’ references? 

A. I haven’t examined that file; in fact, it was taken bver 
by the Government. 

Q. Did you respond to the subpoena? 

A. Yes. 


Q. Did you produce any such letter? 

A. I wasn’t asked for any such letter. 

Q. Well, such files were not taken over by the Govern¬ 
ment. 

A. There was some indication later that a great many of 
the letters were taken. 

Q. Do you know, as a matter of fact, that the Govern¬ 
ment has received any such letter as you describe? 

A. No, I said I hadn’t seen any such letter. 


Redirect examination. 

| 

At the time I wrote the letter of November 2, 1938 (Gov. 
Ex. 381) the whole atmosphere was charged with doubt 
about the legal status of Group Health, as witness the (Cor¬ 
poration Counsel’s opinion. Judge Bailey’s decision was 
in August, 1938, and favorable to Group Health, after they 
had changed the by-laws, and so on; and then there was a 
possibility—in fact, it was understood—that further action 
was being taken to determine this question, or might be 
taken. The whole thing was in doubt, in view of the pend- 

i 


! 


i 
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ency of these several matters in the court, or in legal chan¬ 
nels. We felt that we were not in a position then to do 
business with a group whose legal status w’as in doubt. 


Samuel H. Rogers, a witness for the defendants. 

Direct examination. 

By Mr. Leahy: 

I am president of the board of directors of Casualty 
Hospital. I recall a meeting in 1938 with Mr. Loomis and 
Mr. Kirkpatrick. In fact, we had two meetings. 

At a meeting at which Mr. Loomis and Mr. Kirkpatrick 
were present the proposition was made that they take over 
a wing or bay of the Casualty Hospital, and at that time 
either Mr. Kirkpatrick or Mr. Loomis pointed out it would 
be an excellent time for us to get some favorable publicity 
by joining in with Group Health, who had been favored 
with a great deal of publicity and was being favored with 
a great deal of pubilicity at that time. It was brought to 
our attention that they had excellent publicity and I couldn’t 
recall the words exactly but it amounted to the same thing; 
that they had a very excellent publicity man. They told us 
that high officials of the Government were very much in¬ 
terested in this movement and the members of Congress 
were interested in it; thev didn’t mention who or hovr many. 
They let us know T that they had the backing of Government 
officials and at least some members of Congress. They 
made a proposition that they might lease a wing of the 
hospital, as they previously had representatives go through 
the hospital, and it happened that at that time we were not 
crowded. I told them that we were organized for a definite 
purpose and that that plan didn’t fit in with the definite 
purpose. Our purpose was to maintain an institution for 
furnishing emergency medical and surgical service and 
hospitalization to all, regardless of race, color, religion, or 
abilitv to pav. Thev let us know that thev were not in- 
terested in that Dart of it. They were interested in taking 
care of Group Health patients and having Group Health 
doctors attend them. At the second conference ■we merely 
told them that we didn’t see how we could change our setup 
to suit their requirements. 









Dr. Henry Rolfe Brown, a witness for the defendants. 

i 

! 

Direct examination. ! 

By Mr. Leahy: 

i 

I have resided in the city of Washington for seven Vears. 
I am a retired physician. I retired in June, 1937. 

I took my medical course at the University of New York 
and graduated in 1889. I took my interneship at the Bel¬ 
levue Hospital in New York and then went to San Frapcisco 
and engaged in the private practice of medicine until 1898. 
Then I practiced medicine in Providence, Rhode Inland, 
until I joined the Army in 1916. I was a member df the 
Medical Corps then for several years and went overseas. 

On my return from service overseas I -went into the 
Veterans Administration for the purpose of operating and 
organizing their hospitals and clinics. I organized a 
Veterans Hospital in Rutland, Massachusetts, spent three 
or four years there. Then I was transferred to AspiUwall, 
Pennsylvania, opposite Pittsburgh, and stayed thebe for 
ten years. Then I came to the Veterans Administration in 
Washington where I was put in charge of all tuberculosis 
hospitals throughout the United States, where I remained 
until I retired in June, 1937. There are 20 tuberculosis 
hospitals under the direction of the Veterans Administra¬ 
tion. 

Mr. Otterman of the Home Owners Loan Corporation 
approached our medical director, Dr. Griffith, iU the 
Veterans Administration and asked him if there wap any 
member on his staff who -would be interested in the Group 
Health venture. He contacted me, talked the matted over 
two or three times, laid out the plans for organizing Group 
Health, and I believed then, as I do now, that such a thing 
would be very valuable for the community, especially those 
in the low-income groups, and I went into it with th<> idea 
of developing it and making it a success. These conversa¬ 
tions began in March or April of 1937. In the latteb part 
of April definite arrangements were made for me to become 
the medical director of Group Health. 

I first met Dr. Neill at a meeting of the executivd com¬ 
mittee of Group Health at the Medical Society Building on 
M Street. I again met Dr. Neill at Mr. Childress’ house 
at a meeting which followed the meeting in the Medical 
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Society. On the occasion of meeting Dr. Neill at Mr. Child¬ 
ress’ house, Mr. Childress, Mr. Penniman, Mr. Zimmerman, 
and Mr. Russell and myself were present. Mr. Penniman 
was there as president of Group Health. Mr. Zimmerman 
never had any position in Group Health but was the real 
man behind the operation of it. Mr. Russell was the legal 
adviser and chief counsel of the HOLC. I was at the con¬ 
ference that night as the medical director of Group Health, 
as I had already assumed office. 

At that conference at Mr. Childress’ house Mr. Penniman 
to my knowledge did not offer the position of medical di¬ 
rector to Dr. Neill, and I was there during the entire con¬ 
versation, and had already been employed as medical di¬ 
rector. 

At the meeting at the Medical Societv I don’t remember 
all those present, but I do remember Dr. Neill, Dr. Groover, 
and Dr. Macatee, and there w-ere quite a few more. Mr. 
Zimmerman and Mr. Penniman accompanied me. We dis¬ 
cussed the proposed meeting at the Medical Society several 
days before, and finally I was called on the telephone and 
asked to meet Mr. Penniman and Mr. Zimmerman at the 
Mayflower Hotel, where we would have dinner together and 
then proceed to the medical meeting. The meeting at the 
Medical Society was the first time that I had met and dis¬ 
cussed the matter "with members of the District Society. 
We met at the Mayflower Hotel before we went to the Medi¬ 
cal Society building—that is, Mr. Zimmerman, Mr. Penni¬ 
man, and I. 

At the dinner Mr. Penniman and Mr. Zimmerman ad¬ 
vised me that the purpose of the meeting was for the So¬ 
ciety and Group Health to try and get together on the or¬ 
ganization of Group Health. I then asked them, “What 
information are you going to give them, and how far do you 
want to go with them in their plans?” and the replies from 
both Mr. Penniman and Mr. Zimmerman were not to do 
any more and not to go any further than was necessary, 
and to tell them as little as possible. 

Following the dinner we walked to the Medical Society, 
and just before we entered they stated, “Now don’t forget, 
we will give them just as little as possible,” or words to 
that effect; and at the meeting the advice which was given 
at dinner and just before entering was followed pretty 
fairly. 
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Arrangements were made at the first meeting to meet 
the board of trustees of Group Health in the HOLC as¬ 
sembly room at a later date. I was present on that occasion, 
as were almost all of the board of trustees of Group Health, 
and a great many of the committee from the Medical So¬ 
ciety. That meeting was not as satisfactory as the first 
meeting. Dr. Groover, I think, did most of the talking and 
told us a great deal about the failure of such organizations 
in different parts of the country and abroad. 

After that we did not have any formal meetings of any 
kind between the District Medical Society and Group Health 
over the period of time when I was medical director, £rom 
June 7, 1937, until the 30th of April, 1938. When I first 
became medical director no arrangements had been made 
with the hospitals in the District for the reception of 
patients of Group Health. Mr. Penniman and Mr. Zim¬ 
merman met with me at lunch, and it was decided that I 
approach the hospitals on the question of courtesy priv¬ 
ileges for the members of our staff. 

This I did. I first went to Emergency where I contacted 
Mr. Sandidge, who referred me to Mr. Gist Blair, whom 
I saw. Major Blair asked me to submit a letter requesting 
what our desire was. I returned to the office. In the mean¬ 
time my office had been in that of Mr. Zimmerman at the 
HOLC building where I had my headquarters. I formu¬ 
lated a letter requesting privileges at Emergency Hospital, 
as suggested by Major Blair, and submitted it to Mr. Pen¬ 
niman. Mr. Penniman contacted Mr. Zimmerman, ahd it 
was decided that we would meet again the next day at 
luncheon. 

We met the next day, and at that meeting X was advised 
that they would take care of the hospital situation and I 
need give it no further thought. Following that ij had 
nothing whatever to do with the hospital situation. 

With reference to the mail coming to Group Health, a 
great manv of the letters were addressed to the clinid on I 
Street and were usually addressed to the medical director. 
I opened several of those letters which were directed to 
the medical director. Some of them were from thej hos¬ 
pitals, which I would return to Mr. Zimmerman and Mr. 
Penniman. Later I was instructed not to open any mail, 
and to send it on unopened to them, and from the time of 
the second luncheon I had no authority to deal with the 

* l 
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hospitals at all as medical director, and it was done by Mr. 
Penniman. 

The clinic opened on November 1, and at that time I had 
a staff. One of the members was Dr. Raymond E. Selders, 
whom I employed as a surgeon for the clinic, to do minor 
surgery. I did not employ him to do general surgery of 
all kinds, as I did not think he was competent to do general 
surgery, because he didn’t have the training nor the quali¬ 
fications. I had nothing to do with the attempt to try to 
get privileges to do general surgery in the Washington hos¬ 
pitals for Dr. Selders. 

My agreement in the beginning was that I was to take 
complete charge of the medical direction of the clinic and of 
Group Health, and I accepted the position on that ground. 
But they didn’t need a medical director there, it soon de¬ 
veloped. They needed a rubber stamp. That was all that 
was required. With reference to the duties that had been 
been assigned to me as medical director, the board of trus¬ 
tees took them over themselves, and most of them were taken 
over by Mr. Zimmerman and Mr. Penniman. 

In the beginning Group Health functioned very efficiently 
because we didn’t have so many patients. On a small staff 
of four or five we could handle the patients very well, but 
graduallv thev crowded in so that we couldn’t give atten- 
tion to the patients on account of the great number of 
patients with so few doctors. I had complaints from the 
doctors and members of the staff about that. While it 
depends very largely on the class of patients or conditions 
that one meets, an average of 20 to 25 patients a day would 
be a good, hard dav for anv doctor in a clinic like Group 
Health. 

After the clinic opened and when the patients began 
coming in, the patients ran as high as 60 per day to a 
doctor. I do not think that a doctor can give efficient service 
to as many as 60 patients a day. 

After that condition started, it continued as long as I 
was associated with the group. The agreements we doctors 
had with Group Health were all verbal; there was never a 
written contract or agreement. I employed Dr. Selders 
and I employed Dr. Lee. I employed Dr. Lee under a 
verbal contract. I employed Dr. Scandiffio. I employed 
him under a verbal contract. 

The two proposed written contracts which were received 
in evidence in this case were gotten up for the sole pur- 
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pose of presenting them to the Medical Society. These 
were not in existence before the hearing of Dr. Scandiffio 
at the Medical Society. These papers were prepared by 
Mr. Neuman and Mr. York of the legal department of the 
HOLC. 

After Dr. Lee and Dr. Scandiffio became members of 
that group I advised them that they should resign from 
the Medical Society and stated that I did not belong to the 
Society, and therefore they were without jurisdiction, and 
that I expected nothing from them. In pursuance of my 
advice they did resign. Later they withdrew their resig¬ 
nations. I attended the hearings at the Medical Society. 

They told me that when they resigned they tenderjed to 
the Medical Society a letter in identical terms. Mr. York, 
Mr. Neuman and Mr. Russell of the legal staff of HOLC 
were the principal legal advisers of Group Health.! Mr. 
York, Mr. Russell, Mr. Neuman, and Mr. Keely wefe all 
present at the trial of Dr. Scandiffio. 

Mr. Penniman and Mr. Zimmerman displayed a great 
deal of interest in the operation and administration of the 
clinic, interfered quite frequently in small things, Vould 
i rcquentlv meet Dr. Solders and other members of the 
staff outside the clinic and discuss matters that should 
properly come before the medical director and through him 
to the trustees. There was a great deal of interference in 
many ways. 

I selected the staff, both professional and lay, for the 
clinic almost entirely, with one exception, and thatj was 
13r. Dabne\, whom I contacted and was asked to present 
him to the board of trustees. In pursuance of a telephone 
call I sent Dr. Dabney to see Mr. Loomis and Mr. Riissell, 
who employed him, so as medical director I did not arrange 
the employment of Dr. Dabney. Dr. Dabney was to |serve 
upon the staff in nose and throat cases. 

I know Mr. Kirkpatrick and first met him early i\\ the 
organization of Group Health, and he was the second presi¬ 
dent of Group Health and was vice president undeir Mr. 
Penniman. Until he became president he didn’t take much 
interest in the clinic. Mr. Penniman and Mr. Kirkpatrick 
circulated a great deal among the patients when they jcame 
to the clinic. The attitude of Mr. Penniman and Mr. | Zim¬ 
merman toward the medical profession generally wa[s not 
at all good. They very frequently, especially Mr. I^enni- 
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man, presented me with everything that was against the 
doctor. 

The witness then testified as follows, which testimony on 
motion of the Government was stricken from the record 
over the objection and exception of the defendants: 

One day Mr. Penniman came in with a very scathing 
article from a West Coast paper regarding a patient in 
a hospital out there and passed it to me to read. It was 
a very nasty article. I read it very slowly, and after read¬ 
ing it I passed it to Mr. Penniman and said, “Mr. Penni¬ 
man, you don’t want to forget that I am a doctor, and I 
don’t want any more such things from you.” 

Mr. Penniman did at that time, and on many previous 
occasions, hold doctors in more or less disdain and stated, 
“Well, they just don’t amount to much,” and said, “They 
are not up to date. They are not businesslike. ’’ They don’t 
know how to do this, and they don’t know how to do that. 
A lot of trivial stuff that didn’t amount to anything. 

When Mr. Kirkpatrick took office at Group Health there 
were quite a number of members of Group Health who had 
elected to be operated on. An elective operation is one 
that may be done at any time, whereas an emergency opera¬ 
tion is one requiring immediate attention. As I recall, there 
were about 60 or 75 elective operations pending. Some of 
these operations were major operations, and I didn’t want 
Dr. Solders to do them unless they were simple cases, and 
the others were those that the hospitals were not admitting, 
although we admitted all emergency cases to the hospitals, 
or those that were supposed to be emergency cases. The 
instructions that I received from responsible officials of 
Group Health with reference to dealing with these opera¬ 
tions were to put as few in the hospital as possible because 
the funds were low. 

While I was medical director I made an effort to replace 
Dr. Selders sometime in the latter part of January or early 
in February of 1938. I first met Dr. Selders when I con¬ 
tacted him tlirough the Physicians’ Exchange in Chicago, 
which is a sort of employment bureau for professional peo¬ 
ple, technicians and the like. 

While I was at the Group Health the membership grew 
very rapidly. About 70 per cent of the HOLC membership 
joined Group Health. Then when it opened up for the other 
Government departments there was a great rush of ap- 
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plications, whereupon a great many of the HOLCj men 
dropped out. Such a great number came from the Agri¬ 
cultural Department that they subsequently were so strong 
as to take over the management. 

Q. Do you recall now, Doctor, whether Mr. Penniman, 
Mr. Zimmerman, and Mr. Kirkpatrick did anything toward 
getting new members in G.II.A.? 


The question was objected to because immaterial. | The 
objection was sustained and an exception noted. There¬ 
upon the defendants offered to prove by the witness that 
there were solicitations of the employees of HOLC biy the 
persons named in the question, in violation of the ethical 
standards of organized medicine, and that they thejn de¬ 
manded that doctors employed by Group Health be per¬ 
mitted to be and remain members of the District Medical 
Society whether or not they complied with its rules and 
regulations, and to further prove through the witness that 
solicitation is what formed Group Health and that it was 
not a spontaneous outburst on the part of the members of 
HOLC, as testified to by Mr. Penniman. 


The Court: I do not think we can go into that. It may 
not be ethical according to the ethical standards of organ¬ 
ized medicine, but, after all, it was not illegal. It was not 
anything that the Court can do anvthing about. 

Mr. Richardson: It is explained as a reason. 

The Court: That may be; but I think it is quite cl^ar— 
it seems to me—that even if they were not conducting it 
fairly according to the ethical ideas of organized medicine, 
that did not make them a legitimate victim of restraint. 

• • # # # * * 

j 

Q. Doctor, do you recall now the rate of dues charged 
when you first became medical director? 


The question was objected to as irrelevant and immate¬ 
rial. This objection was sustained and an exception ijioted. 

Q. Doctor, under the schedule of dues charged by GLH.A. 
what, if anything, have you to say of the capacity of G.H.A. 
to give adequate and complete medical care? 

The question was objected to as irrelevant and imtnate- 
rial. The objection was sustained, and exception was iloted. 
The defendants offered to prove the amount of dues orig- 
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inally charged by Group Health, that it increased these 
dues, and that under the dues of G.H.A. complete and ade¬ 
quate medical care could not be rendered, in the opinion of 
Dr. Brown. The Court rejected the offer and defendants 
excepted. 

The witness then continued: 

I resigned from Group Health in the latter part of March, 
1938, when I was convalescing and just recovering from an 
illness, as on that occasion I went down to HOLC one day 
to talk things over, and Mr. Penniman indicated that my 
resignation would be accepted, in the presence of Mr. 
Zimmerman and Mr. Kirkpatrick. 

Q. Could you tell us why you resigned ? 

Government objection sustained. 

While I was at Group Health I never had any interfer¬ 
ence from the District Medical Society. 

Cross-examination. 

By Mr. Kelleher: 

Q. Dr. Brown, did you not know that Dr. Trible had 
refused to become a consultant for Group Health Associa¬ 
tion— 

A. Dr. who? 

Q. Dr. Trible—until- 

A. He was never asked by me to become a consultant. 

Q. Let me finish my question, please—until G.H.A. could 
be organized along lines compatible with organized medi¬ 
cine? 

A. As far as I am concerned, I never asked him to be 
a consultant of Group Health or anything else that I am 
aware of. 

Q. Did you ask him for advice about Group Health Asso¬ 
ciation? 

A. I talked with him a great deal about Group Health 
and with a great manv other doctors. 

Q. Did he not tell you that he could not have anything 
to do with G.H.A. or anything else unless it met the full 
approval of the District Medical Society? 

A. I don’t recall such conversation. 

Q. Did you execute an affidavit for Dr. Trible in response 
to a request from him? 
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A. Yes, sir. 

Q. I show you Exhibit No. 570 and ask you if th^t is 
a photostatic copy of the affidavit which you executed? 

A. It has my signature on it. It is. 

Q. Is that your affidavit? 

A. Yes. 

Q. In that affidavit do you not state that Dr. Tirible 
had- 

I 

Mr. Leahy: Show him the affidavit. 

Mr. Kelleher: I showed it to him. 

Mr. Leahy: Point to what you are asking about. 

Bv Mr. Kelleher: 

W j 

Q. In that affidavit did you not state that Dr. Tribl^ had 
refused to have anything to do with G.H.A. until it was 
approved by the District Medical Society? 

A. I don’t recall it. It may be there, but I don’t recall 
it. (After reading document referred to) Apparently that 
is right. 

Q. Did you not also attempt to obtain the services of 
Dr. Cromer? 

A. Dr. who ? 

Q. Dr. J. Keith Cromer. Do you remember Dr. Croiner? 

A. No, I do not. 

Q. Don’t you remember talking with a gentleman in 
Washington bv the name of Cromer concerning his coining 
with G. H. A.? 

A. There were so many of those men that I do not really 
recall the names of all of them. I interviewed a great 
many, and the names of a great many have gone from my 
mind. 

Q. Let me show you what purports to be a letter from 
Cromer to you, dated October 26,1937, and ask you whether 
that refreshes your recollection as to whether you ever talked 
with Dr. Cromer. 

A. Yes. I remember him now. 

Q. You remember it now. Did you ask Dr. Cromer to 
come to G. H. A. on the medical staff? 

A. Yes. 


Q. Is Gov. Ex. 669 the reply you received from 


Dr. 


Cromer? 

A. I don’t quite recall. It is not very clear in my rpind. 
It is no doubt a fact. 
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Q. While counsel is examining that document I will go 
over another matter. Did you also attempt to secure the 
services of Dr. C. Tiemeyer? 

A. Yes. 

Q. In Baltimore? 

A. Yes. 

Q. Did you ask him to come on the staff of G. H. A.? 

A. Yes. 

Q. Is this a letter which you received in reply from Dr. 
Tiemeycr (handing paper to the witness)? 

A. Yes. 

Government counsel offered Gov. Ex. 669 in evidence. 
Defendants objected on the ground of hearsay. Objection 
was overruled and exception was allowed. 

Gov. Ex. 669 was received in evidence and read to the 
jury: 

Gov. Ex. 669 is a letter from J. Keith Cromer, M. D., to 
Dr. Brown, dated October 16, 1937, and reads as follows: 

“Dear Dr. Brown: 

Pursuant to our recent conversation, I wish to state that 
I would be glad to take care of the obstetrical work for 
your clinic on a part-time basis if and when such consulta¬ 
tion work is recognized by the District Medical Society. I 
hope you understand my position in this matter. 

Very truly yours, J. Keith Cromer, M. D.” 

Dr. Cromer was retained as a consultant and took care of 
quite a few obstetrical cases for Group Health on a fee-for- 
service basis and not on a salary basis. 

Q. Dr. Brown, when you were testifying that some of 
the lay members of Group Health Association circulated 
among the patients that were attended by the doctors of 
G. H. A. you did not mean that there was any interference 
with the treatment of patients by lay members, did you? 

A. I don’t think that I made a statement that there was, 
so far as I recall. 

Q. I just wanted to clarify that, that there was no inter¬ 
ference with the treatment. 

A. No, sir. 

Q. At any time, to your knowledge? 

A. Not that I know of. 
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The amount of the salaries to be paid to doctors | was 
pre-agreed upon, and I passed upon the qualifications oif the 
doctors coming with Group Health. My recommendations 
were accepted by the board of trustees, w'ith one exception, 
Dr. Dabney. Dr. Dabney was employed in February or 
March while I was sick. 

When I employed Dr. Selders I believed that he was 
qualified to do clinical work and medical surgery, and the 
other work I intended to give to consultants outside. I do 
not believe he was a finely-qualified doctor for general! sur¬ 
gery. I did believe he was finely qualified for clinical work, 
minor surgery in the clinic. 

An appendectomy is a major operation, but there! are 
difficult appendectomies and there are very simple apipen- 
dectomies, but the average appendectomy is a major opera¬ 
tion. Dr. Selders did perform an appendectomy at Garfield 
Hospital, and I was with him. At the meeting of the execu¬ 
tive committee I told the committee that I considered Dr. 
Selders a finely-qualified doctor, but the answer was! not 
qualified, and I told the executive committee that he j was 
doing appendectomies at Garfield Hospital. They were jvery 
simple cases. 


Redirect examination: 

When Dr. Selders did an operation at Garfield I stood 
right close to him as an observer. The salaries of the | doc¬ 
tors of the staff of Group Health were a matter of discussion 
and agreement, and any salary over $4,800 per year to 
begin with had to be taken up with the executive committee 
or the board of trustees, and the board determined whether 
to give a man more salary or not. 

A great many members of Group Health resigned because 
they did not believe they were getting sufficient medical (bare, 
and I do not believe that any doctor can give adequate medi¬ 
cal care to 40, 50, or 60 patients daily. 

j 

Recross-examination: 


That is my signature on the bottom of Gov. Ex. 67|.. 
am 70 years old. 


I 
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Mrs. Betty Logsdon, a Witness for the Defendants. 

Direct examination. 

Bv Mr. Leahv: 

V •> 

I am employed by Dr. Warfield. I have been employed by 
him since 1936 as secretary. I recall a question that was 
asked me when I was on the stand as a witness for the Gov¬ 
ernment with reference to sending out the questionnaires 
I prepared to the hospitals, and at that time I think that 
I said my best recollection was that I had mailed them out, 
but since then I have refreshed my recollection on going 
back to the office and realized I had made an incorrect 
statement, which I wish to correct. Those questionnaires 
did not go to the hospitals but were mailed to the members 
of the hospital committee of the Medical Society, and none 
of them were mailed to the hospitals. 

Cross-examination. 

By Mr. Kelleher: 

I recall that copies were sent to the members of the hos¬ 
pital committee, but I could not definitely say who they 
were at that time. On going back to the office I remembered 
distinctly that the questionnaires were not sent to the hos¬ 
pitals. 

Def. Ex. 57 was received in evidence and read to the jury 
as follows: 


“ Sibley Memorial Hospital 

“November 27,1937. 

* ‘ Dear Doctor : 

“Dr. Raymond Everett Selders has requested the privi¬ 
lege of treating the following in Sibley Memorial Hospital: 

“Medicine, Minor & Major Surgery, Normal & Abnormal 
Obstetrics, Minor & Major Gynecology. 

“As a member of the Advisory Committee on Medicine 
will you kindly indicate your approval or disapproval at 
the bottom of this letter and return it to the office of the 
President of the Hospital before Tuesday. 

“Very sincerely yours, R. Lee Spire, M. D., Chair¬ 
man. ’ ’ 



“Applicant’s credentials on file in the office of the Presi¬ 
dent. 

“Attention of the Committee is called to the fact that 
above applicant is one of the salaried physicians of the 
Home Owner’s Loan Corporation Group Health Associa¬ 
tion and that information as to his qualifications and corre¬ 
spondence in connection with his application will be found 
on file in the president’s office available to members ole the 
various committees concerned for their information. 

“Disapproved. 

“(Signed) Thomas E. Mattingly, 3\t D. 

“Explanation appended. 

“Dr. Lewis H. Taylor, Sibley Memorial Hospital, Wash¬ 
ington, D. C.: 

| 

“My Dear Doctor Taylor: 

“Asa member of the Medical Council, I have been aEkcd 
to indicate my approval or disapproval of the application 
of Dr. Raymond Everett Selders for the privilege of prac¬ 
ticing ‘Medicine’ in Sibley Memorial Hospital. Ordinarily 
I would regard it presumption to disapprove a candidate 
because in his application, he requested hospital privileges, 
other than those it is my jurisdiction to pass upon. Yet in 
this particular case, I cannot ignore the fact that this appli¬ 
cant, just ten years out of medical school, has requested, and 
has certified himself as eligible to receive such additional 
hospital privileges, that should they be granted, it will b0 the 
equivalent of the hospital board certifying him to prospec¬ 
tive patients, as competent to practice without restraint or 
exception, all of the highly specialized branches of the peal¬ 
ing Arts, with the possible exception of psychiatry. 

“Approval of this application, in its present form, would 
give to a stranger in our midst, privileges and sanctions 
not accorded to any other physician of professional Emi¬ 
nence, practicing in our hospitals or occupying major chairs 
in our two, white, grade A medical schools. This rather un¬ 
precedented application for extraordinary privileges comes 
strangely from one whose unsurpassed erudition has not 
yet been recognized by honorary degrees bestowed by:ap¬ 
preciative universities of learning, or stranger still, |has 
not been admitted to membership in either the American 
College of Surgeons or the American College of Physicians. 

86—6879 
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“I did note with interest, his alleged membership in our 
parent body, the American Medical Association and logically 
assumed that he subscribes to its ideals and is obedient to 
its regulation and discipline. If such be the case, he will 
readily appreciate its injunction, making it mandatory for 
responsible hospital executives and hospital trustees to 
protect their prospective patients from the preventable haz¬ 
ards incident to a desultory and indifferent exercise of their 
appointive powers, in passing upon the qualifications of 
members of the visiting staff. Whereas a moderate degree 
of leniency and compromise is excusable, relative to their 
approval of general practitioners, both the American Med¬ 
ical Association and the American College of Surgeons most 
emphatically insist tliat the credentials of those soliciting 
the privilege of practicing the specialties, be thoroughly 
and conscientiously challenged. These credentials are chal¬ 
lenged by responsible agencies of the organized medical 
profession despite the fact that the applicant may be al¬ 
ready possessed of a mandate and authority from the state, 
in the form of a license, to do the very act or acts, he peti¬ 
tions the hospital board to approve. 

“In this particular case, this applicant, like myself, is 
already licensed by the state to practice each and every 
branch of the Healing Arts for which he requests hospital 
privileges. So far as the state, in this instance, the Federal 
Government, is concerned, both the applicant and I have a 
legal right to practice medicine and surgery in all of its 
many branches, yet it is generally conceded that hospitals 
would be criminally derelict in their duty if they allowed 
their visiting staff, the comprehensive privileges sanctioned 
by the law. To protect the unsuspecting patient against 
incompetence, poor judgment, criminal negligence and rash 
experimentation, any or all of which might be legally de¬ 
fensible, the organized medical profession, acting through 
the appointive power of hospital boards and hospital execu¬ 
tives, lias forced high and exacting standards of internal 
discipline, professional competency and ethical liability 
upon all hospitals, without the dutiful observance of which 
no hospital may continue to operate with its seal of ap¬ 
proval. 

“To this end each and every applicant for hospital privi¬ 
leges, particularly in the specialties, must prove beyond any 
reasonable doubt, their indubitable fitness to receive the 
same. This means not only certifications of professional 
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competency but those qualities of character commensurate 
with the extent of the authority so delegated. I can hardly 
conceive of our Medical Council being so derelict in its 
duty and responsibility to prospective patients as to admit 
by inference, that one person can adequately qualify as 
internist, obstetrician, gynecologist, nose and throati spe¬ 
cialist and general surgeon, clothing him with authority 
and permission to perform the most hazardous and difficult 
procedures of these specialties. 

“It is not unreasonable to demand that the Medical 
Council of Sibley Memorial Hospital apply the samd con¬ 
scientious rules of procedure in granting these most Extra¬ 
ordinary privileges to a stranger in our midst as were used 
in the case of those of us who have been under the Medical 
Council’s direct observation for a far longer period than 
this applicant has been out of medical school. | 

“I personally shall continue to disapprove this appli¬ 
cant until he with some modesty and reasonableness, ihakes 
up his mind whether he desires hospital privileges as a gen¬ 
eral practitioner, nose and throat specialist, obstetijician 
and gynecologist, or a general surgeon. Because this ap¬ 
plicant has reduced his own request for hospital privileges 
to an absurdity by the unreasonable enormity of hi§ de¬ 
mands, I heartily disapprove of it and petition the Execu¬ 
tive Committee to reject it, in its entirety. 

Fraternally yours, Thomas E. Mattingly, Mi D.” 

i 

The defendants offered the following records identified 
as produced as the records of the Home Owners Loan Cor¬ 
poration : Dcf. Ex. for identification No. 48, Def. Ex. for 
identification No. 49, Def. Ex. for identification No. 50[ and 
Def. Ex. for identification No. 50-A, as follows: 

I 

Defendants 7 Exhibit 48 

Subpoena served on the undersigned in the case of the 
United States vs. American Medical Association, et al., 
#63,221, Criminal Docket, includes: 

Item 3. “All resolutions of the Board of Governors of 
the Federal Home Loan Bank Board pertaining in any 
way to Group Health Association, Inc. up to and includ¬ 
ing December 20, 1938”. 

Item 5. “Except from the minutes of the meeting of the 
Federal Home Loan Bank Board of October 1, 1936, pro- 
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viding for the drafting of a letter pertaining to group med¬ 
ical service for employees to be signed by the Chairman 
of the Board and sent to all employees together with a 
copy of the letter so drafted and sent to all employees”. 

This is to certify that the attached excerpt from the min¬ 
utes of a meeting of the Federal Home Loan Bank Board 
of October 1, 1936 is the only minute entry, including reso¬ 
lutions, in the minutes of the Federal Home Loan Bank 
Board pertaining in any way to Group Health Association, 
Inc., up to and including December 20, 1938. 

(Signed) J. Francis Moore, Secretary, Federal Home 
Loan Bank Board. 

Mr. K. R. Zimmerman, Director of Personnel, and Mr. 
Luke E. Keeley, Associate General Counsel, Home Owners’ 
Loan Corporation entered the meeting and discussed with 
the Board a plan for group medical service for employees 
of the Board and the agencies under its supervision. A 
committee was appointed consisting of Mr. Keeley, as 
Chairman, and Messrs. Loomis and Zimmerman to draft 
a letter on this subject for the signature of the Chairman 
of the Board to be sent to all employees. 


I hereby certify that the foregoing is a true and correct 
excerpt from the Minutes of a Meeting of the Federal Home 
Loan Bank Board, October 1, 1936. 

(Signed) J. Francis Moore, Secretary. 

January 28, 1937. 

To all Employees, Federal Home Loan Bank Board, Wash¬ 
ington, D. C.: 

Arrangements have been made for a meeting of all em¬ 
ployees of the Federal Home Loan Bank Board and its 
agencies at the Government Auditorium, located between 
the Department of Labor and Interstate Commerce Com¬ 
mission Buildings, on Constitution Avenue, at four o’clock 
Thursday afternoon, January 28. The subject of the for¬ 
mation of a group medical association is to be presented. 
It is requested that all but minimum skeleton staffs re¬ 
quired to handle telephones, etc., attend promptly at four 
o ’clock. 


(Signed) T. D. Webb, Vice Chairman. 


! 

I 

| 
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Subpoena served on the undersigned in the case of the 
United States vs. American Medical Association, | et al. 
No. 63,221, Criminal Docket, includes: 

Item 1. “Letter dated November 16, 1937 from Horace 
Russell, General Counsel to the Federal Home Loan Bank 
Board, with the notation thereon ‘Approved by Boarjd, No¬ 
vember 19, 1937, H. R. Townsend, Assistant Secretary V’ 

Item 4. “Letter dated November 16, 1937 from Horace 
Russell, General Counsel to Federal Home Loan Bank 
Board pertaining to Group Health Association, Inc., which 
was approved by said Board on November 19, 1937 f’. 

This is to certify that the attached letter dated Novem¬ 
ber 16, 1937 which corresponds with the request under 
Item I is the only letter in the files of the Federal jHomc 
Loan Bank Board which answers the description calljed for 
under Items 1 and 4. The two items appear to be ope and 
the same. 

i 

(Signed) J. Francis Moore, Secretary, Federal Home 
Loan Bank Board. 

November 16, 1937. 

Federal Home Loan Bank Board. 

Dear Sirs : 

I find that Group Health Association, Incorporated, has 
agreed to submit any amendment of its by-laws to the Fed¬ 
eral Home Loan Bank Board for approval, and the attached 
amended by-laws are submitted for such approval. 

The by-laws were amended by re-enactment in the at¬ 
tached form. Such amendment was necessitated to 
strengthen the legal position of the association. The brigi- 
nal by-laws provided for payment of cash indemnities upon 
certain contingencies, such as hospitalization outside of 
the area of its operation, and such provision would have 
made it an insurance organization. These revised byj-laws 
provide for it to secure doctors and provide hospital rooms 
and service for members to the extent of its available funds 
as limited in the by-laws, but do not provide for the pay¬ 
ment of any cash indemnity at all. There is no change of 
substance but merely a change of the legal nature of the 
contract in this respect. The original by-laws pernjitted 
membership after separation from the Federal service. 
This revision excludes membership except in the case of 
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employees of the executive branch of the Government, ex¬ 
cluding the Army and the Navy, and this provision is made 
to assure us the benefit of an exception from insurance 
regulations, if we are held to be an insurance company. 

While there are changes at a number of places in the by¬ 
laws, all of these are intended to strengthen the legal posi¬ 
tion of the association, and none of them seem to the Board 
of Trustees to be of any substance. The Federal Home 
Loan Bank Board is requested officially to approve the 
revised by-laws. 

Very truly yours, Horace Russell, General Counsel. 

Approved by Board November 19, 1937. 

(s) H. R. Townsend, Assistant Secretary. 


I hereby certify that the above is a true and correct car¬ 
bon copy of a letter with the original signature of H. R. 
Townsend thereon. 

(Signed) J. Francis Moore, Secretary. 


March 22, 1937. 

Mr. W. F. Penniman, President Pro tempore, Group Health 
Association, Inc., Washington, D. C. 

Dear Mr. Pexximan : 

Pursuant to your request of even date, the Board of Di¬ 
rectors of the Home Owners’ Loan Corporation today nom¬ 
inated A. S. R. Wilson and W. C. Kirkpatrick to be elected 
as trustees of Group Health Association, Inc., and as such 
trustees to be members of the executive committee of said 
Association. 

The Board of Directors deemed it unnecessary to nom¬ 
inate four with two to be elected. 

Very truly yours, H. R. Townsend, Assistant Secre¬ 
tary. 

HRT/EW 



Group Health Association, Inc. 

Washing-ton, D. C. 

March 22,19}37. 

The Federal Home Loan Bank Board, New Postoffice Build¬ 
ing, Washington, D. C. 

Gentlemen : 

In accordance with the terms of the contract by and 
between the Group Health Association, Inc., and the IJome 
Owners’ Loan Corporation, approved at a meeting of the 
Federal Home Loan Bank Board, held on March 17, ;1937, 
it is provided, among other things, that two of the Trustees 
of the Group Health Association, Inc., shall be elected from 
nominations made by the Federal Home Loan Bank Bloard, 
who shall be members of an Executive Committee of five. 

It is respectfully requested, that in compliance therewith 
the Federal Home Loan Bank Board furnish the 0roup 
Health Association, Inc., with the names of those it desires 
to be placed on the ballot. If agreeable to the Federal 
Home Loan Bank Board, it would be preferable to; pro¬ 
vide the names of four candidates which will be grouped 
separately on the ballot and instructions given to vote for 
two. 

Very truly yours, Group Health Association,! Inc., 
By (signed) W. F. Penniman, President Pro! tem¬ 
pore. 


Group Health Association, Inc. 


Washington, D. C. 


April 3,1937. 


To: Mr. Fred W. Catlett, Member Federal Home 
Bank Board. From: William F. Penniman. 


Loan 

i 


Pursuant to paragraph four of the agreement between 
the Group Health Association, Inc., and the Home Owners’ 
Loan Corporation, we take pleasure in presenting to you 
herewith a copy of the by-laws of this Association as 
adopted by its Board of Trustees March 22, 1937, andj later 
amended. 

It would be appreciated if the Association could receive 
an early reply as to whether or not these by-laws meet with 
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the approval of the Board of Directors of the Home Owners’ 
Loan Corporation. 

Group Health Association, Inc., By (s) Wm. F. Pen- 
niman, President. 

I hereby certify that the above is a true copy of a letter 
in the records in the Office of the Secretary, Federal Home 
Bank Board. 

(Signed) J. Francis Moore, Secretary, Federal Home 
Loan Bank Board. 

Whereas, Home Owners’ Loan Corporation contracted 
with Group Health Association, Incorporated, for certain 
services to be rendered as is shown by the resolution of 
March 17,1937, and the contract in Minute Exhibit File Xo. 
519, and 

Whereas, said contract requires said association to pro¬ 
vide by-laws satisfactory to the Corporation and to provide 
in its by-laws for two of its directors to be elected from 
nominations made by the Federal Home Loan Bank Board 
who shall be members of an Executive Committee of five, 
and 

Whereas, proposed by-laws have been submitted and con¬ 
sidered, therefore: 

Be It Resolved, that said by-laws submitted as shown in 
Minute Exhibit File Xo. 519 be approved subject to amend¬ 
ment as follows: 

By striking the words “and administrative” in the first 
line of Section 4, of Article V, on Page 9; and 

By adding to Section 1, of Article IX, the following: 

“Provided that so long as the association is obligated to 
Home Owners’ Loan Corporation to permit the Federal 
Home Loan Bank Board to designate two members of the 
Board of Trustees who shall be members of the Executive 
Committee, no amendment shall be adopted which would 
violate that obligation.” 

I hereby certify the above is a true and correct copy of 
a resolution adopted by the Board of Directors of Home 
Owners’ Loan Corporation on June 4, 1937. 

(Signed) H. R. Townsend, Assistant Secretary. 
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Group Health Association, Incorporated 
1328 Eye Street, N. W. 
Washington, D. C. 


October 23, l|937 


Mr. F. W. Catlett, Member of the Board, Federal ;Home 
Loan Bank Board Building, Washington, D. C. 


Dear Mr. Catlett : 


I 

! 

i 

i 

i 


You are invited to attend a dinner at the Mayflower; Hotel 
next Saturday evening, October 30th, at 6:30 o’clock. 

This occasion marks the inauguration of a plan sponsored 
and developed by the employees of the Home Owners ] Loan 
Corporation and other agencies under the Home Loan; Bank 
Board, to provide for themselves and their families^ com¬ 
plete medical service at low monthly rates, through the 
establishment of a modern diagnostic and treatment clinic. 

The principal speaker will be Dr. Richard Cabot of 
Harvard University, an outstanding medical authority, who 
has been in the forefront in the study of group practice and 
group payment plans. For many years he was Chief of the 
Medical Staff of the Massachusetts General Hospital and 
is now Professor Clinical Medicine at the Harvard Medical 
School. Other distinguished speakers will be present. 

Tickets, which are $2.50 each, may be obtained froijn Mr. 
Ormond E. Loomis. It is hoped you will find it convenient 
to attend. 

Sincerely yours, (S) W. F. Penniman, President. 

j 

I hereby certify that the above is a true copy of a letter 
in the records in the Office of the Secretary, Federal Home 
Loan Bank Board. 

(Signed) J. Francis Moore, Secretary, Federal 
Home Loan Bank Board. 


The exhibit included the By-Laws of Group Health. 


i 

i 
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(Defendants’ Exhibit No. 49) 

(Ink notation) 

M.E.F.#519 

12/2/37 

H. R. Townsend 
December 2,1937. 

Hon. R. N. Elliott, Acting Comptroller General of the 

United States, Washington, D. C. 

Dear Mr. Elliott : 

In response to the request of your representatives, I have 
caused to be prepared certified copies of the action of the 
Board of Directors of Home Owners’ Loan Corporation 
affecting its relationship with Group Health Association, 
Incorporated, which includes copy of the contract between 
Home Owners’ Loan Corporation and Group Health Asso¬ 
ciation, Incorporated. I attach also copy of the opinion 
of the General Counsel of the Corporation dated March 11, 
1937, memorandum from him to Members of the Board and 
others dated December 28,1936, and copy of an opinion and 
brief prepared by the legal staff, dated December 23, 1936. 

I might add that the Director of Personnel of Home 
Owners’ Loan Corporation made a study of the question of 
health conditions amongst its employees, including absences 
on account of illness, and conditions arising from indebted¬ 
ness for doctors’ and hospital bills, and advised the Board 
that lieavv losses were resulting from the conditions exist- 
ing and that it would contribute to the accomplishment of 
the purposes of the Corporation to provide medical exam¬ 
ination upon employment and supervision of emergency 
rooms maintained by the Corporation and visiting nurse 
service maintained in connection with sick leaves, and to 
assist in preventing the conditions complained of. Upon 
those considerations and others, it was the opinion of the 
Board of Directors of Home Owners’ Loan Corporation 
that the contract referred to should be entered into and 
the various adjustments made therein. 

If we can furnish you further information in connection 
with this matter we shall be glad to do so. 

Verv trulv vours, T. D. Webb, Vice Chairman. 

*>*>•>/ • 

HR E NM 
Enc. 
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I hereby certify that the above is a true and correct copy 
of a carbon copy of a letter in the file of the Office of the 
Secretary, Home Owners’ Loan Corporation. 

J. Francis Moore, Secretary. (Seal.) 

Home Owners’ Loan Corporation 
Washington 

March 11, 1937. 

Office of Horace Russell, General Counsel, Home Okners’ 

Loan Corporation. 

Dear Sirs: 

I attach a proposed resolution authorizing a contract 
between Home Owners’ Loan Corporation and Group 
Health Association, Incorporated, copy of which prpposed 
contract is attached. 

In my opinion, Home Owners’ Loan Corporation hds legal 
power to adopt such resolution and enter into suclh con¬ 
tract, if in the opinion of the Board of Directors the (service 
to be rendered under the contract and the benefits to flow 
from the arrangement are necessary for the most (Efficient 
operation of the Corporation for the accomplishment of its 
purposes, and if in the opinion of the Board of Directors the 
price paid is a reasonable price. 

I supplied Members of the Board and certain executives 
with a memorandum on this subject and a copy of the brief 
of the law on December 28, 1936, which provide 4 more 
adequate discussion, if you desire it. 

Very truly yours, Horace Russell, General 

Attach. 

I hereby certify that the attached, consisting of nine (9) 
pages, is a true copy of the original memoranda and opin¬ 
ion on file in the office of the Secretary, Home Ojwners’ 
Loan Corporation. 

J. Francis Moore, Secretary, Home Owners j’ Loan 
Corporation. 

Federal Home Loan Bank Board 

! 

Washington 

i 

Office of Horace Russell, General Counsel. 

December 28, 1936. 

Memorandum to: Members of the Board, Mr. R. B. Zim¬ 
merman, Mr. Charles A. Jones, Mr. Preston Delaiio, Mr. 
Nugent Fallon. 


Cpunsel. 
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I attach for your information a brief on the question of 
the authority of the Federal Home Loan Bank Board and 
Home Owners’ Loan Corporation to incur reasonable ex¬ 
penses in the encouragement of a Federal Credit Union 
amongst its employees and in the encouragement of the 
development of an organized medical service for the gen¬ 
eral benefit of its employees. The same rules of law apply 
to Federal Savings and Loan Insurance Corporation. 

This matter has been carefully studied and we are of 
the opinion that in each case such reasonable expense may 
be incurred. 

It is for the Board to determine in each case what is 
reasonable expense in this connection. I do not believe that 
it could be said that it would be reasonable expense to incur 
the total expense and provide completely a medical service, 
but on the other hand, it certainly would, in my opinion, 
be reasonable to incur the expense of investigating the 
question of an organized medical service and give advice 
and encouragement to the development of such, if, in the 
judgment of the Board, such development would promote 
the welfare of the establishment. How much further than 
the latter proposition would be reasonable is a matter for 
the exercise of the discretion of the Board. 

In the case of a credit union, nominal space may be pro¬ 
vided and all of the meetings of the union and all of its 
business may be transacted outside regular office hours, and 
it is clear that such would be justifiable. In some cases 
credit unions are being operated, I am informed, where the 
corporation, or establishment, or department, not only pro¬ 
vides space, but provides such space during regular office 
hours and also provides personnel during regular office 
hours for the conduct of the business, and indeed, provides 
substantially for all expenses of the union. How much ex¬ 
pense between these two extremes is reasonable and neces¬ 
sary for the welfare of the employees, and, therefore, of 
the establishment is a matter for the exercise of the dis¬ 
cretion of the Board of Directors. 

Horace Russell, General Counsel. 

Attach. 

cc—Briefs Section, 
hr ;enm; j 
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Legal Department Home Owners’ Loan Corporation 

Washington 

i 

December 23, 1^36. 

Opinion 

Credit Union I 

Question. 

The question has arisen as to whether the Federal IHome 
Loan Bank Board and the Home Owners’ Loan Corpora¬ 
tion may incur expense for space and employees’ time for 
the operation of a credit union, which is organized and 
operated for the general benefit and relief of employees. 

A further question has arisen as to whether such expense 
may be incurred for space and employees’ time for reason¬ 
able assistance in connection with the organization and 
operation of a medical service for the general benefit of 
employees. 

Opinion. 

Both questions are answered in the affirmative. 
Discussion. 

Section 19 of the Federal Home Loan Bank Apt, as 
amended, provides in part as follows: 

“The board shall have power to select, employ, and fix 
the compensation of such officers, employees, attorneys, and 
agents as shall be necessary for the performance pf its 
duties under this Act without regard to the provisions of 
other laws applicable to the employment or compensation 
of officers, employees, attorneys, and agents of the United 
States. * * * The board * * * shall determine its fieces- 
sarv expenditures under this Act and the manner in which 
they shall be incurred, allowed and paid. * * *” 

This gives the Board broad authority to employ | addi¬ 
tional personnel and to incur necessary expenses in order 
to carry out the duties of the Board under the Act. j Sec¬ 
tion 4(j) of Home Owners’ Loan Act of 1933, as amended, 
provides in part, as follows: 

The Corporation shall have power to select, employ!, and 
fix the compensation of such officers, employees, attorneys, 
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or agents as shall be necessary for the performance of its 
duties under this Act, without regard to the provisions of 
other laws applicable to the employment or compensation 
of officers, employees, attorneys, or agents of the United 
States. * * # The Corporation shall be entitled to the free 
use of the United States mails for its official business in the 
same manner as the executive departments of the Govern¬ 
ment, and shall determine its necessary expenditures under 
this Act and the manner in which they shall be incurred, 
allowed, and paid, without regard to the provisions of any 
other law’ governing the expenditure of public funds. * * * ” 

The general rule is that corporations have those pow’ers 
which are expressly granted in addition to those impliedly 
granted as reasonably incident and necessary to the carry¬ 
ing out of the powers expressly granted. 

In McCulloch v. Maryland, (4 Wheat. 316), it is held that 
the word “necessary” is not to be given a narrow’, restricted 
meaning. 

In the case of Gilbert v. Norfolk & W. Ry. Co., (1933), 171 
S. E. 814, Judge Kenna states in his opinion, as follow’s: 

“Consistent w’ith the general rule that a private business 
corporation is carried on primarily for the profit of the 
stockholders, and that therefore its charter powers and 
those of its board of directors must be exercised for that 
purpose, it has, nevertheless, been generally held that such 
corporations may, for the ultimate benefit of the corpora¬ 
tion itself translated into profit, use the funds of such cor¬ 
poration for purposes which might appear directly to be 
charitable and humanitarian. It has been held that private 
corporations may take proper steps to insure adequate 
housing, school facilities, and churches; that they may sup¬ 
ply medical attention for their employees, defray the ex¬ 
penses of taking care of injured employees, maintain bene¬ 
fit funds for sick and injured employees, and perform a 
variety of other acts w’hich, upon their face, yield no direct 
return or benefit to the corporation and are in the nature 
of humanitarian grants to the employee. Without citing 
specific cases to maintain this general assertion, reference 
may be had for that purpose to the annotation following 
the case of Dodge v. Ford Motor Companv, 3 A. L. R. 443 
(case 204 Mich. 459,170 N. W. 668, 3 A. L.*R. 413). * # *” 
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In this annotation, 3 A. L. R. 443, at page 444, it is stated 
as follows: 

“It is within the powers of a manufacturing corporation 
which has removed its plant to a sparsely settled Ideality, 
to purchase land in excess of its own needs, to make ex¬ 
penditures for streets and sewers, and a water ^supply 
therefor, to erect houses to be sold or rented to its em¬ 
ployees, and to make contribution towards the establishment 
of a church, school, free library, and free baths, jsuch a 
policy on its part reasonably tending to insure the continued 
and faithful service of a skilled and contented biody of 
operators. Steinwav v. Steinway & Sons, 1896, (1J Misc. 
43, 40 N. Y. Supp. 718).” 

Federal Credit Unions are organized under the Federal 
Credit Union Act (June 26, 1934, c. 750, sec. 1, 48 Stat. 
1216), and in section 17 of said act are authorized to act 
as fiscal agents of the United States when requested so to 
do by the Secretary of the Treasury. 

Credit unions are cooperative associations operating for 
the purpose of promoting thrift and of creating a isource 
of credit for worthwhile purposes for its members. Through 
their operation saving is made easy and convenient. Credit 
unions are non-commercial in the sense that there are no 
promotional profits and that all investors share a)ike in 
proportion to the number of shares they own. The statute 
prescribes that membership is limited to persons having 
a common bond of occupation or association. Thtis, the 
Washington Home Owners’ Loan Corporation Federal 
Credit Union is exclusively for employees of the agencies 
under the Federal Home Loan Bank Board. A credit union 
now operates in each of the Regional Offices, the Richmond 
State Office and the San Antonio District Office. It is ex¬ 
pected that each of the Home Owners’ Loan Corporation’s 
State Offices will soon have a credit union established. 
There are now upwards of 5,000 credit unions in the United 
States, of which 1,800 are under Federal charter and |super- 
vision as made possible by the Federal Credit Union |Act. 

It is assumed that in all cases where this question would 
arise the credit union is limited solely to the employees of 
the Federal Home Loan Bank Board agencies. R. N. Elli¬ 
ott, Acting Comptroller General of the United States, on 
November 3, 1936, held that in the absence of specific 1 statu- 
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tory authority therefor, the Postmaster General may not 
lease or provide free of charge vacant space in Federal 
post office buildings to private parties, private enterprises 
or commercial concerns and that the two credit unions oc¬ 
cupying space in the Post Office Building at Oakland, Cali¬ 
fornia, which were incorporated under the laws of the State 
of California were private enterprises. 

As the credit unions are under the Federal Credit Union 
Act organized for the purpose of promoting thrift and 
creating a source of credit for its members who in the case 
of the Washington Home Owners’ Loan Corporation Fed¬ 
eral Credit Union are employees of agencies under the 
Federal Home Loan Bank Board, it seems that the Federal 
Home Loan Bank Board has authority under the act to 
incur expense for space and employees’ time for the oper¬ 
ation of a credit union which is organized and operated for 
the general benefit and relief of employees of agencies 
under it, and it also has authoritv under the act to incur 
expense for space and employees’ time for reasonable as¬ 
sistance in connection with the organization and operation 
of a medical service for the general benefit of employees. 
The Home Owners’ Loan Corporation has both authority 
under the act and implied authority as reasonably inci¬ 
dent and necessary to the carrying out of the powers ex¬ 
pressly granted in the act to incur expense for space and 
employees’ time for the operation of a credit union which 
is organized and operated for the general benefit and relief 
of its employees and also to incur expense for space and 
employees’ time for reasonable assistance in connection 
with the organization and relief of its employees and also 
to incur expense for space and employees’ time for reason¬ 
able assistance in connection with the organization and 
operation of a medical service for the general benefit of 
its employees. 
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Opinion—Credit Union 

I 

Prepared by (s) Charles A. Barnard, Attorney. 

i 

Approved, (s) Kenneth G. Heisler, (s) Horace Russell. 

December 23, 1936 

Adm. Group Health, December 15, *1938 

I 

Mr. R. L. Nagle, Secretary 
Federal Home Loan Bank Board 
Washington, D. C. 

Dear Mr. Nagle : 

j 

The following comments are offered with respect to 
changes in the By-Laws of Group Health Association!, Inc. 

Mr. E. K. Neumann, of the Legal Department of j Home 
Owners’ Loan Corporation, who took charge of such litiga¬ 
tion as the Association was obliged to engage in, urgfed the 
Board of Trustees not to alter the Association’s structure 
as contained in the By-Laws other than changes made ne¬ 
cessary by revision of rates. The Board of Trustees ad¬ 
hered to this request and Mr. Neumann has approved the 
changes embodied in the revised draft now before the Fed¬ 
eral Home Loan Bank Board for approval. At thg same 
time, in conversations with the Department of Justice, at¬ 
torneys representing it indicated that it probably woqld be 
best not to make radical changes in our By-Laws unt|il cer¬ 
tain questions now before the courts concerning the [Asso¬ 
ciation had been settled. On advising the Department of 
Justice what we intended to do with respect to ou^ rate 
structure, its representatives indicated their agreement. 

The Advisory Council, consisting of approximately 51 
persons, recommended to the Board of Trustees manji other 
£ es ond ^ liaf are contained in the present draft. 
These suggested changes were not adopted and are thfe ones 
that really reflect structural changes in the Association’s 
set-up. 

By reference to Article VIII on page 9 of the draft, you 
will observe that amendments to the Bv-Laws mav be! made 

v * 

by a two-thirds majority (8 members) of the Board of 
Trustees, at any regular or special meeting, with tbe ex¬ 
ception that amendments to Article VIII and Section 7 of 
Article VII shall be made only after submission to qnd by 

87—6879 
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vote of members of the Corporation. The particular por¬ 
tion referring to submission of amendments to members is 
new matter in the present revision and, of course, is in¬ 
tended for action in the future and not in the past. Hereto¬ 
fore, amendments to the By-Laws as provided in Article 
IX, Section 1 of the By-Laws, as revised to October 25,1937, 
contained the following: 

“Sec. 1. Amendments to these by-laws may be made, by 
affirmative vote of a two-thirds majority of the Trustees of 
the corporation at any regular meeting or at any special 
meeting when the proposed amendment has been set out in 
the notice of such meeting.” 

Respectfully, (S.) W. C. Kirkpatrick, President. 

cc: Mr. John H. Fahey, Chairman, Mr. T. D. Webb, Vice- 
Chairman, Mr. Fred W. Catlett, Board Member, Mr. Wil¬ 
liam H. Husband, Board Member. 

Copy 

Memorandum 

March 1, 1937. 

To: Mr. Stevenson, Mr. Catlett, Dr. Hoagland, Mr. Rus¬ 
sell. 

From: R. R. Zimmerman, Group Health Association, Inc. 

This is something of a prospectus of our proposed group 
health plan. Arrangements have been made for Mr. Rick- 
cord of The Twentieth Century Fund, Inc., to discuss de¬ 
tails of the plan with the Board at 10:30 o’clock, tomorrow 
morning. I am giving you this prospectus as you may 
have opportunity to sketch the material before the meeting. 

R. R. Zimmerman. 

Att. 

I hereby certify that the above is a true and correct copy 
of an unsigned memorandum in the files of the Office of the 
Secretary, the original thereof not being in the files of the 
Secretarv. 

J. Francis Moore, Secretary. 

March 15, 1941. 

This is to certify that “prospectus” submitted under 
Item 2 of subpoena to the Home Owners’ Loan Corpora- 
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tion is a photostat copy of the “prospectus” included in 
Minute Exhibit File Number 519 in the Office of the Secre¬ 
tary, Home Owners’ Loan Corporation. This certification 
is made in lieu of submitting additional copy for the Minute 
Exhibit File. j 

J. Francis Moore, Secretary. 

(Defendants’ Exhibit No. 50) 

Group Health Association, Inc. 

For Employees of | 

Federal Home Loan Bank Board 
And Affiliated Agencies. 

Purpose i 

To bring the services of specially trained physicians and 
the benefits of modern medical equipment to people of 
average means, while preserving the personal relationship 
between patient and doctor. 

Background 

For some time, a group medical plan for employees of 
the Federal Home Loan Bank Board and its agenciejs has 
been studied. After extensive research followed by several 
preliminary meetings with some of our officials, a plah was 
created. j 

Mr. R. V. Rickcord of the Twentieth Century Fundj, who 
is considered an authority in the field of group medicine, 
assisted materially in the formation of the plan. It was 
then presented to a meeting of about 1200 employee^, the 
majority of whom indicated their interest in the proposal. 

Since then over 800 employees have signed applications 
for membership and it is estimated 100 additional! em¬ 
ployees will desire to join as soon as the benefits are avail¬ 
able. 

! 

Present Problem | 

The general health of our employees is a natural concern 
to Management from the standpoints of interrupted 'Work 
and cost occasioned by lost time. It is estimated that ab¬ 
sence from work caused by sickness costs the Federal Home 
Loan Bank Board and its agencies in excess of one-ihalf 
million dollars annually. 
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Regular physical examinations with the opportunity of 
consulting competent physicians in whom employees have 
confidence and the knowledge that the doctor bills can be 
paid without hardship will lead to highly desirable pre¬ 
ventive medicine and a reduction of sickness. 

An analysis of money spent by the average person for 
medical treatment shows that only 2% goes for preventive 
purposes. A group medical service plan such as we con¬ 
template will stimulate our employees to take proper steps 
to prevent illness. 

The benefits of the plan are primarily for the employees 
of the Washington Office, but through action taken by the 
Medical Director, it is believed that similar benefits may 
be made available to our field employees, especially those 
in Regional Offices, by cooperating with similar groups in 
other cities. 

There are at present 22 nurses in our employ assigned 
to the larger offices whose combined salaries total over 
$30,000. In addition, about $6,000 is spent annually for 
emergency room supplies and equipment. 

While it is true these nurses work under local administra¬ 
tive supervision, they have no one to assist them in technical 
matters, health education, etc. Our Medical Director would 
work out many improvements in practice and procedure 
for the nurses and assist them in the matter of proper and 
adequate materials and increase the effectiveness of our 
emergency service. 

The employment of persons physically unfit or with com¬ 
municable diseases could be eliminated in the Home Office 
and in many of the large field offices where arrangements 
have been made with other medical groups by requiring a 
physical examination. Surely our employees should be pro¬ 
tected by this precaution. 

Facilities 

Employees will elect a Board of Trustees who, in turn, 
will appoint a Medical Director and a Business Administra¬ 
tor. There would be assistants including physicians, tech¬ 
nicians, nurses and clerical employees. Most of the service 
would be furnished at headquarters, suitably located in 
the downtown district of Washington, having the necessary 
consulting, examining and treatment rooms, and equipped 
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with apparatus and materials for extensive examination, 
diagnosis and treatment. 

The medical benefits will include: 

Consultations, treatments, analyses, X-Rays 

Physical examinations 

Surgery 

Obstetrics 

Hospitalization 

Health education 

Subscription Rates 

Based on information secured from other groups!which 
are furnishing these services, and the creation of afi item¬ 
ized budget of expenses, medical service would be furnished 
to members at the following rates: 

j 

For the individual .$2.20 per month 

For the family.$3.30 perjmonth 

Drugs, medicines, biologicals, appliances and other ma¬ 
terials would be procured upon prescription or special ar¬ 
rangements at reduced rates. 


The Patient Speaks 

The rich can buy the benefits of modern medical science. 
The very poor get these benefits in charitable or tax sup¬ 
ported clinics. But most of us who work for a liviijg and 
wish to pay for what we get cannot afford the full advantage 
of modern medicine. 

When it comes to medical care, the best is none tod good 
for anybody. I would like to have my private doctor, who 
knows me and understands my problems. But I would like 
to feel certain that my doctor never treats me for anything 
with which he is not completely familiar; I wish that he 
would never hesitate to call in a consultant. I would like 
to feel, too, that my doctor has at hand all of the modern 
apparatus necessary to aid him. I wish that X-Rays and 
laboratory tests were sufficiently inexpensive so that Ij could 
afford them whenever I need them. 

When I get sick enough, the doctor sends me to k hos¬ 
pital where there are all kinds of equipment. But perhaps 
hospital bills could be avoided, and much sickness could 
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be prevented, if it were possible for me to take advantage of 
modern medical science even while I am well. 

It would be perfect to have a doctor, and a staff of special¬ 
ists, and a place where they have everything. 

The Doctor Speaks 

The doctor can choose between two alternatives: he can 
become a “family doctor” doing general practice, or he 
can specialize. The average family doctor collects from 
whomever he can and wishes he had more opportunity for 
advanced study. The specialist, if he practices alone, finds 
it necessary to ask high fees for his services, and has a 
tendency to lose intimate contact with other fields of medi¬ 
cine. 

Medical research has made immense strides, but medical 
administration has been slow in bringing the results to 
the people. A doctor may live in a great medical center 
like Washington and vet be unable to take full advantage 
of all the modern advances in diagnosis. We ought to have 
all the technical and laboratory services close at hand, and 
so moderately priced that we could use them without hesi¬ 
tation for our patients. 

A perfect way to practice would be to have my own 
patients whose personal problems I know, and to be so 
situated that the factor of expense would never make it 
impossible for me to call in consulting physicians when 
they are needed. It would be fine to work in daily contact 
with a group of physicians. In this way my medical knowl¬ 
edge would be continually enriched and co-ordinated with 
other fields of medicine. Does this ideal have to remain a 
dream; can it not be accomplished by our organizing and 
co-operating? 

What Is Group Medicine? 

Medical care of a high quality has been made possible 
by recent scientific advances. The means used to distribute 
medical service to the public sometimes fail to keep pace 
with the development of medical knowledge. As this knowl¬ 
edge has advanced, new fields of specialization, and new 
accessories to diagnosis and treatment of disease have de¬ 
veloped. “Group medicine” is a method of co-operative 
practice which brings together under one roof a number of 
physicians, the modern devices, and the technical assist- 




ants required for complete medical care. Every patient of 
the group of co-operating physicians and surgeons has not 
only the services of his own doctor, but also the attention 
of a large group of doctors. 

Besides making complete modern medical care available 
to its patients, group medical practice results in a | great 
decrease in the expense of this care. Shared overhead, co¬ 
operative utilization of costly equipment, and completely 
organized technical help servicing a large number of physi¬ 
cians, greatly lower the cost to the patient. 


Thoroughness Is the Keynote of Group Medical Service 

Complete Analytical Diagnostic Study: When it is deemed 
advisable by the attending physician, patients are I given 
a complete analytical diagnostic study in which all tjie re¬ 
sources of modern medicine are utilized. 


After a thorough general medical examination, careful 
studies are made in all the special departments. In ieverv 
case the following laboratory tests are performed: urinaly¬ 
sis, blood counts, serological tests, electrocardiogram, X- 
Ravs of the teeth, heart and lungs, abdomen, gall-bladder, 
and a fluoroscopic study of the entire gastro-intestinal 
tract. 


When further information is desired, additional labora¬ 
tory tests and X-Ray studies are made. These include 
examination of stomach contents, feces, spinal fluid, special 
blood tests, basal metabolism, X-Ray of the bones, joints, 
sinuses, etc. Such an examination is possible at the Group 
Health Association because of the co-ordinated functioning 
of its many departments, and its complete equipment. 

The constant co-operation between the physicians study¬ 
ing a case assures every patient that interrelated j facts 
will be properly observed and that an adequate program 
of treatment will be instituted. The rational and efficient 
method of administering this service at the Group makes 
it available to thousands to whom it has previously been an 
inaccessible luxurv. 


A Complete Eye Service Assures Thorough Examination 

and Correct Glasses 

Eyestrain causes headaches, nervousness, and tiredness, 
and always leads to a further impairment of vision. | Cer¬ 
tain disorders of the body are due to eyestrain, and c|m be 
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cured by properly fitted glasses. It is found frequently, 
on the other hand, that persons are wearing glasses un¬ 
necessarily, and that their eye disorder is due to disease in 
another portion of the body. 

In the eye department at the Association the eyes are 
carefully examined by a specialist. Such conditions as con¬ 
junctivitis, styes, ulcers, cataracts, and glaucoma are read¬ 
ily diagnosed and treated here. Vision is thoroughly tested, 
and when necessary correct glasses are prescribed. 

Complete Maternity Care 

Complete medical service is available to expectant mo¬ 
thers including prenatal examinations, hospitalization, de¬ 
livery and post-partum care. Here any woman may feel 
confident that she is obtaining the best of care throughout 
the entire period of her pregnancy. 

Proper Care of Children in Babyhood Helps Assure A 

Healthy Life 

Pediatrics: Perhaps no other single factor is so import¬ 
ant in assuring life-long good health as proper medical at¬ 
tention during childhood. Working out proper feeding 
formulae for infants and watching over the first months of 
their lives are important factors. A child should be watched 
carefully for the first sign of heart, allergic, or glandular 
disturbances which, if neglected, often result in permanent 
invalidism. 

Modern immunization procedures for children, protect¬ 
ing them against smallpox, dipthheria, scarlet fever, and 
whooping-cough will also be available. These children’s di¬ 
seases need the attention of a trained physician to prevent 
possible serious consequences. 

Surgery 

In no single field has more progress been made during the 
last fifty years than that of surgery. And yet, in no single 
field are the costs of adequate care so prohibitive. To the 
fees of the surgeon, often in itself a serious burden, are 
added the expenses of hospitalization, anesthesia, drugs 
and the use of the operating room. 

These prohibitive costs are responsible every year for in¬ 
numerable deaths which could have been prevented by 
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timely surgery, particularly in such conditions as appendi¬ 
citis, intestinal obstructions and early cancer. The services 
of our surgeon are available for the removal of tonsils and 
adenoids, appendix, gall bladders, goitre operations and 
other similar operations. 

| 

Hospitalization 

Hospitalization will be provided to patients as recom¬ 
mended by the Medical Director or staff physician. All of 
the facilities necessary for the comfort and safety |of the 
sick are at the command of our physicians. 

In the event of accidents or sudden illness ambulance 
service is ready at all times without a charge to the pktient. 

Men and Machines 

| 

In the early days of medicine a stethoscope and a dlinical 
thermometer were about the only mechanical aids available 
to the physician. But as medicine marches on, intricate 
machines are developed to aid man in his battle with di¬ 
sease and death. These complicated instruments!, used 
chiefly in diagnosis, are often beyond the means of the 
average practitioner. Even if he could afford tjiem a 
doctor practicing by himself might use them so infrequently 
as to make their maintenance a prohibitive expense.j Yet, 
when the need arises, it is imperative that he have it 

But a group of physicians practicing together can own 
and make use of all the costly equipment so necessary to 
diagnosis and treatment. They can give their patieijts the 
benefits of these technical facilities at a fraction bf the 
ordinary cost. 

In the field of diagnosis X-Rays find their greatest! value 
in the early detection of disease. Tuberculosis of the lungs 
may be discovered by X-Ray studies of the chest jat an 
early stage, when direct examination by a thoroughly com¬ 
petent physician may fail to disclose it. The use of| these 
valuable diagnostic aids results in a decrease of suffering 
and in a prolongation of life. Nevertheless, advantage is 
not always taken of this valuable aid in the study |of di¬ 
sease because of its expense. 



1386 


Estimated Budget 


Technical Staff 


Medical Director (surgeon) .$ 7,500 

Special Nursing. 2,000 

Hospitalization . 7,500 

Physicians, four . 18,000 

Nurses, two, for laboratory, physio¬ 
therapy, X-Ray and office serv¬ 
ices . 3,600 

Clerical and Cleaning. 1,400 $40,000 


Technical Services 

•Medical Equipment .$ 2,000 

Interest Charges (vearlv aver, at 

5%) .*. 200 

Depreciation . 1,200 

Drugs and Material, clinical. 1,000 

Ambulance . 200 4,600 


Office Expenses 

Rental .$ 2,000 

Office Equipment . 400 

Light, Telephone, Janitor and other 

Utility services . 1,000 

Office Supplies . 300 

Laundry . 200 

Insurance . 1,000 4,900 


$49,500 


Analysis 

900 Members would pav. 30,888 

Deficit .’. $18,612 

**834 Members would pay.$28,234.80 

Deficit . $21,265.20 


When the plan is put into effect, it is conservatively esti¬ 
mated that membership will aggregate between 834 and 
900, indicating a mean deficit of about $20,000. 
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! 

It is therefore recommended that the Board assist the 
enterprise to the extent of $20,000 during its early< exist¬ 
ence. 

# Total $10,000 to be paid for on five-year basis, j 

* "Number of signed applications in hand. 

| 

(Defendants’ Exhibit 50-A) 

Whereas, Home Owners’ Loan Corporation desijres to 
provide physical examination of applicants for employ¬ 
ment, before employment, supervision of its presedt pro¬ 
visions for emergency treatment, and to cooperate in pro¬ 
viding a substantially complete medical and hospital serv¬ 
ice to its employees and their families, all in the interest of 
the acquisition and maintenance of the highest possible type 
of personnel, which in the judgment of the Corporation is 
necessary for the accomplishment of the purposes of the 
Corporation, and 

Whereas, Group Health Association, Incorporate^, has 
been formed by certain employees of the Corporation to 
provide a substantially complete medical and hospital serv¬ 
ice, which is in position to provide the service the Corpora¬ 
tion requires, therefore, it is agreed as follows: 

1. Group Health Association, Incorporated, agrees to 
provide a staff and service to provide a substantially com¬ 
plete medical and hospital service to employees (j>f the 
Home Owners’ Loan Corporation who are its members on 
substantially the basis outlined in the mcmorandunji sub¬ 
mitted to the Members of the Board by Mr. R. R. Zimmer¬ 
man, dated March 1, 1937. 

2. Group Health Association, Incorporated, further 

agrees to provide at its headquarters at the request pf the 
Home Owners’ Loan Corporation physical examinations 
at the time of employment of all new employees in the 
Washington office. |. 

3. Group Health Association, Incorporated, shall be re¬ 
quired and agrees to manage and supervise the emergency 
rooms and the employees in the nursing service maintained 
in connection with such emergency treatment and in visita¬ 
tions to employees of the Washington office who are op sick 
leave. 

4. Group Health Association, Incorporated, farther 
agrees to provide bylaws satisfactory to the Corporation 
and to provide in its bylaws for two of its directors! to be 

i 

i 



1388 


elected from nominations made by the Federal Home Loan 
Bank Board, who shall be members of an executive com¬ 
mittee of five. 

5. In consideration of the foregoing, and all of the bene¬ 
fits to flow to the Home Owners’ Loan Corporation, as a 
result of the operation of Group Health Association, Incor¬ 
porated, Home Owners’ Loan Corporation agrees to pay 
$10,000 upon request, and beginning on the date of the es¬ 
tablishment of its service the sum of $833.33 monthly in ad¬ 
vance for a period of twelve months, and thereafter the 
sum of $1,666.67 per month for the succeeding twelve 
months. 

6. It is further agreed that this contract shall remain in 
full force and effect for a period of two years from the 
date of the establishment of its service by the Group Health 
Association, Incorporated. 

Authorized, entered into, executed and delivered by both 
parties as of the 22nd day of March, 1937. 

Home Owners’ Loan Corporation. By John H. 
Fahey, Chairman, Board of Directors. Group 
Health Association, Inc. By W. F. Penniman, 
President. 


M.E.F. #519, 2/23/38. H. R. Townsend, p. 8423. 


Contract 

Whereas on March 22, 1937, a contract was entered into 
between the undersigned Home Owners’ Loan Corporation 
and Group Health Association, Incorporated, and 
Whereas since said date Group Health Association, In¬ 
corporated, has completed its organization, has established 
its clinic, and is now prepared to provide, and is providing, 
on a reasonable monthly prepayment basis, a group medi¬ 
cal and hospitalization service which is of direct and in¬ 
direct benefit to the Home Owners’ Loan Corporation in 
providing such of its employees as desire to join the Group 
Health Association the opportunity to secure, on such rea¬ 
sonable monthly prepayment basis, medical service, pre¬ 
ventive as well as curative, and hospitalization, and 

Whereas since the execution of such contract certain of 
its provisions have already been performed, and certain 
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changes have occurred which make it desirable to simplify 
and adjust the terms of the contract referred to, 

Therefore It Is Agreed by and between the Home Owners’ 
Loan Corporation and Group Health Association, Incor¬ 
porated, that Group Health Association, Incorporated, 
shall, for a period of at least two years from November 
1,1937, operate its clinic and provide substantially complete 
medical and hospital service to such employees of the [Home 
Owners’ Loan Corporation as care to join it on a reasonable 
monthly prepayment basis, and that it continue to main¬ 
tain the high standard professional service it now aifords, 
all in accordance with its character and under by-laws sat¬ 
isfactory to the Corporation. 

I 

In Consideration of the benefits already received and to 
be received during the period of this contract, the Home 
Owners’ Loan Corporation has paid to Group Healtjh As¬ 
sociation, Incorporated, the full amount provided }n the 
contract referred to, and the receipt of such sum ih full 
of all obligations of the Home Owners’ Loan Corporation 
is hereby acknowledged. 

Executed And Delivered this the 23d day of February, 
1938. 

i 

Home Owners’ Loan Corporation. By John F. 
Fahey, Chairman; R. L. Nagle, Secretary, (jjrroup 
Health Association, Incorporated. By Ormcfnd E. 
Loomis, Vice President. (Seal.) 


Home Owners’ Loan Corporation 

j 

Memo 

j 

To: Mr. T. D. Webb. 

From: R. R. Zimmerman. 

Date: March 9, 1937. 

Subject: Nominees for Board of Trustees of Group Health 
Association. 

I thought the Board would be interested in knowing the 
names of those nominated by the Nominating Comnjrittee, 
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from which eleven members of the Board of Trustees for 
the Group Health Association will be elected. 

(S.) R. R. Zimmerman. 

Attachment: List of Nominees. 

I herebv certify that the above is a true and correct 
copy of an original copy of a memorandum on file 
in the Office of the Secretary, Home Owners ’ Loan 
Corporation. (S.) J. Francis Moore, Secretary. 
(Seal.) 


Nominees 


Name 

Ormond Loomis . 

R. T. Berry. 

W. F. Penniman. 

Mrs. Pearl B. Murphy 

Horace Russell. 

Wilbert Thompson . .. 

William Prigg. 

Tom Dalv. 

Charles D. Otterson .. 

L. E. Ring . 

Mrs. Helen Andrews . . 

Ivan Carson. 

Tom Klechak . 

Mabel Hanson. 

George Hubbell . 

H. R. Townsend. 

C. K. Berlin. 

Loretta White. 

Ralph Weese. 


Department 

. Board 

.General Manager 

.Assistant General Mgr. 

.Examining Division 

.Legal 

. Legal 

. Auditing 

. Auditing 

.Personnel 

. Loan Service 

. . . General Manager, Correspond¬ 
ence Section 

.Property Management 

. HOLC Comptroller 

HOLC Comptroller, Purchase and 

Supply 

.Reconditioning 

. Secretary 

.FHLBB Comptroller 

.Public Relations 

.Research and Statistics 


March 9, 1937. 

I hereby certify that this is a true and correct copy 
of an original on file in the Office of the Secretary, 
Home Owners’ Loan Corporation. J. Francis 
Moore, Secretary. (Seal.) 
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Group Health Association, Inc., Washington, 



C. 


March 22, 1937. 

Office 


The Federal Home Loan Bank Board, New Post 
Building, Washington, D. C. 


Gentlemen : 

In accordance with the terms of the contract by aind be¬ 
tween the Group Health Association, Inc., and the Home 
Owners’ Loan Corporation, approved at a meeting of the 
Federal Home Loan Bank Board, held on March 17f, 1937, 
it is provided, among other things, that two of the Trustees 
of the Group Health Association, Inc., shall be elected from 
nominations made by the Federal Home Loan Bank Board, 
who shall be members of an Executive Committee of five. 

It is respectfully requested, that in compliance j there¬ 
with the Federal Home Loan Bank Board furnish the Group 
Health Association, Inc., with the names of those it desires 
to be placed on the ballot. If agreeable to the Federal 
Home Loan Bank Board, it would be preferable to provide 
the names of four candidates which will be grouped sepa¬ 
rately on the ballot and instructions given to vote fpr two. 

Very truly yours, Group Health Association, Inc. 

By W. F. Penniman, President Pro Tempoije. 

(Memo, in handwriting in right-hand margin: Ballard 
substituted for Wilson subsequently. H.R.T. 10/14/38) 

(Memo, in handwriting on bottom of letter: Board of 
Directors nominated only two—A. S. R. Wilson and W. C. 
Kirkpatrick—3/22/37. (See P. 6837 HOLC Minutes) Pen¬ 
niman notified. H. R. Townsend) 


(Minute Exhibit File No. 519, Home Owners’ Loan Corpora¬ 
tion, March 22, 1937) 

(Copy) | 


Group Health Association, Inc., Washington, D. C. 

March 2^, 1937. 

The Federal Home Loan Bank Board, New Post Office 
Building, Washington, D. C. 

Gentlemen : 

In accordance with the terms of the contract by and be¬ 
tween the Group Health Association, Inc., and the Home 


I 

! 

! 
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Owners’ Loan Corporation, approved at a meeting of the 
Federal Home Loan Bank Board, held on March 17, 1937, 
it is provided, among other things, that two of the Trustees 
of the Group Health Association, Inc., shall be elected from 
nominations made by the Federal Home Loan Bank Board, 
who shall be members of an Executive Committee of five. 

It is respectfully requested, that in compliance therewith 
the Federal Home Loan Bank Board furnish the Group 
Health Association, Inc., wuth the names of those it desires 
to be placed on the ballot. If agreeable to the Federal Home 
Loan Bank Board, it would be preferable to provide the 
name of four candidates which will be grouped separately 
on the ballot and instructions given to vote for two. 

Very truly yours, Group Health Association, Inc. 

By (S.) W. F. Penniman, President Pro Tempore. 

(Board of Directors nominated only two—A. S. R. Wilson 
and W. C. Kirkpatrick—3/22/37.) 

Penniman notified. 

(S.) H. R. Townsend. 

November 16, 1937. 

Federal Home Loan Bank Board 
Dear Sirs: 

I find that Group Health Association, Incorporated, has 
agreed to submit anv amendment of its bvlaws to the Fed- 
eral Home Loan Bank Board for approval, and the attached 
amended bylaws are submitted for such approval. 

The bylaws were amended by re-enactment in the at¬ 
tached form. Such amendment was necessitated to 
strengthen the legal position of the association. The orig¬ 
inal bylaws provided for payment of cash indemnities upon 
certain contingencies, such as hospitalization outside of the 
area of its operations, and such provision would have made 
it an insurance organization. These revised bylaws provide 
for it to secure doctors and provide hospital rooms and 
service for members to the extent of its available funds as 
limited in the bylaws, but do not provide for the payment 
of any cash indemnity at all. There is no change of sub¬ 
stance but merely a change of the legal nature of the con¬ 
tract in this respect. The original bylaws permitted mem¬ 
bership after separation from the Federal service. This 
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revision excludes membership except in the case of' em¬ 
ployees of the executive branch of the Government, exclud¬ 
ing the Army and the Navy, and this provision is made to 
assure us the benefit of an exception from insurance regula¬ 
tions, if we are held to be an insurance company. 

While there are changes at a number of places in thp by¬ 
laws, all of these are intended to strengthen the legal posi¬ 
tion of the association, and none of them seem to the Board 
of Trustees to be of any substance. The Federal itonie 
Loan Bank Board is requested officially to approve tlie re¬ 
vised bylaws. 

Very truly yours, Horace Russell, General Counsel. 

Approved by Board November 19, 1937. 

(s) H. R. Townsend, Assistant Secretary. (Seal.) 

I hereby certify that the above is a true and correct!copy 
of a letter with the original signature of H. R. Townsend 
thereon. 

J. Francis Moore, Secretary. 


Exact Copy 

I 

(Ink Notation) M. E. F. #519, 12/2/37. 

H. R. Townsefid. 

December 2, 1937. 

Hon. R. N. Elliott, j 

Acting Comptroller General of the United States, 
Washington, D. C. 

Dear Mr. Elliott: | 

In response to the request of your representatives, I j have 
caused to be prepared certified copies of the action ojf the 
Board of Directors of Home Owners’ Loan Corporation 
affecting its relationship with Group Health Association, 
Incorporated, which includes copy of the contract between 
Home Owners’ Loan Corporation and Group Health Asso¬ 
ciation, Incorporated. I attach also copy of the opinion of 
the General Counsel of the Corporation dated Mardh 11, 
1937, memorandum from him to Members of the Board 
and others dated December 28, 1936, and copy of an opinion 
and brief prepared by the legal staff, dated December 23, 
1936. 


88—6879 
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I might add that the Director of Personnel of Home Own¬ 
ers’ Loan Corporation made a study of the question of 
health conditions amongst its employees, including ab¬ 
sences on account of illness, and conditions arising from in¬ 
debtedness for doctors’ and hospital bills, and advised the 
Board that heavy losses were resulting from the conditions 
existing and that it would contribute to the accomplishment 
of the purposes of the Corporation to provide medical ex¬ 
amination upon employment and supervision of emergency 
rooms maintained by the Corporation and visiting nurse 
service maintained in connection with sick leave, and to as¬ 
sist in preventing the conditions complained of. Upon these 
considerations and others, it was the opinion of the Board 
of Directors of Home Owners’ Loan Corporation that the 
contract referred to should be entered into and the various 
adjustments made therein. 

If we can furnish you further information in connection 
with this matter we shall be glad to do so. 

Very truly yours, T. D. Webb, Vice Chairman. (Seal.) 

HR. E. NM 
Enc. 

I herebv certify that the above is a true and correct coin* 
of a carbon copy of a letter in the file of the Office of the 
Secretary, Home Owners’ Loan Corporation. 

(Signed) J. Francis Moore, Secretary. 

I hereby certify that the attached, consisting of two 
pages is a true copy of the carbon copy of a statement en- 
titfed 

4 4 Accounts Receivable 
Purchase & Supply Section 
Group Health Association, Inc. 

Outstanding to April 30, 1938” 

on file in the Office of the Secretary, Home Owners’ Loan 
Corporation. 

(Signed) J. Francis Moore, Secretary. (Seal.) 



I 

Exact Copy 

(Ink Notation) M. E. F. #519, 5/18/38. 

H. R. Townsend, p. 86j32. 


Accounts Receivable 
Purchase & Supply Section 
Group Health Association, Inc. 
Outstanding to April 30,1938 

Bulletin Board—Dec. 10, 1937—Constructed by the 


penter—$2.50. 
Duplicating Services: 


For Req. No. 

Mr. Berry. - 

Mr. Penniman. - 

Mr. Berry. - 

Mr. Penniman. A-40S08 

Mr. Penniman. A-41702 

Group Health. - 

Mr. South. A-44160 

Room 522. A-46309 

Group Health. A-44618 

Mr. Berry. A-51805 

Mr. Berry. A-54378 

Mr. Berrv. A-55374 

Room 327. A-53420 

Room 327. A-53420 


Total 


i 


i 


Car- 


Job No. 

Date 

Finished 


4-261 

4-16 (1937)* 

26.70 

4-317 

4-22 

1 1.77 

4^75 

4-29 

| 1.91 

7-355 

7-29 

;16.07 

8-65 

8-3 

I 8.86 

8-458 

8-31 

142.55 

9-147 

9-9 

5.24 

9-418 

9-23 

i 3.80 

9-178 

11-15 

308.00 

11-251 

11-18 

| 1.95 

12-281 

12-15 

! 2.39 

12-556 

12-29 

1.96 

12-150 

1-27 (1938)* 

6.33 

12-151 

1-28 

12.07 


442.10 


( )* Ink notation on original copy. 


Job. No. 

4-261 Letters, notices, ballots, and envelopes. $26.70 

4-317 Letters. 1.77 

4- 475 Letter. 1.91 

7- 355 Memorandum and article, “Have you Paid Your Doctor”.. . !16.07 

5- 65 Building Plan. i 8. S6 

8- 458 Miscellaneous duplicating services. 142.55 

9- 147 General conditions of specifications of medical clinic. j 5.24 

9-418 Photostat copies showing lighting fixtures. j 3.80 

9-178 Forms, blanks, pads, reports, instructions, etc., for use in clinic. SjOS. 00 

11- 251 Assignment forms. ! 1.95 

12- 281 Hour change notices. ! 2.39 

12-556 Legal brief. ! 1.96 

12-150 Statement form. j 6.33 

12-151 Purchase order forms. 112.07 


I hereby certify that the attached, consisting of HQLC 
Form 629, dated April 21, 1938, consisting of one pagej two 
sides, is a true and correct copy of such form, with spaces 
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filled in with typewriter and by ditto process, on file in the 
office of the Secretary, Home Owners’ Loan Corporation. 
Also, that the letter from W. C. Kirkpatrick to Mr. R. L. 
Nagle, dated May 11, 1938 and attached, is a true and cor¬ 
rect copy of a carbon copy of a letter on file in the office of 
the Secretary, Home Owners’ Loan Corporation. 

(Signed) J. Francis Moore, Secretary. (Seal.) 

Home Owners’ Loan Corporation 

Exact Copy 

“M. E. F. #519, Reso. 5/16/38. 

H. R. Townsend, p. S624. 

(Office) Home office 
FHLBB Building 
Washington, D. C. 

*Ink notation on original copy. 

(Date) April 21, 1938. 

Invitation To Bid 

(Sale of Non-Expendable Property) 

The Home Owners’ Loan Corporation proposed to sell 
to the highest bidder, Corporation-owned furniture as 
listed below. You are invited to inspect this equipment and 
submit your quotation to the above office not later than 
Monday, April 25, 1938, at 11:00 A. M., at which time all 
bids will be opened. Place your bid in the bidder’s price 
column. 

To be filled in before submission to bidder. 

To be filled in after return 
from bidder 
Voucher Voucher 

HOI-C Ma- Bidder’s or or 

Article tap; Xo. Type Size terial Price P.O. Xo. P.O. Price Remarks 

23 Chairs—Tube Steel 856—Tag 10S663354 
3803 S70 1225 6322 853 1815 1007 
8483 Tag—3752 Tag—10407 692 638S 
6332 4599 541 1907 558 8487 1151 
2715 

2 Chairs—Typist 8727 (Tag 88-49A) 

1 Chair—Swivel—Walnut Wood W/A 2319 
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1 Chair—Side—Walnut Steel—General | 

Fireproofing Tag—2043 
1 Typewriter—Underwood Nsls. #3905979 
1 Typewriter—Underwood Std. #4446177 
1 Typewriter—L. C. Smith #1068869 
1 Desk—60" Sec. Walnut Steel—2681 

1 Desk—60" Flat Top—Walnut Steel—2683 

6 Fans—General Electric S—47744 S—57013 
S—51227 S—56492 S—46191 S—49858 

2 Files—1 Drawer Letter—G. S. 8707 409-9R 
1 Clock—Electric Wall HOLC 35-23A 

1 Infra-Red Lamp (Gibson 202) 

1 Table 60" G. S. 5133 
1 Table 50" 6403 G. S. 

1 Table 36" Typist 7513 
1 Table 36" Tvpist 3 drawers Drop Leaf 
Oak 23925 

1 Desk 45" Type. Green Steel #10716 

This equipment can be seen on the Second Floor at 1328 
Eye Street, X. W. between 6:30 and 7:30 P. M. April! 22, 
1938. i 


If my bid is accepted, I shall make payment of the pro¬ 
posed purchase price in full, in the form of certified chjeck, 
Cashier’s check, or Postal Money Order, made payable to 
the Treasurer of the Home Owners’ Loan Corporation. 
Upon payment, the title of the furniture passes to me, land 
any handling thereof and thereafter will be made at!my 
risk. I also understand that final approval of the Washing¬ 
ton Office of the Home Owners’ Loan Corporation must be 
secured before my bid can be accepted, and that the right 
is reserved to reject any and all bids. 

Signed: 


Address Firm Name 

- By-| 

Title or Position! 


Telephone No. 
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Group Health Association, Inc. 

Washington, D. C. 

May 11,1938. 

To: Mr. R. L. Nagle, Secretary HOLC 
From: W. C. Kirkpatrick 

Re: Sale of Surplus Furniture to GHA by HOLC 

I am in receipt of a copy of a memorandum from Mr. H. 
Caulsen, Assistant Secretary, addressed to Mr. D. C. Hair 
and the writer, under date of May 10, relative to the subject 
captioned above. Attached to this memorandum is a copy 
of Mr. Russell’s opinion, under date of May 9, to the Cor¬ 
poration, in which he indicates that the furniture in ques¬ 
tion may be sold to this Association if the Board of Di¬ 
rectors of the Home Owners’ Loan Corporation deems it 
advisable. 

I shall appreciate it if you will advise me as to whether 
or not the Board is willing to sell the furniture in question 
to this Association at a total cost of $300.00 (all furniture 
now in place at the clinic, 1328 Eye Street, N. W.) on terms 
which will enable the Association to pay for such furniture 
at the rate of $20.00 per month. I understand there are one 
or two typewriters, or possibly three, included in the list 
of furniture at the clinic which are of very little use because 
of their condition. It may be necessary that some adjust¬ 
ment will have to be made in connection with these type¬ 
writers. 

I shall appreciate, ho-wever, hearing from you after you 
have consulted with the Board on this question. 

W. C. Kirkpatrick, President. 

WCK :BJ 

#519 

“The Board of Directors approved proposed amend¬ 
ments to Sections 4,5 and 7 of Article II, Section 6 of Article 
III, Sections 5 and 6 of Article IV and Sections 1, 2, 3, 4, 6 
and 7 of Article X of the by-laws of Group Health Associa¬ 
tion, Inc. as presented by said Association. A copy of the 
proposed amendments will be found in Minute Exhibit File 
#519.” 

I hereby certify that the above is a true excerpt from the 
Minutes of a Meeting of the Board of Directors of the Home 
Owners’ Loan Corporation held on May 2, 1938. 

(Sgd.) H. R. Townsend, Assistant Secretary. 





I 
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(Pencil Notation M.E.F. #519 5/2/38. H. R. Townsend 
p. 8587. 

Mr. E. K. Neumann 

Horace Russell 

(Copy) 

I 

i 

I have your memorandum of April 19, 1938, in reference 
to Group Health Association by-laws and see no objection 
to the proposed amendments. 

I suggest that you check this matter with Mr. Kenpeth 
G. Heisler who has worked on the question before and put 
the matter, which in your opinion should be acted upon 
by the Board of Trustees, in proper form for action and 
discuss it with the president and go before the Boanjl of 
Trustees and ask for such action as you advise. I believe 
the Board meets next Monday. 

(Signed) Horace Russell, General Counsel. 

Attach. 

i 

To the Federal Home Loan Bank Board: 

i 

The Conference above suggested was held, resulting in 
changes as outlined. 

(Signed) A. Blaine York, Counsel. 

April 27, 1938. 

Federal Home Loan Bank Board. 

W. C. Kirkpatrick. 

April 28, 1938. 

Amendment of By-Laws G. H. A. 

j 

Counsel for Group Health Association have fojind 
that the following amendments to its by-laws will re¬ 
lieve it of some rather embarrassing moments in disposing 
of the case of G. H. A. vs. U. S. Attorney and others ijtow 
pending in the IT. S. Court for the District of Columbia. 
None of the changes go far beyond the process of so Ire- 
vamping the language as to better meet the legal questions 
raised. It is hoped you will not find the changes objection¬ 
able. 

(1) Amend Section 4 of Article II to read as follows: j 

“Dependents of those hereafter becoming members of this 
corporation will not be eligible to the benefits of this coipo- 

i 

i 

i 

| 

i 
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ration until the member lias been in good standing for a 
period of three calendar months, beginning with the date of 
his or her application, provided, however, that this section 
shall not apply to dependents of members in good standing 
as of the date of beginning operations . 

“Employees who do not apply for membership within one 
calendar month from the date of entrance on duty in the 
government service aforesaid shall not be eligible to the 
benefits of this corporation until three calendar months af¬ 
ter the date of their application, during which three months, 
however, no dues shall be paid by or be chargeable to such 
applicants .” 

(2) Amend Section 5 of Article II to read as follows: 

“The Board of Trustees shall reject an application for 
membership without cause if the applicant is not an em¬ 
ployee of the character hereinabove designated. It shall 
have the right, for just and reasonable cause, to reject any 
application for membership, and may drop or expel from 
membership, after not less that fifteen ( 15 ) days notice and 
hearing before the Board of Trustees , any person who, in 
the opinion of said Board of Trustees, shall have abused 
the privileges of his membership or is otherwise guilty of 
wrongful conduct detrimental to the corporation or its mem¬ 
bership. The Board of Trustees, after hearing as herein¬ 
before provided, shall be the sole judge of whether the con¬ 
duct in question warrants expulsion from membership. 
Membership dues shall end upon expulsion .” 

(3) Amend Section 7 of Article II to read as follows: 

“No dependent of a member not listed on the dependent 
list of such member at the time he becomes a member shall 
be eligible for benefits hereunder until the expiration of 
three calendar months after such dependent is placed on the 
dependent list of such member, with the exception of newly 
married wives or husbands, or newly born children, who 
shall be eligible for such benefits from the date of listing 
provided such listing is made not later than one calendar 
month after such marriage or birth. No dependent in any 
case shall be eligible for benefits at a time when the member 
himself is not so eligible.” 
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(4) Amend Section 6 of Article III to read as fcjllows: 

“Every member shall have the right to vote, ini person 
or by proxy, in any election or at any meeting of the corpo¬ 
ration.'’ 1 

(5) Amend Section 5 of Article V to read as follows: 

“The Board of Trustees shall contract for and ip behalf 
of the members of this corporation, with physicians duly 
licensed to practice their profession in the District of Co¬ 
lumbia, who shall render such service to the member 3 as may 
be provided in said contract. One of said physicians shall 
be designated as the Medical Director, who, with the ap¬ 
proval of the Trustees, may engage the services of such as¬ 
sistants, orderlies, nurses, or other help, in order to properly 
render the services contracted for. 

i 

! 

(6) Substitute the following in lieu of Section 6,j Article 
V, to-wit: 

“ The Board of Trustees shall in no way regulate o f super¬ 
vise the practice of medicine by any physician with whom it 
contracts for the care of members nor shall it in ayy way 
supervise, regulate or interfere with the usual professional 
relationship between such physician and his patiept mem¬ 
ber, and every such contract entered into by and between a 
physician and the corporation shall contain a positive cove¬ 
nant to that effect. 

(7) Amend Section 1 of Article X to read as follows: 

! 

11 The contract or contracts to be made by this corpora¬ 
tion on behalf of the members thereof with physicians, as 
provided in Section 5 of Article V, or with others, shall 
provide for the following services to members: 

“Medical and surgical examinations and treatments, in¬ 
cluding examinations in special departments, such; as re¬ 
fractions of eyes, laboratory tests, x-ray examinations, sur¬ 
gical operations, confinement cases, and professional con¬ 
sultations, nursing and ambulance facilities, house calls, 
and hospitalization in a semi-private room (two-bed room) 
ora private room, limited in either case to a period! not to 
exceed 21 days for any one illness; provided, however, that 
each member desiring to occupy a private room or ik semi¬ 
private room of his own choice shall pay so much of the cost 
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of such room as shall exceed the sum of $4.00 per day; pro¬ 
vided, further, that such member shall make such advance 
payments to assure the aforesaid reimbursement as the 
Trustees shall require; and provided, further, that the bene¬ 
fits provided outside of the territory of the association shall 
be limited to the provision of a hospital room for the time 
and as is herein provided. 

“Members or dependents in order to avail themselves of 
medical and surgical service shall come to the doctor’s office 
if such is possible from the nature of their illness. Doctors 
will answer necessary house calls within a radius of ten 
miles from the District of Columbia line, except that the. 
Medical Director may provide for house calls not exceeding 
twenty miles. Members will furnish such doctor with any 
information he may request relative to their condition and 
membership and should , at all times, have available their 
membership card for identification. 

“The extent that medical service relating to the forego¬ 
ing items will be furnished to members shall be determined 
and prescribed by the Medical Director or his representa¬ 
tives in each individual case.” 

(S) Amend Section 2 of Article X to read as follows: 

“The contract or contracts to be made by this corpora¬ 
tion on behalf of the members, with physicians, as provided 
in Section 5 of Article V of these By-Laws, or with others, 
shall not provide for the following services to members: 

(1) Treatment of industrial accident cases; 

(2) Surgery of the brain or nervous system; 

(3) Any treatment after the time that the Medical Direc¬ 
tor recommends commitment to an institution in mental, 
tubercular, drug or alcohol addiction cases. 

(9) Amend Section 3 of Article X to read as follows: 

“ Any contract entered into by the corporation on behalf 
of its members ivill require the members to pay for the fol¬ 
low' ing: 

(1) Medicines, drugs, surgical appliances, such as ortho¬ 
pedic devices and crutches; eye glasses; artificial limbs or 
eyes; and hearing devices; 

(2) Radium and deep x-ray treatments; 

(3) Dental work; 
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(4) Oxygen tanks or tents and materials; 

(5) Blood transfusions; 

( 6 ) Special nursing service if not ordered by the Medical 
Director; 

(7) Treatment, services, supplies and other itefiis pre¬ 
scribed or ordered by a physician not in a contractual rela¬ 
tionship with the corporation and its member, but employed 
by an individual member, including fees of such physician. 

( 8 ) Treatment of venereal diseases at the rate ctf Fifty 
Cents (50<0 per treatment. 

(9) Hospitalization in excess of that mentioned in (Section 
1 of this article. 

“The corporation shall make an effort to secur<> at re¬ 
duced rates all the medical services and items foif which 
the member is required to pay.” 


(10) That the following be adopted in lieu of Section 4 
of Article X, as follows, to-wit: 


“Section 4 (a) The corporation does not guarantee that it 
will provide any or all of the services above specified and 
for which it will attempt to contract on behalf of it's mem¬ 
bers and it shall not be liable to any member or liis depend¬ 
ent in any manner whatever if it should for any reason, in¬ 
cluding lack of funds, be unable to procure any of all of 
said services when called upon to do so. 


“(b) The corporation does not guarantee that any physi¬ 
cian or physicians with whom it may enter into a contract 
to render services to its members will perform such contract 
awl its only obligation in the event of the breach of such 
contract by any physician shall be to use its best effort to 
procure the needed, services from another source. 

“(c) The corporation shall not be liable to its members 
or their dependents for any act of omission or commission 
on the part of physicians or other persons with u\hom it 
may contract for the rendition of services to its members 
and their dependents. 

i 

(11) That Section 6 of Article X be amended to read as 
follows: 


“Any person referred to herein as dependent, to bq eligi¬ 
ble to the benefits of the corporation, must be totally de¬ 
pendent upon a member of the corporation for a livelihood 


i 

I 
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prior to and at the time of such person’s disability and prior 
to and at the time of need of medical service. Under this 
provision persons who are regularly working and receiving 
compensation for their services are not dependent, with the 
exception that wife or husband, or school children who work 
during the summer months only, may be considered depen¬ 
dent. Any member who accepts benefits hereunder to which 
he is not entitled, or who secures such benefits for any per¬ 
son not entitled thereto, shall pay a penalty commensurate 
with the value of the services so received as may he deter¬ 
mined by the Board of Trustces. yy 

(12) Repeal all of Section 7 of Article X. 

Respectfully IV. C. Kirkpatrick, President. 

Approved:-, Chairman;-. Vice-Chair¬ 

man. 

The defendants re-offered portions of the records of the 
Twentieth Century Fund, the Good Will Fund and the Joint 
Committee of the Twentieth Century Fund and the Good 
Will Fund marked Def. Exs. 41, 40, 39, 38, 31, 32, 33, 34, 
35, 36, and 37, all of which are set out in defendant’s offer 
of proof, pages 1011-1025 supra. 

The defendants supplemented the offers of proof prev¬ 
iously made and in connection therewith offered the letter 
of Comptroller General Elliott to Senator McCarran dated 
December 16,1937, and the exhibits thereto annexed marked 
Def. Ex. 22. This exhibit, except enclosures, is identical 
in words and figures with the letter heretofore set forth 
under the offer of proof made during the testimony of Dr. 
Woodward marked Def. Ex. 30, pages 910-920 supra. 

The enclosures read as follows: 

(Exhibit A) 

December 28, 1936. 

Memorandum to: 

Members of the Board, Mr. R. R. Zimmerman, Mr. Charles 
A. Jones, Mr. Preston Delano, Mr. Nugent Fallon. 

I attach for your information a brief on the question 

of the authoritv of the Federal Home Loan Bank Board 
* 

and Home Owners’ Loan Corporation to incur reasonable 
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expenses in the encouragement of a Federal Credit Union 
amongst its employees and in the encouragement pf the 
development of an organized medical service for tlie gen¬ 
eral benefit of its employees. The same rules of lawj apply 
to Federal Savings and Loan Insurance Corporation. 

This matter has been carefully studied and we pre of 
the opinion that in each case such reasonable expense may 
be incurred. 

It is for the Board to determine in each case what is 
reasonable expense in this connection. I do not pelieve 
that it could be said that it would be reasonable expense 
to incur the total expense and provide completely a medi¬ 
cal service, but on the other hand, it certainly would, in 
my opinion, be reasonable to incur the expense of investi¬ 
gating and the question of an organized medical service 
and give advice and encouragement to the development of 
such, if, in the judgment of the Board, such development 
would promote the welfare of the establishment. Hoyr much 
further than the latter proposition would be reasonable is 
a matter for the exercise of the discretion of the Board. 

In the case of a credit union, nominal space may be pro¬ 
vided and all of the meetings of the union and all of its 
business may be transacted outside regular office hours, 
and it is clear that such would be justifiable. In son4 cases 
credit unions are being operated, I am informed, where the 
corporation, or establishment, or department, not only pro¬ 
vides space, but provides such space during regulai* office 
hours and also provides personnel during regulaij office 
hours for the conduct of the business, and indeed, provides 
substantially for all expenses of the union. Howj much 
expense between these two extremes is reasonable and 
necessary for the welfare of the employees, and therefore, 
of the establishment is a matter for the exercise of the 
discretion of the Board of Directors. 

Horace Bussell, General Counsel. 

Attach, cc—Briefs Section. hr;erm;j. 


i 

i 

i 

I 


| 
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Opinion—Credit Union 

December 23,1936. 

Legal Department, Home Owners’ Loan Corporation 
Horace Russell, General Counsel, Washington, D. C. 
Question 

The question has arisen as to whether the Federal Home 
Loan Bank Board and the Home Owners ’ Loan Corporation 
may incur expense for space and employees’ time for the 
operation of a credit union, which is organized and operated 
for the general benefit and relief of employees. 

A further question has arisen as to whether such expense 
may be incurred for space and employees’ time for reason¬ 
able assistance in connection with the organization and 
operation of a medical service for the general benefit of 
employees. 

Opinion 

Both questions are answered in the affirmative. 
Discussion 

Section 19 of the Federal Home Loan Bank Act, as 
amended, provides in part as follows: 

“The board shall have power to select, employ, and 
fix the compensation of such officers, employees, attorneys, 
and agents as shall be necessary for the performance of 
its duties under this Act without regard to the provisions 
of other laws applicable to the employment or compensation 
of officers, employees, attorneys, and agents of the United 
States. * * * The board * * * shall determine its 

necessary expenditures under this Act and the manner in 
which they shall be incurred, allowed and paid. * * * ” 

This gives the Board broad authority to employ additional 
personnel and to incur necessary expenses in order to carry 
out the duties of the Board under the Act. 

Section 4(j) of Home Owners’ Loan Act of 1933, as 
amended, provides in part, as follows: 

“The Corporation shall have power to select, employ, 
and fix the compensation of such officers, employees, at- 
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torneys, or agents as shall be necessary for the performance 
of its duties under this Act, without regard to tlie pro¬ 
visions of other laws applicable to the employment qr com¬ 
pensation of officers, employees, attorneys, or agents of 
the United States. * * * The Corporation shall be 

entitled to the free use of the United States mails |for its 
official business in the same manner as the executive depart¬ 
ments of the Government, and shall determine its! neces¬ 
sary expenditures under this Act and the manner in which 
they shall be incurred, allowed, and paid, without iregard 
to the provisions of any other law governing the expendi¬ 
ture of public funds. * * * ” 

The general rule is that corporations have those powers 
which are expressly granted in addition to those impliedly 
granted as reasonably incident and necessary to the! carry¬ 
ing out of the powers expressly granted. 

In McCulloch v. Maryland (4 Wheat. 316), it is held that 
the word “necessary” is not to be given a narrow, re¬ 
stricted meaning. 

In the case of Gilbert v. Norfolk & W. Ry. Co. (1933), 
171 S. E. 814, Judge Kenna states in his opinion, as fallows: 

“Consistent with the general rule that a private business 
corporation is carried on primarily for the profit |of the 
stockholders, and that therefore its charter powers and 
those of its board of directors must be exercised fpr that 
purpose, it has, nevertheless, been generally held thpt such 
corporations may, for the ultimate benefit of the corpora¬ 
tion itself translated into profit, use the funds of suchjcorpo- 
ration for purposes which might appear directly! to be 
charitable and humanitarian. It has been held that private 
corporations may take proper steps to insure adequate 
housing, school facilities, and churches; that they may 
supply medical attention for their employees, defray the 
expenses of taking care of injured employees, maintain 
benefit funds for sick and injured employees, and perform 
a variety of other acts which, upon their face, yield!no di¬ 
rect return or benefit to the corporation and are 'in the 
nature of humanitarian grants to the employee. I With¬ 
out citing specific cases to maintain this general assertion, 
reference may be had for that purpose to the annotation 
following the case of Dodge v. Ford Motor Compjmv, 3 
A. L. R. 443 (case 204 Mich. 459, 170 N. W. 668, 3 A! L. R. 
413). * 


# > > 





1408 


In this annotation, 3 A. L. R. 443, at page 444, it is 
stated as follows: 

“It is within the powers of a manufacturing corporation 
which has removed its plant to a sparsely settled locality, 
to purchase land in excess of its own needs, to make ex¬ 
penditures for streets and sewers, and a water supply there¬ 
for, to erect houses to be sold or rented to its employees, 
and to make contribution towards the establishment of a 
church, school, free library, and free baths, such a policy 
on its part reasonably tending to insure the continued and 
faithful service of a skilled and contented body of opera¬ 
tors. Steinwav v. Steinway & Sons, 1896, (17 Misc. 43, 
40 N. Y. Supp.* 718).” 


Federal Credit Unions are organized under the Fed¬ 
eral Credit Union Act (June 26, 1934, c. 750, sec. 1, 48 Stat. 
1216), and in section 17 of said act are authorized to act 
as fiscal agents of the United States when requested so to 
do by the Secretary of the Treasury. 

Credit unions are cooperative associations operating for 
the purpose of promoting thrift and of creating a source 
of credit for worthwhile purposes for its members. Through - 
their operation saving is made easy and convenient. Credit 
unions are non-commercial in the sense that there are 
no promotional profits and that all investors share alike 
in proportion to the number of shares they own. The 
statute prescribes that membership is limited to persons 
having a common bond of occupation or association. Thus, 
the Washington Home Owners’ Loan Corporation Federal 
Credit Union is exclusively for employees of the agencies 
under the Federal Home Loan Bank Board. A credit union 
now operates in each of the Regional Offices, the Richmond 
State Office and the San Antonio District Office. It is ex¬ 
pected that each of the Home Owners’ Loan Corporation’s 
State Offices will soon have a credit union established. 
There are now upwards of 5,000 credit unions in the United 
States, of which 1,800 are under Federal charter and sup¬ 
ervision as made possible by the Federal Credit Union 
Act. 

It is assumed that in all cases where this question would 
arise the credit union is limited solely to the employees 
of the Federal Home Loan Bank Board agencies. 
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R. N. Elliott, Acting Comptroller General of the United 
States, on November 3, 1936, held that in the absertce of 
specific statutory authority therefor, the Postmaster Gen¬ 
eral may not lease or provide free of charge vacant fepace 
in Federal post office buildings to private parties, private 
enterprises or commercial concerns and that the two <predit 
unions occupying space in the Post Office Building at; Oak¬ 
land, California, which were incorporated under the laws of 
the State of California, were private enterprises. 

As the credit unions are under the Federal Credit Union 
Act organized for the purpose of promoting thrift an<l cre¬ 
ating a source of credit for its members who in the! case 
of the Washington Home Owners’ Loan Corporation!Fed¬ 
eral Credit Union are employees of agencies undef the 
Federal Home Loan Bank Board, it seems that the Federal 
Home Loan Bank Board has authority under the act to 
incur expense for space and employees’ time for the op¬ 
eration of a credit union which is organized and operated 
for the general benefit and relief of employees of agejneies 
under it, and it also has authority under the act to incur 
expense for space and employees’ time for reasonable as¬ 
sistance in connection with the organization and operation 
of a medical service for the general benefit of employees. 
The Home Owners’ Loan Corporation has both authority 
under the act and implied authority as reasonably incident 
and necessary to the carrying out of the powers expressly 
granted in the act to incur expense for space and! em¬ 
ployees’ time for the operation of a credit union which is 
organized and operated for the general benefit and relief 
of its employees and also to incur expense for space and 
employees’ time for reasonable assistance in connection 
with the organization and relief of its employees and |also 
to incur expense for space and employees ’ time for reaison- 
able assistance in connection with the organization and 
operation of a medical service for the general benefit of its 
employees. j 


i 

j 

! 

i 


I 

i 
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(From Minute Exhibit File No. 519, Home Owners’ Loan 

Corporation) 


Memorandum: 


(Exhibit B) 

March 1, 1937. 


To: Mr. Stevenson, Mr. Catlett, Dr. Hoagland, Mr. Rus¬ 
sell. 

From: R. R. Zimmerman, Group Health Association, 
Inc. 


This is something of a prospectus of our proposed group 
health plan. Arrangements have been made for Mr. Rick- 
cord of The Twentieth Century Fund, Inc., to discuss de¬ 
tails of the plan with the Board at 10:30 o’clock, tomorrow 
morning. I am giving you this prospectus as you may have 
opportunity to sketch the material before the meeting. 

R. R. Zimmerman 

Att. 


I hereby certify that the foregoing is a true copy of a 
memo, on file in H. 0. L. C. Minute Exhibit File No. 519. 
(Signed) R. L. Nagle, Secretary Home Owners’ Loan 
Corporation. (Seal of the Home Owners’ Loan 
Corporation.) 


Exhibit C 

Mr. Rickcord explained details of a proposed group med¬ 
ical service plan. Messrs. Russell and Zimmerman were 
directed to prepare and present a definite outline of pro¬ 
cedure for consideration by the Board of Directors. 

Washington, D. C. 

December 2, 1937. 

I hereby certify that the foregoing is a true and correct 
excerpt from the Minutes of a Meeting of the Board of 
Directors, Home Owners’ Loan Corporation, March 2, 1937. 

(Signed) H. R. Townsend, Assistant Secretarv. 

(Seal.) 



! 
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Exhibit D 

j 

March 11, 19?7. 

Home Owners’ Loan Corporation. 

j 

Hear Sirs: 

i 

l 

I attach a proposed resolution authorizing a contract be¬ 
tween Home Owners’ Loan Corporation and Group Health 
Association, Incorporated, copy of which proposed contract 
is attached. 

In my opinion, Home Owners’ Loan Corporation has legal 
power to adopt such resolution and enter into such contract, 
if in the opinion of the Board of Directors the service Ifo be 
rendered under the contract and the benefits to flow from 
the arrangements are necessary for the most efficient opera¬ 
tion of the Corporation for the accomplishment of its pur¬ 
poses, and if in the opinion of the Board of Director^ the 
price paid is a reasonable price. 

I supplied Members of the Board and certain executives 
with a memorandum on this subject and a copy of the brief 
of the law on December 28, 1936, which provide a ijnore 
adequate discussion, if you desire it. 

Very truly yours, Horace Russell, General Counsel. 

Attach. 


Exhibit E 

“Whereas Group Health Association, Incorporated, has 
been organized and is about to establish a medical service 
amongst employees; and 

“Whereas it offers a service to the Corporation which is 
deemed to be advisable and of value to the Corporation 
in the accomplishment of its purposes, equivalent at least 
to the expense involved, and such a service appears tp be 
necessary for the most efficient accomplishment of the pur¬ 
poses of the Corporation: Therefore 

Be it Resolved, That the proposed contract, a c.opi T of 
which appears in Minute Exhibit File No. 519 is hereby 
approved and that the Chairman be authorized to execute 
the same on behalf of the Corporation.” 

i 

! 



1412 


Washington, D. C. 

December 2,1937. 

I hereby certify that the foregoing is a true and correct 
copy of resolution adopted by the Board of Directors of 
Home Owners’ Loan Corporation on March 17, 1937. 

(Signed) H. R. Townsend, Assistant Secretary. (Seal.) 


Exhibit F 

Whereas, Home Owners’ Loan Corporation desires to 
provide physical examination of applicants for employment, 
before employment, supervision of its present provisions 
for emergency treatment, and to cooperate in providing a 
substantially complete medical and hospital service to its 
employees and their families, all in the interest of the ac¬ 
quisition and maintenance of the highest possible type of 
personnel, which in the judgment of the Corporation is 
necessary for the accomplishment of the purposes of the 
Corporation, and 

Whereas, Group Health Association, Incorporated, has 
been formed by certain employees of the Corporation to 
provide a substantially complete medical and hospital serv¬ 
ice, which is in positon to provide the service the Corpora¬ 
tion requires, therefore, it is agreed as follows: 

1. Group Health Association, Incorporated, agrees to 
provide a staff and service to provide a substantially com¬ 
plete medical and hospital service to employees of the Home 
Owners’ Loan Corporation who are its members on substan¬ 
tially the basis outlined in the memorandum submitted to 
tho Members of the Board by Mr. R. R. Zimmerman, dated 
March 1, 1937. 

2. Group Health Association, Incorporated, further agree 
to provide at its headquarters at the request of the Home 
Owners’ Loan Corporation physical examinations at the 
time of employment of all new employees in the Washington 
office. 

3. Group Health Association, Incorporated, shall be re¬ 
quired and agrees to manage and supervise the emergency 
rooms and the employees in the nursing service maintained 
in connection with such emergencv treatment and in visita- 
tions to employees of the Washington office who are on 
sick leave. 
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4. Group Health Association, Incorporated, further 
agrees to provide bylaws satisfactory to the Corporation 
and to provide in its bylaws for two of its directors to be 
elected from nominations made by the Federal Homq Loan 
Bank Board, who shall be members of an executive com¬ 
mittee of five. 

I 

5. In consideration of the foregoing, and all of the bene¬ 
fits to flow to the Home Owners’ Loan Corporation, as a 
result of the operation of Group Health Association, Incor¬ 
porated, Home Owners’ Loan Corporation agrees to pay 
$10,000 upon request, and beginning on the date of theiestab- 
lishment of its service the sum of $833.33 monthly jin ad¬ 
vance for a period of twelve months, and thereafter the sum 
of $1,666.67 per month for the succeeding twelve months. 

6 . It is further agreed that this contract shall remain in 
full force and effect for a period of two years from thp date 
of the establishment of its service by the Group Health 
Association, Incorporated. 

Authorized, entered into, executed and delivered bv both 
parties as of the 22nd day of March, 1937. 

Home Owners’ Loan Corporation, by (S.) John H. 
Fahey, Chairman, Board of Directors. 

Group Health Association, Inc., by (S.) W. F. Penni- 
man, President Pro tempore. 


I hereby certify the foregoing is a true and correct; copy 
of the contract appearing in Minute Exhibit File Nq. 519 
and approved by the Board of Directors, Home Owjners’ 
Loan Corporation at a meeting held on March 17, 1937. 

(S.) H. R. Townsend, Assistant Secretary. (Seal.) 


Exhibit G j 

The Board of Directors nominated Messrs. John W. ; Bal¬ 
lard and W. C. Kirkpatrick for election as trustees of Group 
Health Association, Incorporated, pursuant to Paragraph 4 
of the agreement between said association and Home Qwn- 
ers’ Loan Corporation. 

Washington, D. C. j 
December 2, 1937. 

I hereby certify that the foregoing is a true and correct 
excerpt from the Minutes of a Meeting of the Board of 
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Directors, Home Owners’ Loan Corporation, March 22, 
1937. 

(S.) H. R. Townsend, Assistant Secretary. (Seal.) 


Exhibit H 

‘‘Whereas Home Owners’ Loan Corporation contracted 
with Group Health Association, Incorporated, for certain 
services to be rendered as is shown by the resolution of 
March 17, 1937, and the contract in Minute Exhibit File 
No. 519, and 

Whereas said contract requires said association to pro¬ 
vide bylaws satisfactory to the Corporation and to provide 
in its bylaws for two of its directors to be elected from 
nominations made by the Federal Home Loan Bank Board 
who shall be members of an Executive Committee of five, 
and 

Whereas proposed bylaws have been submitted and con¬ 
sidered: Therefore 

Be it Resolved, That said bylaws submitted as shown in 
Minute Exhibit File No. 519 be approved subject to amend¬ 
ment as follow's: 

By striking the w’ords ‘and administrative’ in the first 
line of section 4, of Article V, on Page 9; and 

By adding to Section 1, of Article IX, the following: 

“Provided that so long as the association is obligated to 
Home Owners’ Loan Corporation to permit the Federal 
Home Loan Bank Board to designate two members of the 
Board of Trustees w r ho shall be members of the Executive 
Committee, no amendment shall be adopted wdrich w'ould 
violate that obligation.’ ” 


Washington, D. C. 

December 2, 1937. 

I hereby certify that the foregoing is a true and correct 
copy of a resolution adopted by the Board of Directors, 
Home Owners’ Loan Corporation, June 4, 1937. 

(Signed) H. R. Towrnsend, Assistant Secretary. 
(Seal of the Home Owners’ Loan Corporation.) 




Exhibit I 


i 

l 
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“Whereas Group Health Association, Incorporated, has 
contracted with Home Owners’ Loan Corporation to per¬ 
form certain services for the Corporation and said Asso¬ 
ciation is engaged in rendering certain services td ( em¬ 
ployees of the Corporation, and 
Whereas certain employees have assgined or are about 
to assign a part of their earnings to Group Health Asso¬ 
ciation, Incorporated, in payment for such services to be 
rendered to them, and said association is about to lpegin 
business at an early date: Therefore 

Be it Resolved, That upon receipt of a certificate from 
Group Health Association, Incorporated, certifying the 
date upon which its service will be available, the pay roll 
of Home Owners’ Loan Corporation from and after such 
date shall be prepared to show deductions from the salaries 
due employees who have executed assignments to Group 
Health Association, Incorporated, which have been | filed 
with the Treasurer of the Corporation, such deductions 
to be in the amounts specified in such assignments. 

Be it Further Resolved, That the pay rolls of the Corpo¬ 
ration be certified on and after such date as so prepared. 

Be it Further Resolved, That on and after such date the 
Corporation pay to Group Health Association, Incorpo¬ 
rated, the aggregate amount of such deductions promptly 
on or after such pay roll date.” 


Washington, D. C. 
December 2, 1937. 


I hereby certify that the foregoing is a true and correct 
copy of a resolution adopted by the Board of Directors, 
Home Owners’ Loan Corporation, June 7, 1937. 

(Signed) H. R. Townsend, Assistant Secretary. 
(Seal of the Home Owners’ Loan Corporation.!) 


Exhibit J 

I 

i 

After discussion, the following resolution was adopted: 

“Whereas on the 17th of March, 1937, Home Owners’ 
Loan Corporation approved a contract with Group Health 
Association, Incorporated, by the provisions of which the 

I 

i 

i 
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Corporation agreed for its benefit to support the work of 
the Association through the first two years of its operation 
to the extent of $20,000 each year, and 

Whereas it is now apparent that in order to secure at a 
reasonable rental appropriate quarters for the contem¬ 
plated service of the Association it is necessary to expend 
several thousand dollars for alterations and prepare for 
occupancy on a five-year lease, and 

Whereas in addition to the foregoing it is necessary for 
the Association to purchase several thousand dollars worth 
of professional equipment in which by obtaining favorable 
prices and substantial discounts it is necessary to make 
cash investments the totals of which were not adequately 
anticipated; Therefore 

Be It Resolved, That Home Owners’ Loan Corporation, 
in order to provide for and make possible the economies 
contemplated in making building repairs and cash pur¬ 
chases, pay upon demand to Group Health Association, 
Incorporated, in addition to a $10,000 payment heretofore 
authorized on demand, the sum of $15,000 to be deducted 
from the payments to be made during the second year of 
the operation of Group Health Association, Incorporated, 
the remaining balance for such second year to be paid at 
the rate of $416.66 per month, and 

Be It Further Resolved, That Home Owners’ Loan Cor¬ 
poration, in order to make use of its favorable buying 
power at government rates, purchase for cash at the maxi¬ 
mum discounts supplies and equipment upon its regular 
voucher, approved by William F. Penniman, President of 
Group Health Association, Incorporated, at government 
contract rates, and deduct the amount paid for such equip¬ 
ment from the cash payment herein provided for, it being 
understood that the total purchases and cash payment will 
not exceed the total herein provided for.” 

Washington, D. C., December 2, 1937. 

I hereby certify that the foregoing is a true and correct 
excerpt from the Minutes of a Meeting of the Board of 
Directors of Home Owners’ Loan Corporation held on 
August 10, 1937. 

(Signed) H. R. Townsend, Assistant Secretary. 

(Seal of the Home Owners’ Loan Corporation) 
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Exhibit K 

“Whereas on March 17, 1937, Home Owners’ Loajn Cor¬ 
poration approved a contract with Group Health Associa¬ 
tion, Inc., providing for certain payments for health service, 
and 

Whereas in equipping itself for the rendition of such 
service Group Health Association requires advance pay¬ 
ment of some of the funds contracted to be paid and it 
appears to the interest of the Corporation to make such 
advance payment in order to facilitate the service; to be 
rendered; Therefore j 

Be It Resolved, That Home Owners’ Loan Corporation, 
in addition to the payment under said contract heretofore 
authorized, does now authorize the payment of $5(|)00 in 
cash upon demand in lieu of payments to be made under 
said contract for the second year of operation apd the 
adjustment of the same made by resolution of August 10, 
1937.” 

Washington, D. C., December 2j 1937. 

I hereby certify that the foregoing is a true and correct 
copy of a resolution adopted by the Board of Directors, 
Home Owners’ Loan Corporation, September 9, 1937. 

(Signed) H. R. Townsend, Assistant Secretary. 

(Seal of the Home Owners’ Loan Corporation) 


Exhibit L I 

i 

Mr. R. R. Zimmerman, Director of Personnel, and Mr. 
Luke E. Keeley, Associate General Counsel, Home Owjners ’ 
Loan Corporation, entered the meeting and discussed; with 
the Board a plan for group medical service for employees 
of the Board and the agencies under its supervision. A 
committee was appointed consisting of Mr. Keeled, as 
Chairman, and Messrs. Loomis and Zimmerman to draft 
a letter on this subject for the signature of the Chairman 
of the Board to be sent to all employees. 

Washington, D. C., December 2,1937. 

i 

I hereby certify that the foregoing is a true and correct 
excerpt from the Minutes of a Meeting of the Federal Some 
Loan Bank Board, October 1, 1936. 

(Signed) H. R. Townsend, Assistant Secretary. 

(Seal of the Home Owners’ Loan Corporation) 
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Exhibit M 


November 16, 1937. 


Federal Home Loan Bank Board, 

Dear Sirs: 

I find that Group Health Association, Incorporated, has 
agreed to submit any amendment of its bylaws to the Fed- 
eral Home Loan Bank Board for approval, and the attached 
amended bylaws are submitted for such approval. 

The by-laws were amended by re-enactment in the 
attached form. Such amendment was necessitated to 
strengthen the legal position of the association. The orig¬ 
inal bylaws provided for payment of cash indemnities 
upon certain contingencies, such as hospitalization outside 
of the area of its operations, and such provision would 
have made it an insurance organization. These revised by¬ 
laws provide for it to socure doctors and provide hospital 
rooms and service for members to the extent of its avail¬ 
able funds as limited in the bylaws, but do not provide 
for the payment of any cash indemnity at all. There is 
no change of substance but merely a change of the legal 
nature of the contract in this respect. The original bylaws 
permitted membership after separation from the Federal 
Service. This revision excludes membership except in the 
case of employees of the executive branch of the Govern¬ 
ment, excluding the Army and the Navy, and this provision 
is made to assure us the benefit of an exception from insur¬ 
ance regulations, if we are held to be an insurance company. 

While there are changes at a number of places in the by¬ 
laws, all of these are intended to strengthen the legal posi¬ 
tion of the association, and none of them seem to the Board 
of Trustees to be of any substance. The Federal Home 
Loan Bank Board is requested officially to approve the 
revised bylaws. 

Verv trulv vours, 

Horace Russell, General Counsel. 

Approved by Board November 19, 1937. 

(Signed) H. R. Townsend, Assistant Secretary. 

Exhibit N is By-Laws of Group Health Association, Inc., 
dated October 25, 1937. 
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Exhibit 0 
Assignment 

For value this day received, the undersigned does hereby 
assign, set over, and direct 

Home Owners’ Loan Corporation 
Federal Savings & Loan Insurance Corp ’n.! 
to pay to Group Health Association, Incorporated, the 

sum of-dollars semi-monthly, out of any salary or 

wages due or to become due to the undersigned, fronji said 
Corporation so long as the undersigned is a member of 
Group Health Association, Incorporated. 

Dated at Washington, D. C., this the-dav of--, 

19-. 

! > 

Signature 

j 

I 
I 


Exhibit P 

i 

j 

Group Health Association, Inc. 

Washington, D. C. 

Amended and Supplemental Application for Membership 

(Print Name) I,-, hereby apply for membership 

in the Group Health Association, Incorporated. It is 
understood that upon delivery of Certificate of Member¬ 
ship Card to me bearing date of acceptance by the Board 
of Trustees of this application, I agree to abide by all Rules 
and Regulations and the By-Laws of the Corporation 

Check Basis of Service and Method of Payment 

Familv basis Individual basis Deduct from check- 

$1.65 $1.10 

each pay day each pay day Will pay personally- 

In the event I have indicated payments to be mad 0 by 
deduction from salary check, I hereby authorize and. re¬ 
quest my employer to deduct semi-monthly the amount 
indicated and remit the same to the Group Health Associa¬ 
tion, Incorporated. 

I 

i 

I 

| 

i 

i 
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Dated at Washington, D. C., this-day of-, 

193 —. 

Applicant’s Signature: - Date of Birth - 

Home Address - Home Telephone No. - 

Dept.-Room No.-Br. No.-Occupation- 

Note: The Board of Trustees of said Association reserves 
the right to reject any and all applications for membership. 

Name and Address of family physician: 


Dependents to Receive Service 
Name Age Relationship 


Defendants offered that portion of H. R. No. 1662 of the 
House of Representatives appearing on page 16 thereof, 
marked Def. Ex. 20, reading as follows: 

“Mr. Woodrum, for the Committee on Appropriations, 
submitted the following report: 

“ ‘Group Health Association contribution, Home Owners’ 
Loan Corporation—Entirely irrespective of the merits of 
the work proposed to be done under the Group Health Asso¬ 
ciation, for which the Home Owners’ Loan Corporation 
recently made a contribution of $40,000, the committee is 
of the unanimous opinion that the expenditure was not one 
authorized by any law and that such expenditures should 
not hereafter be made without specific legal authority.” 


Defendants offered in evidence the complaint in Equity 
Cause No. 66293 in the District Court, marked Def. Ex. 5*8 
as follows: 
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Lsr the District Court of the United States for th|e Dis¬ 
trict of Columbia Holding an Equity Court 

In Equity. No. 66392 

Group Health Association, a Corporation, Fed. ^Home 
Loan Bank Bldg., Plaintiff, 


J. Bach Moor, Superintendent of Insurance for the District 
of Columbia, and David A. Pine, Acting United States 
District Attorney for the District of Columbia, Defend¬ 
ants 

| 

Petition for Declaratory Decree 

i 

Plaintiff, for its cause of action, states: 

! 

1. That it is a corporation duly organized and existing 
under the laws of said District of Columbia, with its place 
of business in the City of Washington, District of Colombia. 

2. That defendant, J. Bach Moore, is Superintendent of 
Insurance for the District of Columbia, and defendant, 
David A. Pine, is Acting United States District Attorney 
for the District of Columbia, both with offices located in 
said District of Columbia. 

I 

3. That on February 24, 1937, plaintiff was duly incorpo¬ 
rated as a non-profit mutual improvement society in the 
District of Columbia, pursuant to Section 121, Chapjter 5, 
Title 5 of the Code of the said District. Copies of the Cer¬ 
tificate of Incorporation with Amendments and the ByiLaws 
of said corporation are hereto attached and made a part 
hereof and for identification marked Plaintiff’s Exhibits 
“A” and “B”, respectively. 

4. That the membership in plaintiff corporation is! com¬ 
posed solely of employees of the Federal Home Loan Bank 
Board, affiliated groups and of other civil employees of the 
executive branch of the United States Government }n the 
City of Washington, District of Columbia. Such employ¬ 
ment is a prerequisite to membership in plaintiff corpora¬ 
tion and termination of such employment automatically 
terminates membership therein. Membership is wholly 
voluntary and may be terminated by any member, at any 
time, upon the giving of one month’s notice to plaintiff.! 


i 

! 
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5. That the purpose of plaintiff corporation is as stated 
in its Certificate of Incorporation, as follows: 

“To provide, without profit to the corporation, for the 
service of physicians and other medical attention and any 
and all kinds of medical, surgical and hospital treatment to 
the members hereof and their dependents, and the construc¬ 
tion and operation of a clinic and medical office building; 
and the construction and operation of a hospital in the man¬ 
ner permitted by law, for the members hereof and their 
dependents, and the operation of a drug store or pharmacy, 
and the providing of nurses and of drugs and remedies for 
the members hereof and their dependents, and the furnish¬ 
ing of all forms of hospital service and attention to the 
members hereof and their dependents, and in general the 
giving to the membership of this association and their de¬ 
pendents of all forms of care, treatment or attention that 
may be required by the sick or in the prevention of disease.” 

6 . That plaintiff has, on behalf of its members, expended 
the sum of approximately twenty-five thousand ($25,000.00) 
dollars in setting up and equipping a modern clinic for the 
said members at 132S Eye Street, Northwest, in the City of 
Washington, District of Columbia, and has, on behalf of 
its members, retained physicians, duly licensed in the Dis¬ 
trict of Columbia, on salary to serve its members at that 
address, at hospitals, and at the homes of such members. 

7. That oral contracts, on behalf of its members, have 
been entered into by plaintiff with the physicians aforesaid. 
A draft of the written contracts proposed to be entered into 
has been forwarded to the Medical Society of the District 
of Columbia for approval, and a specimen copy of such con¬ 
tracts is attached hereto, made a part hereof, and marked 
Exhibit “C” for identification. 

8 . That plaintiff, on behalf of.its members, has arranged 
hospitalization for its members in various hospitals oper¬ 
ating in the District of Columbia so that its members may 
receive adequate service at all times, for which the corpo¬ 
ration pays. 

9. That plaintiff, through said practitioners and institu¬ 
tions with whom it has made arrangements, as aforesaid, 
has, since November 1 , 1937, made available the following 
services to its members, in accordance with Article 10, Sec¬ 
tion 1 of its by-laws, to-wit: 


“Medical and surgical examinations and treatments, in¬ 
cluding examinations in special departments, such as Refrac¬ 
tions of eyes, laboratory tests, x-ray examinations, surgical 
operations, confinement cases and professional consulta¬ 
tions, nursing and ambulance facilities, house calls, and 
hospitalization in a semi-private room (two-bed room) or a 
private room, limited in either case to a period not to |exceed 
21 days for any one illness; provided, however, thqt each 
member desiring to occupy a private room shall reimburse 
the corporation for so much of the cost of such room as shall 
exceed the sum of $4.00 per day; provided, furthejr, that 
such member shall make such payments to assure such re¬ 
imbursement as the corporation shall require, and provided, 
that the benefits provided outside of the territory |of the 
association shall be limited to the provision of a hospital 
room for the time and as is herein provided. 

“The extent that medical service relating to the foregoing 
items will be furnished to members shall be determined and 
prescribed by the Medical Director or his representatives in 
each individual case.” 

! 

10. That members of the plaintiff corporation pay for the 
said services arranged for by said plaintiff, as aforesaid, 
a fixed sum per month, there being two types of member¬ 
ship, namely, individual membership at two dollars and 
twenty cents ($2.20) per month, and a membership of three 
dollars and thirty cents ($3.30) per month which entitles a 
member to said services for himself and his listed depend¬ 
ents as outlined in plaintiff’s by-laws. 

11. That the business of plaintiff is managed by a Board 
of Trustees composed of eleven members thereof elected by 
the members of the plaintiff corporation in accordance with 
its by-laws, but the physicians employed by it on a salary 
basis and compensated out of the dues paid into the borpo- 
ration by its members, are, under the direction of a Medical 
Director, a physician duly licensed in the District of Colum¬ 
bia and elsewhere, completely in charge of all medical-atten¬ 
tion given or necessary to be given to the individual! mem¬ 
bers of plaintiff corporation and their dependents!; that 
plaintiff is a non-profit corporation, organized an<jl con¬ 
trolled by its members, who, in order to procure for | them¬ 
selves and their dependents adequate medical carb, are 
simply cooperating, in corporate form, to that end. | 
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12. That on or about January 15, 1938, notice was given 
by the defendant, David A. Pine, Acting United States Dis¬ 
trict Attorney for the District of Columbia, to the plaintiff 
that, unless operations were immediately suspended and the 
affairs of the plaintiff were wound up, a bill for injunction 
or legal proceedings looking to the involuntary dissolution 
of the plaintiff corporation would be brought against the 
plaintiff on the ground that it, said plaintiff, is illegally 
engaged in the practice of medicine, as the same is defined 
by the Healing Arts Practice Act in the District of Colum¬ 
bia, and is illegally engaged in the insurance business within 
the meaning of Title 5, Chapter 7, Section 179 of the Code 
of Laws of the District of Columbia. 

13. That on or about January 15, 1938, notice was given 
by the defendant, J. Bach Moor, Superintendent of Insur¬ 
ance for the District of Columbia, to the plaintiff that it, 
said plaintiff, is improperly incorporated under the laws 
of the District; that it is illegally engaged in the insurance 
business within the meaning of Section 179, Chapter 7, 
Title 5 of the Code of the District of Columbia; that it must 
reincorporate as an insurance company and comply with all 
provisions of the laws of the District of Columbia as to re¬ 
serves, etc., applicable to such insurance companies, and 
that, unless these demands are immediately satisfied by 
said plaintiff, injunctive or other available legal proceed¬ 
ings will be brought to end the operations of said plaintiff. 

14. That said plaintiff denies such charge in every par¬ 
ticular and specifically denies that it in any sense practices 
medicine, illegally or otherwise, under said Healing Arts 
Practice Act of the District of Columbia, and in no manner 
commercializes the practice of medicine in contravention of 
law or public policy; it further specifically denies that it is 
engaged in the insurance business in the District of Colum¬ 
bia and further denies that it must in any way comply with 
insurance laws of the District of Columbia, and states that 
it makes no payments of indemnity and insures against no 
hazard or peril. Plaintiff alleges that in threatening the 
actions aforesaid the defendants are acting beyond the scope 
of their legal authority, and plaintiff refuses to comply with 
the demands of said defendants, or either of them, that is, 
the plaintiff, suspend its operations or comply with further 
demands of said defendants, or either of them. 





I 
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15. That, if defendants take the action threatened, plain¬ 
tiff will be irreparably injured; its business, its peace, and 
its freedom in the operation thereof, will be interfered with; 
that such action, if taken, threatens a valuable property 
right and franchise, raises doubt, insecurity in plaintiff’s 
operation of its business, impairs and jeopardizes itsjbusi- 
ness, property rights and franchise, and threatens the in¬ 
vestment in equipment heretofore made by plaintiff, as 
hereinabove more fully described. 

16. That, by reason of each and all the facts aforesaid, 
plaintiff’s only remedy, in order to avoid suffering ir¬ 
reparable damage by reason of the action that is impending 
on the part of the said defendants, is to bring suit in Equity, 
praying a declaratory judgment or decree upon the part of 
this Court relative to the actual controversies hereinabove 
set out, and a declaration of the rights and other legal rela¬ 
tions of the parties hereto with reference to the validity of 
Group Health Association, Incorporated. 

Wherefore, plaintiff prays that this Court render a 
declaratory decree or judgment, defining the status of Group 
Health Association, Incorporated, and declaring the pame 
to be in no sense illegally or otherwise engaged in the prac¬ 
tice of medicine or engaged in an insurance business,! that 
this Court render a declaratory judgment that, under the 
correct construction of the insurance statutes of the; Dis¬ 
trict of Columbia and the Healing Arts Practice Act of the 
District of Columbia, the plaintiff is entitled to continue its 
operations; that defendants, or either of them, are without 
authority to prohibit or interfere with the legal operations 
of plaintiff; and that the Court grant to plaintiff such qther 
and further relief as justice may require, or to the Court 
may seem meet and proper in the premises. 

Group Health Association, a Corporation, by W. C. 

Kirkpatrick, President. 

Horace Russell, Luke E. Kceley, A. Blaine York, Tl. K. 
Newmann, Attorneys for Petitioner—all of Federal Home 
Loan Bank Board Building, Washington, D. C. 


District of Columbia ss: 

| 

W. C. Kirkpatrick, being duly sworn on oath, says lje is 
President of Group Health Association, Incorporated, peti- 

90—6879 

i 

! 

i 

i 
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tioner herein, and makes this affidavit in its behalf; that he 
has read the foregoing petition subscribed by him in behalf 
of said petitioner and knows the contents thereof and that 
the matters and things therein stated as of his own knowl¬ 
edge are true and those stated upon information and belief 
he believes to be true. 

W. C. Kirkpatrick. 

Subscribed and sworn to before me this January 27, 
1938. Dorothy I. King, Notary Public, D. C. My 
commission expires June 1, 1942. 


Defendants offered in evidence the file in Civil Action No. 
2474 in the District Court, marked Def. Ex. 59 as follows: 

District Court of the United States for District of 

Columbia 

Civil Action No. 2474 

Irene Kramer, 3505 14th Street N. W., Washington, D. C. 

Plaintiff, 


v. 

Group Health Association, Inc., a Body Corporate, 1427 
Eye Street, Northwest, Washington, D. C. 

and 

Richard H. Price, 1328 Eye Street, Northwest, Washington, 

D. C., Defendants 

Complaint 

(for damages for malpractice and negligence) 

1. The Plaintiff, Irene Kramer, a resident and citizen of 
the District of Columbia, sues the defendants, Group Health 
Association, Inc., a body corporate doing business in the 
District of Columbia, and Richard H. Price, a doctor of 
medicine practicing in the District of Columbia, for dam¬ 
ages for personal injuries she sustained as a result of de¬ 
fendants’ negligence in their prescription and administra¬ 
tion of certain medical treatments hereinafter more par¬ 
ticularly described. The plaintiff was, on the dates of the 


1427 


grievances herein complained of, a member of defendant in¬ 
corporated association and has performed all the necessary 
conditions before bringing this suit and has exhausted to no 
avail all her legal remedies within the said corporation as 
provided by the by-laws thereof. 

2. The Group Health Association, Inc., and Richard H. 
Price are sued herein as co-defendants and plaintiff says 
that all acts complained of herein which were committed by 
any of their agents and/or employees upon the premises 
were committed with the knowledge, consent, approval and 
direction of both defendants, and that the defendant Price 
was at the times and places of all the grievances herein com¬ 
plained of in the employment of the technical, diagnostic, 
and all other medical services to members of said corporate 
defendant in need thereof, including the said plaintiff, for 
which the defendant Price was paid a salary by the corpo¬ 
rate defendant. 

3. In the early part of October, 1938, plaintiff visited the 
clinic of the corporate defendant and consulted with defend¬ 
ant Price about a certain skin irritation on the back of her 

i 

neck. The defendant Price recommended and arranged for 
ultra-violet ray lamp treatments and thereafter, until the 
week of December 26, 1938, plaintiff received, at said jclinic, 
these ultra-violet ray treatments at the rate of twice each 
week. 

4. During the week of to-wit December 26th, 1938, defend¬ 
ant Price recommended and arranged for a “cold qfiartz” 
ray treatment for plaintiff and which treatment was given 
plaintiff at said clinic. On to-wit December 30th, 1938, 
plaintiff, at the instructions of defendant Price, was|given 
another such treatment. 

5. There was then and there, from the date of first itreat- 
ment, to the date of last treatment, to-wit, December 30, 
1938, a duty upon the said defendants, their employees 
and/or agents, to exercise great care, prudence, skill and 
science in the treatment of all members of the corporate de¬ 
fendant including said plaintiff, but nevertheless, in yiola- 
tion and breach of said duty, the defendant Price and the 
employees and/or agents of said defendants negligently and 
carelessly prescribed and administered the above-mentioned 
treatments and plaintiff says that defendants were negligent 
not only in the prescription of the method of treatment but 
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also in the administration of sucli treatment, in that, to-wit, 
the use of the cold-quartz lamp used twice during the week of 
December 26, 1938, was negligent, careless and incorrect 
both in the period of time during which plaintiff was ex¬ 
posed to the rays thereof and also in the distance said lamp 
was placed by defendants from the plaintiff, and also in the 
mere use of such lamp for such ailment. 

6. That as a result of defendants’ negligent and careless 
acts as aforesaid, plaintiff, on to-wit December 30, 1938, 
suffered a severe burn of the skin of her face, neck, shoulders 
and both arms, and was rendered severely ill in great pain 
and agony and was compelled to remain confined in bed and 
at home for a long period of time, to-wit, from December 31, 
1938, to February 2, 1939, during which time she lost much 
sleep because of the intense pain as aforesaid and was unable 
to attend to her ordinary and usual affairs and during that 
time she was compelled to remain home from work at her 
position in the Home Owners Loan Corporation where she 
was employed as a stenographer at the salary of $32.50 per 
week. 

7. Because of the injuries received as aforesaid, plaintiff 
became obligated to spend certain sums of money for medi¬ 
cal attention and services rendered and will be compelled to 
continue such expenditures in attempting to cure the afore¬ 
said injuries, all of which is estimated as follows: 


Medical expenses to date. $70.00 

“ “ future estim. 70.00 

Loss of earnings. 130.00 

Pain & suffering, etc. 4,730.00 


Total . $5,000.00 


S. Plaintiff anticipates that defendants will defend this 
action in part on the ground that plaintiff was allergic to the 
above-described treatments, and plaintiff says that defend¬ 
ants have never made any proper dermatological or other 
proper tests to ascertain such condition and plaintiff fur¬ 
ther says she was not on the dates of said treatments allergic 
thereto. 

Therefore, plaintiff claims judgment against Richard 
H. Price or against Group Health Association, Inc., or 
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against both defendants in the sum of $5,000.00, besides 
costs. 

(Signed) Morris D. Schwartz, Attorney for Plaintiff, 
635 F Street N. W. Rep. 3380. 

Jury Demand: Plaintiff demands jury trial of all issues 
herein involved. 

(Signed) Morris D. Schwartz, Attorney for Plaintiff. 

l 

i 

i 


Defendants offered in evidence the file in Civil Action 
No. 6436 in the District Court, marked Def. Ex. 60 als fol¬ 
lows : 

i 

lx the District Court of the United States for the Dis¬ 
trict of Columbia 

i 

No. 6436 

i 

Beatrice Kennedy, Executrix Under the Last Will and 
Testament of Monte R. Kennedy, Deceased, 6701 44th 
Street, Chevy Chase, Maryland, Plaintiff, 

i 

v. 

i 

Group Health Association, Inc., a Corporation, 1427^ Eye 
Street, N. W., Washington, D. C. 

Louis B. Bachrach, Farragut Medical Building, Washing¬ 
ton, D. C. 

Charles J. Albright, % Group Health Association, Inc., 
1427 Eye Street, N. W., Washington, D. C. 

Gerald Long, % Group Health Association, Inc., 1427 Eye 
Street, N. W., Washington, D. C., Defendants 

Complaint for $10,000.00 Damages by Reason of Death by 

Wrongful Act 

1. This is a suit for damages in the amount of $10,000.00 
on a claim of death by wrongful act. 

2. That prior to the 6th day of August, 1939, plaintiff’s 
intestate became and was a member of Group Health Asso¬ 
ciation, Inc., a corporation duly organized under the laws 
of the District of Columbia. That by virtue of his menjiber- 
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ship in said Association, plaintiff’s intestate was entitled 
to receive, and said defendant, Group Health Association, 
Inc., agreed to provide, certain medical and surgical care 
and attention, including hospital, medical and nursing serv¬ 
ices incident thereto should plaintiff’s intestate be in need 
thereof. 

3. That on, to wit, the 6th day of August, 1939, plaintiff’s 
intestate became ill and in accordance with the agreement 
aforesaid, applied to the said defendant, Group Health 
Association, Inc., for medical care and attention in accord¬ 
ance with the agreement aforesaid; that at that time plain¬ 
tiff’s intestate was suffering from an illness or ailment 
which required immediate medical care and attention. That 
defendant, Group Health Association, Inc., undertook to 
furnish said medical care and attention in accordance with 
its agreement aforesaid, and in doing so, negligently and 
carelessly provided such medical care and attention; that 
it furnished incompetent medical care and attention; that 
it supplied or furnished the services of the defendant, 
Charles J. Albright and the defendant, Gerald Long, both 
regularly employed by said defendant, Group Health Asso¬ 
ciation, Inc., as physicians or surgeons; that the defendant 
Dr. Albright and Dr. Long, as agents, servants and em¬ 
ployees of the defendant, Group Health Association, Inc., 
negligentlv and carelesslv diagnosed intestate’s ailment or 
illness, and negligently and carelessly failed to enter said 
intestate in a hospital as was necessary in order to provide 
for proper and immediate surgical care and attention and 
negligently and carelessly prescribed for or otherwise pro¬ 
fessionally treated said intestate; that on, to wit, August 
7,1939, when the said defendant, Group Health Association, 
Inc., did enter said intestate in a hospital it supplied and 
provided the services of the defendant, Louis B. Bachracli 
and that said defendant, Bachrach negligently and care¬ 
lessly diagnosed intestate’s ailment or illness and negli¬ 
gently and carelessly failed to operate on plaintiff’s inte¬ 
state at a proper time and negligently and carelessly treated 
plaintiff’s intestate during said illness or ailment. 

4. As a result thereof plaintiff’s intestate languished and 
died. 

5. Plaintiff’s intestate left surviving him his widow, 
Beatrice Kennedy, and the following children: Evelyn Lee 
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Jane Kennedy, Richard Clark Kennedy and Montej Ray 
Kennedy, Jr., who are his next of kin and who are entitled 
to have maintained on their behalf this action for deajth by 
wrongful act in accordance with the statute made and pro¬ 
vided. 

Wherefore, the plaintiff demands judgment against Crroup 
Health Association, Inc., Louis B. Bachrach, Charles J. 
Albright, and Gerald Long, or against each of them, ijn the 
sum of $10,000.00 and costs. 

Henry I. Quinn, Austin F. Canfield, Attorneys for 
Plaintiff, 637 Woodward Bldg., Washington, D. C. 

Comes now the plaintiff in the above-entitled causae, by 
her attorneys, and makes demand that the issues herein 
made be tried bv a jury in accordance with Rule 38 of the 
F. R. C. P. 

Henry I. Quinn, Austin F. Canfield, Attorney** for 
Plaintiff. 

i 

• • • • • * • | 

Answer of Defendant, Louis B. Bachrach 
Defense Number 1 


1. For answer to the complaint filed herein, the defend¬ 
ant, Louis B. Bachrach, says that the plaintiff fails to state 
grounds upon which relief can be granted. 

. I 

Defense Number 2 j 

1. For further answer to complaint filed herein against 
him, the defendant, Louis B. Bachrach, says that he has no 
knowledge of any contractual relation existing betjween 
plaintiff’s deceased husband and Group Health Association, 
Inc. 

2. He denies that the defendant, Group Health Associa¬ 
tion, Inc., supplied and provided the services of this defend¬ 
ant to the plaintiff’s deceased husband, but says that Dr. 
Gerald Long called him to render surgical servicejs, if 
needed, to the said plaintiff’s deceased husband. 

3. This defendant denies that he was negligent as alleged 
in said complaint. 

4. This defendant denies paragraph 4 of the plaintiff’s 
complaint. 
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5. This defendant has no knowledge of the allegations 
contained in paragraph 5 of said complaint and can there¬ 
fore neither admit nor deny the same. 

Harry H. Bettelman, Attorney for Defendant, Louis 
B. Bachrach, 1104 National Press Bldg., District 
0484. 

Service of a copy of the foregoing answer of Defendant, 
Louis B. Bachrach, made upon Henry I. Quinn and Austin 
F. Canfield, attorneys, for plaintiff, by mailing same to 
them at their last known address, 637 Woodward Building, 
Washington, D. C., through the U. S. Mail, postage pre¬ 
paid, this 22nd day of April, 1940. 

Harry H. Bettelman, Attorney for Defendant, Louis 
B. Bachrach. 

• •••••• 

Answer of Defendants Charles J. Albright and Gerald Long 

Defense No. 1 

The complaint fails to state grounds upon which relief 
can be granted against these defendants. 

Defense No. 2 

1. These defendants state that they are without sufficient 
knowledge or information to enable them either to admit 
or deny the allegations of paragraph 2 of the complaint. 

2. They admit that plaintiff’s decedent became ill on 
August 6, 1939 and state promptly upon having the fact 
brought to their attention they rendered him necessary 
medical care and attention. They deny that they negli¬ 
gently and carelessly provided such medical care and atten¬ 
tion, or that such care and attention was incompetent, and 
state that they were then physicians duly licensed to prac¬ 
tice their profession in the District of Columbia. They 
deny that they or either of them were agents or servants 
of Group Health Association, Inc., and state they w T ere 
independent contractors under the terms of their respective 
contracts with said association. They deny that they or 
either of them negligently and carelessly diagnosed the ill¬ 
ness of plaintiff’s decedent, or negligently and carelessly 
failed to enter plaintiff’s decedent in a hospital in order to 
provide for proper and immediate surgical care and atten- 
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tion, or negligently and carelessly prescribed for or other¬ 
wise treated said decedent. They deny that the services of 
the defendant, Louis B. Bachrach were supplied and pro¬ 
vided by Group Health Association, Inc., and state that 
said Gerald Long in his professional capacity and as such 
independent contractor engaged the services of said! Bach¬ 
rach. They deny that the defendant, Louis B. Bachraph was 
negligent as alleged in paragraph 3 of the complain^. 

3. They deny the allegations of paragraph 4. 

! 

4. They are without sufficient knowledge or information 
to enable them to either admit or deny the allegations of 
paragraph 5 of the complaint. 

James Sherier, 910 17th St., N. W., Washington, 
D. C., and E. K. Neuman, 1422 K St., N. W.,|Wash- 
ington, D. C., Attorneys for Defendants. 

Service of copy of the foregoing Answer made upon 
Henry I. Quinn and Austin F. Canfield, attorneys for! plain¬ 
tiff, by mailing same to them at their address, 637 Wood¬ 
ward Building, Washington, D. C., this 29th dav of May, 
1940. 

James Sherier. 

• ****## 

Answer of Group Health Association, Incorporated 

Defense Number 1 

The complaint fails to state a claim against this defend¬ 
ant upon which relief can be granted. 

Defense Number 2 

1. This defendant admits that prior to August 6] 1939, 
plaintiff’s decedent became and was a member of Group 
Health Association, Inc.; but it denies that by virtue of 
said membership it agreed unqualifiedly to provide him 
medical, surgical and other service; as alleged in the com¬ 
plaint. On the contrary it states that the undertaking of 
this defendant with plaintiff’s decedent, as constituted by 
the bv-laws of said Association, was that in consideration 
of certain dues paid by him to it (1) it would entc^r into 
contracts for and on his behalf with physicians duly licensed 
to practice their profession in the District of Columbia to 






1434 


render such medical and surgical care and attention as 
might be needed bv him and as described in and limited 
by said by-laws; (2) that it would not regulate or supervise 
the practice of medicine by any physician with whom it con¬ 
tracted on his behalf, or supervise, regulate or interfere 
with the usual professional relationship existing between 
him and such physician; (3) that it did not guarantee that 
it would provide any or all of the services for which it would 
attempt to contract on his behalf; (4) that it would not be 
liable to him in any manner whatever if it should be unable 
for any reason to procure any or all of said services when 
called upon to do so; (5) that it did not guarantee that any 
physician with whom it might enter into a contract to render 
such service on his behalf would perform such contract or 
perform it properly; (6) that its only obligation in the 
event of the breach of such contract by any physician was, 
on his request, to use its best efforts to procure the needed 
services from another source; (7) and that it would not be 
liable to him for any act of omission or commission on the 
part of any physician with whom it might contract for the 
rendering of services to him. 

2. This defendant admits that plaintiff’s decedent be¬ 
came ill on August 6th, 1939, and states that promptly upon 
his request it provided him with necessary medical care 
and attention according to its undertaking. It denies that 
it negligently and carelessly provided such medical care 
and attention; or furnished incompetent medical care and 
attention. On the contrary it states that it furnished the 
services of the defendants, Charles J. Albright and Gerald 
Long, both of whom were then physicians duly licensed to 
practice their profession in the District of Columbia. It 
denies either of the said physicians was the agent or servant 
of this defendant, but alleges that both of them in their 
relationship to this defendant and plaintiff’s decedent were 
independent contractors under the terms of their respective 
contracts with this defendant; that it denies that either of 
said physicians negligently and carelessly diagnosed the 
illness of plaintiff’s decedent, or negligently and carelessly 
failed to enter plaintiff’s decedent in a hospital in order 
to provide proper and immediate surgical care and atten¬ 
tion, or that either of them negligently and carelessly pre¬ 
scribed for or otherwise professionally treated plaintiff’s 
decedent; and that it denies that it provided the services 
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of the defendant, Louis B. Bachrach, but states that said 
Gerald Long in his professional capacity and as such inde¬ 
pendent contractor engaged said Bachrach and this defend¬ 
ant denies thac said Bachrach was negligent as alleged in 
the complaint. 

3. It denies the allegations of paragraph 4 of the bom- 
plaint. i 


4. It is without sufficient knowledge or information to 
enable it either to admit or deny the allegations of para¬ 
graph 5 of the complaint. 

James Sherier, 910 17th St., N. W., Washington, 


D. C., and E. K. Neuman, 1422 Iv St., N. W., W 


ash- 


ington, D. C., Attorneys for Defendant. 


Service of copy of the foregoing Answer made upon 
Henry I. Quinn and Austin F. Canfield, attorneys for plain¬ 
tiff by mailing same to them at their address, 637, Wood¬ 
ward Building, Washington, D. C. this 29th day of Mav, 
1940. 

James Sherier, Attorney for Defendant. 

I 

Mr. Richardson: Has vour Honor as vet announced anv 

• • I w 

ruling on the question held in abeyance, as to whether .evi¬ 
dence would be admitted to show that subsidies were granted 
to GIIA with the knowledge of the defendants? 

The Court: Mv statement is that I have reached mv con- 
elusion and do not consider the evidence admissible; there¬ 
fore, I sustain the Government’s objection to that linb of 
evidence. I might briefly indicate mv reasons, which are 
two-fold. 

First, I do not regard the financial and economic affliirs 
of GHA as material to the issues of the case; secondly, 
as to its bearing upon the question of the Medical Society’s 
approving GHA, there is nothing to show that at the time 
of anv action bv the Medical Society, or anv of its cbm- 
mittee or representatives, they knew of any subsidy or finan¬ 
cial assistance being given by these organizations. Hepce, 
it could not in any wise enter into their considerations^ 

So far as the evidence now shows, there is nothing to 
indicate that the defendants knew anything of these alleged 
subsidies up until the time that the evidence was produced 
here. 

Mr. Richardson: I feel I should say part of our offer i$ to 
prove knowledge. 


i 
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The Court: Where would it go back to ? 

Mr. Richardson: In the first place, the evidence in the 
record as it stands now is replete with statements from the 
very start that this thing was financed bv the Twentieth 
Century Fund. 

The Court: The evidence shows that there was no financial 
assistance given to them until August, 1938. 

Mr. Lewin: That is right. 

The Court: How do vou reconcile that? You don’t claim 

* 

that thev gave them anv financial assistance, do vou—anv 
of those organizations? 

Mr. Richardson: Oh, yes, because we have the evidence of 
Mr. Rickcord, who was the man who actually set it up. 
They paid his full salary from December 1, 1936. He was 
instrumental in setting it up. They paid his office rent, 
paid his clerks. They paid his rent for the administrative 
offices of GHA. 

The Court: I may not have a correct understanding of 
that. I do recall that there was testimony of one of the 
doctors in the earlv stages of the matter that indicated that 
Mr. Rickcord had something to do with it. 

Mr. Lewin: I think it is in evidence that he talked to 
Mr. Rickcord generally about the plan. 

The Court: I will put my decision upon a broad basis, 
and that is the first ground. 

The second ground is put as secondary, and I thought 
I was correct in mv understanding of it. 

I do recall that there is something in the evidence—I think 
it came out in the Government’s evidence, perhaps, showing 
losses—indicating what may be termed a suspicion that the 
Filene Fund was back of it; but when vou take vour offer 
of evidence now, which indicates that no actual financial 
assistance was given, no actual support to the organization 
itself after it got started was given until August, 1938, I 
do not see how that could bear upon anything that was 
done by the defendants previous to that time. 

Mr. Burke: In the annual report of the Twentieth Century 
Fund, which Mr. Brown identified, it is set forth that from 
December 1, 1936, they contributed financially and were 
instrumental- 

The Court: I do not think it is material. I think the 
first ground is inclusive. 

Then, of course, I have always had this in mind, with ref¬ 
erence to this so-called matter of approval by the Medical 
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Society. I think the Medical Society had a right to approve 
or disapprove as it pleased, if it saw fit. 

Mr. Richardson: I wonder whether that might not have 
to be urged here. 

The Court: They had the same right to approve or dis¬ 
approve as I would have or anyone else would have. [Now, 
if their action went no further than disapproval, that was 
not conspiracy; if it went further—if disapproval was sup¬ 
ported by affirmative action in the nature of a conspiracy 
to do things to restrain, then you would have a conspiracy. 
But mere disapproval is merely the exercise of one’s right 
to think and to say what he thinks, and that does not involve 
conspiracy. It may be a motive for conspiracy, don’t you 
see, but of itself it is not conspiracy. 

Mr. Richardson: The reason for it would not be an [issue 
in your mind? 

The Court: It is only evidence as showing motive, as 
showing background. It is just the same as though one 
of us went out and shot somebody. Evidence of dislike or 
personal animosity toward that person is evidence of motive. 

Mr. Richardson: The only thing we are exercised gbout 
is that we fear we are going to be severely catechized as 
to the reasons why we disapproved, and we feel that wb are 
shut out, on our side, from showing the reasons why w<p did 
disapprove. 

The Court: I think you have that proof in, and alsb the 
documentary evidence. 

I mav sav, so that there will be no misunderstanding 
about it, that I do not think, in view of my keeping outi this 
evidence, which I consider immaterial upon the ground j that 
I think the financial structure of G-HA is irrelevant, ithat 
anything should be argued by the Government that ;thev 
were a financially stable, sound concern. If you are going 
to make an argument of that sort on the one hand, then, 
of course it is going to open up the question 

Mr. Kelleher 
that. 

The Court: I do not see anv ground now on whichIvou 

*■ ^ j w 

would be justified in making any such observations, foi| the 
simple reason, as I say, that I consider it immaterial. IBut 
if you are, it might create an embarrassing situation, |and 
I might have to reveal the fact, or the defendants might, 
that this evidence here indicating need of financial help Was 
offered and was rejected by me. 


I am sure we have no intention of dbing 
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I have known in this Court of breaks of that sort to be 
made in argument, and the Courts have re-opened the case 
to let in the evidence. 

Mr. Richardson: We have some doubt as to whether the 

offer of proof should not be re-drawn and be amplified, 

unless the Government is willing that the record should 

show by stipulation that no point is made as to the form 

of the offer and that the Government does not make any 

point that we have not called the witnesses or produced the 

documents and, under oath, attempted to elicit the testi- 

monv. 

* 

The Court: I understood we had all agreed upon that, 
that we were not going through the useless formality of 
producing witnesses. When you made your written offer 
to prove these things, we all accepted the assurance that 
the witnesses would be available and that testimony could 
be offered tending to prove it. In making my ruling I 
assumed that such proof was available. 

Mr. Lewin: We are in agreement with that statement, 
when you couple your offer with your oral statements in 
answer to the Court’s inquiries. 

The Court: I made a little note of that. I thought that 
was necessary. I noticed the same thing that you were 
speaking of when I was writing my memorandum. You will 
recall that at the bottom of it, in order to protect myself, 
there is this paragraph (reading): 

“The offer of proof, as I have treated it, is the written 
paper filed March 14, 1941, a - oi allv amended, e *ec 
explained by counsel for the defendants. Many of the 
documentary items contained in the written offer are al¬ 
ready in evidence. They can be dealt with later in keeping 
with this decision.” 

Certainly I will protect you in any way that is necessary. 

Mr. Richardson: I did not want to be met with the idea 
that there had been some technical failure to complete the 
offer. 

There is one further thing that ought to be fixed up. A 
number of these papers that were turned over to the court 
were already in evidence, such as the regulations and by¬ 
laws. The contract with H. 0. L. C. and such contract as 
there was between Group Health Association and its mem¬ 
bers have never in fact been offered in evidence. It might 
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be well to have a stipulation that they can be put in the 
record and then be objected to- 

The Court: Thev should all be in. 

•* i 

Mr. Richardson: And then be ruled out ? I 

The Court: They are ruled out under this. I haive as¬ 
sumed you had them available. Of course, for purposes 
of the record, if the case should go up on appeal, they 
should be identified in the record, so that you would have 
them in if you should ever need to appeal, you see. 

Mr. Richardson: Would there be any difficulty in taking 
the II. 0. L. C. decision and these other various documents 
and having you identify them, satisfying yourself thalt they 
are the papers, and then have us offer them and have them 
ruled out under this? 

The Court: They are offered in your offer of prodf, but 
they are not identified in the record. 

Mr. Richardson: Oh, yes. You mean, given an exhibit 
number. 

Mr. Lewin: Just give them a number and state that they 
are the ones. 

The Court: So that finally, if you should ever lufve to 
go up, in making up your record you will have those phpers. 
It would be a matter of identification, now, because % have 
treated them in the offer when I considered them. You 
two can get together on that and just identify them and have 
the stenographer mark them in any way you say; they 
should be marked, defendants’ exhibit so and so far identi¬ 
fication. If you want to, you can put on it “Part of the 
proof in defendants’ offer of proof of March 12,” or What¬ 
ever date it was. 

Mr. Richardson: I suppose the offer of proof itself ought 
to be in. ' 

Mr. Kelleher: I think it is in. 

Mr. Richardson: It is not in the transcript. It <j)ught 
to be in the transcript. 

The Court: You may have it copied in, if you wish. 

Mr. Laskey: Is it not a mere matter of identifying the 
particular pamphlets and papers that you ruled on ? j 

The Court: Exactlv so. If vou want to vou can add to 

— * 

the identification that it is one of the documents contained 
in the offer of proof, as a further identification. That offer 
of proof is actually filed. 

Mr. Burke: Would it be all right to put it into the tran¬ 
script? 


I 








1440 


The Court: Surely. Anything you want to pay for can go 
into the transcript. 

Mr. Lewin: In reference to the things already in evidence 
that touch on that point, I understand that your Honor’s 
ruling that that subject was immaterial would go to such 
matters as are already in the record that would support it, 
and that it could not be argued to the jury? 

The Court: Yes. Of course those things that were ad¬ 
mitted may bear upon other questions. 

Mr. Lewin: Yes. I think there were letters that had things 
in them that were admissible, and then another paragraph 
about something else. 

The Court: That is what I mean when I say they may be 
dealt with in the future as circumstances may require. 

Mr. Lewin: This is the point I want to make. I was con¬ 
cerned with your Honor’s observation about argument. 
We cannot expect defense counsel to urge illegality as 
justification by referring to what was in the record to 
support it. 

The Court: No, because if they did I would simply have 
to rule them out of order. 

Mr. Burke: In considering that offer of proof you said 
that this went in and that went in, and others were under 
consideration. I take it you meant by that that the things 
vou indicated vou wanted in evidence, for instance, the 
contract- 

The Court: This (indicating) is the defendants’ offer of 
proof. I referred to it as such in my memorandum which 
was filed March 14. When I looked at this overnight I saw 
that some of these things were in, but I wanted to be sure 
that all were before me which were necessary for me to con¬ 
sider, so that whatever ruling I made would be supported 
bv the offer, vou see. In arriving at mv conclusions thev 
are before me, and they are not before the jury. I assume 
them to be true for the purposes of my ruling. So I went 
over this and we agreed that this and that were in, and this 
was to be in. In other words, it was not in but it was to be 
in. One of them I have marked with a question mark. 

Mr. Richardson: I think we understand it perfectly now. 

Mr. Burke: I asked your Honor whether you intended 
that the contract of H.O.L.C. should be read in evidence or 
not. 

The Court: No; I am excluding it. It is not to be read in 
evidence. 
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Mr. Richardson: It is to be offered as an exhibit and num¬ 
bered, and then ruled out. 

The Court: It is to be marked Defendants’ No. so and so 
for identification. 

Mr. Richardson: So that we will know what instrument 
ties up with the offer of proof. 

The Court: And then this general ruling of mine wiljl ex¬ 
clude it. If it is already in it will stay in to be dealt with 
appropriately later. If it is in, it is on some other ground. 
I think we understand each other. If you have not gdt an 
understanding about it I will clarify it. 8 

The objections of the United States to all of the foregoing 
offers and re-offers of proof of the defendants (pages 1363- 
1435 supra) were sustained, and all of the foregoing offers 
and re-offers of proof were rejected by the Court with an ex¬ 
ception to the defendants. 


Rebuttal Testimony on Behalf of the United Stages 
Mrs. Charles Hardin, a Witness for the Government-! 

Direct examination. 

By Mr. Kelleher: 

On June 19,1938, my husband became sick with appendi¬ 
citis, and Dr. Solet was called by me. Mr. Hardin was thken 
to the hospital and operated on. When Dr. Solet came into 
the house I had a conversation with him concerning Gjroup 
Health, and he said Group Health doctors were not |pcr- 
mitted to operate in the hospitals and therefore suggested 
calling another surgeon, to prevent a waste of time. ijsaid 
we were members of Group Health, and we wanted to know 
about who should operate. Dr. Solet suggested Dr. ^ach- 
rach. When Dr. Bachrach came, Dr. Solet said, “These 
people are members of Group Health, but I have told them 
Group Health doctors are not permitted to operate.” j 
And Dr. Bachrach said, “That is right.” 

I 

8 (The Court’s written opinion covering similar offers 
and referred to by the Court, herein appears, pages 945|948, 
supra.) 

91—6879 
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I conducted negotiations with Dr. Solet about Dr. Bach- 
rach coming in and seeing the patient. My husband did not 
participate in them at all, other than he said whatever I 
said was all right, and whatever occurred that evening 
there with Dr. Solet and Dr. Bachrach was done in my 
presence. 

Cross-examination. 

By Mr. Leahy: 

I remember that Dr. Solet mentioned some other names 
of several doctors, but I only recall Cafritz at this time. 
Others were mentioned, two others. 


Dr. Mario Scandiffio, a Witness for the Government. 

Direct examination. 

By Mr. Kelleher: 

My present position is that of medical director of Group 
Health. I am a doctor of medicine. I received my medical 
degree from George Washington University in 1928 and 
spent three years of internship and residency at the New 
York Post Graduate School and Hospital, and since then 
I have been in private practice in pediatrics. I joined 
Group Health on November 1, 1937, as a pediatrician. Dr. 
Henry Brown was medical director when I came. 

It was customary during 1938 for the Group Health clinic 
to keep records of the number of patients seen by doctors 
on the staff. Each doctor listed his patients “seen” in a 
book. From this book daily and monthly summaries were 
made by the clerical staff. Those records are under my 
control now as medical director. I have the monthly sum¬ 
maries showing treatments by Dr. Richard Price. I have 
all the daily summaries, except the month of September, 
1938, which is missing. All records, both daily and monthly, 
of that month are completely missing. I have a daily rec¬ 
ord showing the treatments of Dr. Price for the rest of the 
year 193S—that is, with the exception of about 13 days 
throughout the year, for which I could not find any records. 

The largest number of patients seen by Dr. Price in one 
day as shown by these records, was 51. The next highest 
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number grades down to 34. There are exactly 17 dhys out 
of the entire year 1938 when Dr. Price saw more tljian 34 
patients a day: that is, had 34 names of patients listed in 
his record; and outside of the 18 days during that period 
Dr. Price saw less than 34 patients a day. The average 
number of patients listed in Dr. Price’s record for the en¬ 
tire year of 1938 was 18. The list of patients seen usually 
included, and did include with the exception of Dr. Price, 
those patients seen in the office, home, or hospital each day. 
1 mean by the exception that Dr. Price listed in his record 
telephonic conversations, the names of patients who ac¬ 
costed him in the hall, and the names of patients who re¬ 
ceived services from him such as injections, interpretation 
of X-ray plates, fluoroscopic examinations, and X-ray skin 
treatments performed by Mrs. Davis, the X-ray technician, 
under his supervision. 

Dr. Price took an average of one to two minutes for an 
ordinary chest and skeleton interpretation of an X-ray and 
an average of about five minutes for a gastro-intestinal 
series and gall bladder series. Dr. Price did not dpend 
more than two minutes per patient on skin treatments \ that 
is, administering X-ray dosages. The actual time spent by 
him was just a fraction of a second. The preparatory Svork 
was done by the X-ray technician. The average time $pent 
in fluoroscopic examinations wasn’t more than five minutes, 
and that includes preparation of the patient. The actual 
examination was probably less than one minute. 

The monthly averages of Dr. Selders while Dr. Brown 
was medical director were 533 in January, 481 in February. 
Dr. Selders’ daily average was 20 a day. 

Dr. Hulburt in January saw 044 patients and in February 
428 patients. His average for the day was 22. 

Dr. Price in January saw 333 patients and in February 
375 patients. His average was 15 a day. 

l 

There was no time during those two months, January 
and Februarv of 1938, when any doctor in the clinic trehted 
as many as 60 patients. Daily and monthly summaries of 
patients seen by various doctors in the clinic were kept 
in November and December, but they were only the total 
summary of patients seen. j 

While I was with GHA from November, 1937, until |De- 
cember, 1938, in my view Group Health most certainly Sup¬ 
plied its members with adequate medical care, because! we 
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could give the patient better and more adequate medical 
care than we could as private practitioners. 

Cross-examination. 

By Mr. Leahy: 

I have the report for the patients treated from November 
1, 1937, to May 31, 1938, and the summarization thereon is 
made from the records the clinic kept. And during that 
time we had on our staff Dr. Solders, Dr. Price, Dr. Sean- 
diffio, Dr. Cahoon, and Dr. Dabney, although I am not cer¬ 
tain about Dr. Dabney; Dr. Montgomery came in February, 
and the same applies for Dr. Edgington. Dr. Chase came 
in March. Dr. Marshall was only with us a day or two. 
Dr. Richardson was there from January through July, 
1938. Dr. Cahoon came on at the time Dr. Ilulburt resigned. 

In the period from November 1, 1937, to May 1, 1938, 
the report shows that Group Health treated 19,130 patients. 
The report shows that the number of patients in the clinic 
was 19,130 for that period of time. The 19,000 and some odd 
included medical care, surgical, eye, ear, nose, and throat, 
pediatrics, obstetrics, also laboratory tests, physiotherapy 
treatments, basal metabolism, electric treatments, cardio¬ 
graphs, X-rays, and fluoroscopic examinations. 

It shows that, and it is broken down into 6,218 medical 
cases, 2,443 surgical cases, 2,770 eye, nose, and throat cases, 
2,179 pediatrics cases, 94 obstetrical cases, and 58 hospital 
cases, 1,308 home calls, 215 hospital calls, 248 cases with 
consultants, 3,464 physiotherapy cases, 1,735 ultraviolet- 
rav treatments, 1,729 short-wave treatments, 330 basal 
metabolisms, 66 electrocardiographs, 822 X-rays, 473 fluoro¬ 
scopic examinations, 5,864 prescription cases, 5,528 labora¬ 
tory and clinical laboratory report cases, 422 eye refrac¬ 
tions, 16 eye, ear, nose, and throat cases in the clinic; 
treatments being given to 9,278 members and 9,013 de¬ 
pendents. 

Many of our chest X-rays were simply routine procedures, 
not for the detection of pathology. If a plate showed 
pathology, the average time spent in interpreting it would 
be more. The average interpretation of a pathological 
X-ray plate should take at least five minutes. Pathology 
in a plate can be detected within a minute. 

In testifying on direct examination and in testifying on 
the time of interpretation of these X rays I am not testify- 
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mg from the records. I didn’t stand by and see each X ray 
taken but saw many taken by Dr. Price, but not every one. 
I watched him make some examinations and interpret some 
plates. There wasn’t any routine in giving X-ray examina¬ 
tions, but they were given in most cases if the patient re¬ 
quested an X ray, and in cases that we thought required 
X rays and on chest X rays I say that Dr. Price spent an 
average of from one to two minutes, and on X rays involv¬ 
ing the gastro-intestinal tract about five minutes, but! there 
is nothing in the record to indicate how much time hej spent 
on X rays, and my testimony is that in cases where |I saw 
Dr. Price interpreting such X rays he would take a minute 
or two in ordinarv eases, and in cases of gastro-intestinal 
X ray he would take four or five minutes. I saw roughly 
Dr. Price interpret about ten X rays a week. I can’t give 
the dailv average as I wasn’t with Dr. Price every dav. 
The actual time spent by Dr. Price on fluoroscopic examina¬ 
tions was a matter of seconds, a minute or two at mOst. I 
didn’t attend and see Dr. Price making many fluoroscopic 
examinations, and I can’t give you the weekly average on 
those. 

Dr. Price also attended patients outside the clinic, on 
house calls. I can’t break down on a dailv average how 
many he saw; I would say it was roughly one or two g day. 
All our doctors would make calls on patients who wer0 sick 
at home. I have no breakdown of the monthly home calls. I 
have the total for the period of February 1 to August 31; 
1,308 home calls. Seven doctors in that period were making 
home calls in the District of Columbia, Virginia and Mary¬ 
land. The hours at the clinic are from 9 to 6 on weekjdavs 

• 

and 9 to 1 on Saturdays. 

Dr. Price resigned in January, 1939. I do not havje Dr. 
Price’s book that contains his record and have ncvcjr ex¬ 
amined Dr. Price’s book mvself. I don’t know that the 

%• I 

only patients Dr. Price saw were those shown on the rec¬ 
ords from which I testified. I do know that the patients, 
the names listed and the numbers listed arc the exact copies 
of his own records. I do know it, that the names listed do 
not agree with the number of patients seen by him. He saw 
less patients than are listed on his records. 

Q. You mean that the records he made show as patients 
seen people in fact he did not see? 


i 

i 

l 


j 

i 
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A. That is correct. I testified that he included telephonic 
conversations, casual meetings in the hall with patients, 
injections,—not injections—X-ray interpretations were 
listed as patients seen, when they were not seen. 

I testified on direct that all throughout this period I be¬ 
lieved that GHA was supplying adequate medical care to 
patients and that we could give better care to patients than 
wre could in private practice. I know Dr. Wall very well 
and served with him a good while before joining Group 
Health. He was my preceptor, in a manner of speaking. 
Dr. Price, Dr. Selders, and I did not go to Dr. Wall and 
Dr. Macatee and otfer to resign in a body from Group 
Health at the very time about ’which I am talking, because 
we couldn’t give adequate medical care to patients. Dr. 
Price, Dr. Selders and I did go to Dr. Wall’s home and 
talked with Dr. Wall, but we did not offer to resign, though 
we discussed the resignations of us from Group Health. 
At that time we did not state that we thought that all others 
on the staff of Group Health w'ould resign also, and we did 
not ask Dr. Wall and Dr. Macatee to help us. We did not 
state what would happen if we all resigned at once and did 
not state that that would break up Group Health if we re¬ 
signed in a body, but I did state that it might break up 
Group Health if we all resigned. I don’t recall that Dr. 
Wall and Dr. Macatee said no, they couldn’t do anything 
for us, as there was no occasion for an answer like that. 

Redirect examination: 

The conversation with Dr. Wall and Dr. Macatee occurred 
in the fall of 1938. When Dr. Wall and Dr. Macatee were 
seen by Dr. Selders, Dr. Price, and myself at Dr. Selders’ 
request, Dr. Selders being thoroughly dissatisfied with his 
position, we discussed exactly what Mr. Leahy brought out 
in my testimony. We asked Dr. Wall to meet with the 
three of us. At the time of the meeting Dr. Selders and 
Dr. Price asked certain questions of Dr. Wall and Dr. Maca¬ 
tee, particularly regarding the Medical Society privileges 
and hospital privileges. The question of resignations was 
brought up, that is, the question of our resigning from 
Group Health staff was brought up at the time and dis¬ 
cussed by all of us, but not in connection with hospital privi¬ 
leges and membership in the Medical Society. The question 
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of hospital privileges and Medical Society privileges was 
brought up by Dr. Selders and Dr. Price. 


Mrs. Caroline Reece Epperly, a witness for the Govern¬ 
ment (recalled). 

| 

Direct examination. 

Gov. Ex. 291 is a correct copy of a letter from President 
Taylor of Sibley to Dr. Burns of Worcester Hospital. Gov. 
Ex. 292 is Dr. Burns’ reply to Gov. Ex. 291. Gov. Ex. 298 
is a copy of Dr. Taylor’s letter to Dr. Brown. Gov. Ex. 299 
is Dr. Brown’s reply to Gov. Ex. 298. Gov. Ex. 293 is a 
correct copy of a letter from Dr. Taylor to Dr. Walter E. 
Lee of the University of Pennsvlvania, which I took and 
sent to Dr. Lee. Gov. Ex. 296 purports to be a reply to! Gov. 
Ex. 295. Gov. Ex. 672 is the application blank of Dr. jRay- 
mond E. Selders and lists the names thereon as references: 
Dr. Lee, Dr. Burns, Dr. Brown. 

1 

Cross-examination. 

! 

i 

By Mr. Leahy: j 

I do not know Dr. Brown of the Temple University. I 
never saw him write. 

I do not know Dr. C. J. Burns. I never saw him write. 
And all I know is that I received a subpoena to produce 
certain papers and documents, and pursuant to that j sub¬ 
poena I produce those documents from my files. 

i 

i 

_ ! 

i 

Raymond R. Zimmerman, a witness for the Government 
(recalled). j 

i 

j 

Direct examination. 

i 

By Mr. Lewin: 

I recall a dinner on the evening of June 24, before gping 
to the Medical Societv, attended bv Mr. Penniman, Dr. 
Brown, and myself. I didn’t tell Dr. Brown in connection 
with the anticipated meeting at the Medical Society to i tell 
the Society doctors as little as possible, and that was not 

i 


i 

i 






1448 


the spirit of the meeting. I didn’t say to Mr. Penniman to 
say as little as possible. There were no such instructions 
given at all. After the dinner we went to the Medical So¬ 
ciety building, and in the lobby I didn’t say to Dr. Brown 
or Mr. Penniman, “Don’t forget, we’ll give them just as 
little as possible.” In the meeting we gave the Society a 
full statement of the purposes of Group Health. 

I never gave instructions to Dr Brown that he was not to 
deal with the hospitals and I never heard any such instruc¬ 
tions given. I never heard any instructions to Dr. Brown 
that he should send me or the president of Group Health 
mail received addressed to him, unopened. So far as I 
know Dr. Brown was never restricted, and I never did any¬ 
thing to restrict him and I do not know of anything being 
done to restrict him. 


William F. Penniman, a witness for the Government (re¬ 
called). 

Direct examination. 

Bv Mr. Lewin: 

I was the first president of Group Health. I recall a 
meeting on June 24, 1937, between Mr. Zimmerman, Dr. 
Brown, and myself. At that meeting I didn’t make any re¬ 
mark to Dr. Brown that he should tell the District Medical 
Society as little as possible about the plans of Group Health. 

I didn’t hear Mr. Zimmerman make anv such remark. I 

•» 

didn’t make any remark in the lobby of the Medical Society 
building to Dr. Brown or Mr. Zimmerman that, “Now, 
don’t forget, we will give them as little as possible.” I 
didn’t hear Mr. Zimmerman make any such statement. At 
the meeting we did not follow the course of telling the doc¬ 
tors as little as possible. I received a report from Dr. 
Brown on Dr. Solders, Gov. Ex. 671. As president of Group 
Health I at no time limited Dr. Brown’s medical activities 
and didn’t exclude him from approaching the hospitals on 
behalf of the staff of Group Health. I didn’t give Dr. 
Brown any instructions that he should send to me unopened 
mail he received from the hospitals, and nothing to that 
effect was done. I kept Dr. Brown informed about my cor¬ 
respondence with the hospitals. 
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The third page of Gov. Ex. 671 was received in evidence 
and read to the jury as follows: 

Gov. Ex. 671 is a letter from Henry Rolfe Brown, Medical 
Director, to Mr. Penniman, President, Group Health Asso¬ 
ciation, dated October 1,1937, to which is attached informa¬ 
tion regarding the staff of Group Health which had! been 
obtained up to that time. 

I am permitted to read to you the third page of the Report 
which relates to Dr. Raymond E. Selders. It gives his 
name, Raymond E. Selders: age, 44: nativity, born in Illi¬ 
nois : position, surgeon: salary, $4,800. 


“Religion, Protestant. 

“Marital Status. Married (No children). 

“Licensed: Oklahoma, Texas; licensed in New York and 

Massachusetts bv endorsement of Nation Board Credentials- 
* 

Licensed District of Columbia. 

Degrees: BA University of Oklahoma, 1918; BS ChE Uni¬ 
versity of Oklahoma, 1919; BS in Medicine, University of 
Oklahoma, 1925; MD University of Oklahoma, 1927; |MSC 
University of Pennsylvania, 1937. 

Experience: 

July 1927 to July 1928: Interned, St. Joseph’s Infirinary 
(209 beds) Houston, Texas. j 

July 192S to October 1935: General Practice including 
surgery, Houston, Texas. 

October 1934 to June 14, 1936: Post Graduate wojrk at 
Graduate School of Medicine, University of Pennsylvania, 
Philadelphia, Pa. 

1936-1937: Resident Surgeon, Worcester City Hospital 
(600 beds) Worcester, Massachusetts. Has performed 
about 33S operations which was a part of the clinical and 
post graduate work taken by Dr. Selders for the purpose of 
securing the diploma and degree of Master in Surgery. 

Dr. Selders is an experienced surgeon and has be<?n in 
practice for about seven years and is splendidly qualified 
by his experience as a general surgeon. 

Address: Home 2445 15th Street, N. W. 

Telephone: Adams 5302.” 

! 

The Government concluded its case. ! 


i 

i 
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SlJRREBUTTAL EVIDENCE ON BEHALF OF THE DEFENDANTS 

Dr. Henry Rolfe Brown, a witness recalled by the de¬ 
fendants. 

Direct examination. 

By Mr. Leahy: 

I identify the third page of Gov. Ex. 671 as a letter of 
recommendation for Dr. Solders and the others for a posi¬ 
tion on the staff of the clinic of GHA. When I said in that 
letter: “Dr. Solders is an experienced surgeon and has 
been in practice for about seven years and is splendidly 
qualified by his experience as a general surgeon,” I re¬ 
ferred to his work in the clinic, as we had no general outside 
work, of course, in the hospitals and Dr. Selders was to take 
care of the clinic and the minor surgery in the clinic. 

Dr. Edwin A. Merritt, a witness recalled for the de¬ 
fendants. 

Direct examination. 

Bv Mr. Leahy: 

I am a practicing physician in the District. I have spe¬ 
cialized in radiology, which is the use of radium energy in 
the diagnosis and treatment of diseases, both X ray and 
radium. I graduated from the University of Nebraska in 
1904: after seven years of country practice I went to the 
Rush Medical School in Chicago and specialized in internal 
medicine; following that course I took a further course and 
studied X ray in Council Bluffs, Iowa, in 1912; since that 
time I have confined my practice exclusively to radiology. 

There are two different procedures for X raying and 
diagnosing conditions of the chest; one consists of taking 
X ray films or plates of the chest, and the subsequent read¬ 
ing of them. That involves one period of time. There is 
another medical examination which is used sometimes, a 
fluoroscopic survey of the chest is made, and then a plate 
is made. The first procedure takes a period of time and 
this takes another period of time. From the start it would 
take 30 minutes to make a fluoroscopic examination of one 
person’s chest. In taking an X ray of the chest the matter 
of getting a person undressed takes the larger part of the 
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time; the taking of the film is a matter of a few seconds; 
developing is ten minutes, drying 30 minutes, and reading 
five minutes. A fluoroscopic examination is an examination 
of the patient before a fluorescent screen, and it penetrates 
the patient’s body and is reflected on a screen. It must be 
done in an absolutely dark room and the eyes must be per¬ 
fectly accommodated to it. It takes as a minimum 25 to 30 
minutes to make such an examination because you hate to 
allow 25 minutes for adjustment of the eyes in the dark 
room. That is an invariable rule. The actual examination 
consumes perhaps five minutes. It takes longer to interpret 
an X ray of the gastro-intestinal tract than of the chest, as a 
complete gastro-intestinal involves a study of an individual 
over three successive days, and the reading of the film re¬ 
quires 10 to 15 minutes, reviewing the fluoroscopic evidence; 
the evidence secured in the three previous examinations, re¬ 
viewing that evidence plus the films that are taken, jeon- 
sumes perhaps 10 minutes, maybe 15 minutes. That process 
could not be done in four or five minutes. An X ray of the 
chest cannot be taken and interpreted in a minute. Where 
pathology is indicated—that is the presence of abnormality 
—it leads to additional study and takes longer, because if 
the conditions are obscure we might spend hours on an 

X-rav examination. 

* 

Cross-examination. 

i 

By Mr. Kelleher: 

! 

The interpretation of an X-ray plate is the study of the 
plate after the picture has been taken, and in an X ray of 
the chest that interpretation takes five minutes; one of j the 
Gastro-intestinal tract would require, on the average, fifteen 
minutes for interpretation. 


Da. Joseph S. Wall, a witness recalled bv the defendants. 

! 

Direct examination. j 

By Mr. Kelleher: 

I am a practicing physician in Washington, where I have 
been in practice 45 years; I graduated from Georgetown 
University Medical School in 1897; I did postgraduate work 
in the New York Postgraduate School and at Oxford, Ejng- 
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land; I specialize exclusively in pediatrics and have done 
so for 30 years. 

I have known Dr. Scandiffio eight or ten years; he was 
associated with me at Children’s Hospital for a number of 
years and associated with me in teaching of pediatrics at 
Georgetown Medical School. I recall in the earlv fall of 
1938 a conversation between Dr. Selders, Dr. Price, Dr. 
Scandiffio, Dr. Macatee and myself. The substance of the 
conference was that the doctors from Group Health were so 
dissatisfied with the work which they had to do down at the 
clinic that they wanted to resign in a body. The Group 
Health doctors asked me if I would trv to do something 
for them so that they could have a living, or words to that 
effect, if they resigned, and asked if we thought if they did 
resign would they be taken back into membership in the 
Society and, secondly, Dr. Selders asked if he could be 
accorded hospital privileges if he resigned from Group 
Health. The Group Health doctors said that the other 
members of the staff of Group Health would probably re¬ 
sign in a body if they resigned, and that would probably 
result in breaking up Group Health. 

Cross-examination. 

By Mr. Lewin: 

I have been a member of the Medical Societv for 40 vears. 

•» w 

Two years ago I was put on a life membership. I have been 
on its Executive Committee the three years following 1926. 
I made a statement to Dr. Woodward that I regretted that 
Dr. Scandiffio had “gone into the camp of the enemy,” 
meaning Group Health, and stated my belief the Group 
Health doctors “will have visited upon them the displeasure 
of the medical profession in Washington and will probably 
become medical outcasts so far as we are locallv con- 
cerned,” and further stated, “We should certainly be grate¬ 
ful for the help which may be accorded us by the AMA.” 

Dr. Henry C. Macatee, a witness recalled for the de¬ 
fendants. 

Direct examination. 

By Mr. Leahv: 

I recall a conversation held in the fall of 1938 at the 
office of Dr. Wall, at which Drs. Scandiffio, Price, Selders, 





i 
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Wall, and myself were present; tlie conversation was' had 
between us; Dr. Scandiffiio, Dr. Price, and Dr. Seliders 
said they were dissatisfied with the work which they >vere 
called on to do at Group Health clinic and were prepared 
to resign in a body, and they stated, in effect, if they re¬ 
signed probably the other members of the staff would re¬ 
sign likewise, and that would probably break up Gf'oup 
Health, if they all resigned in that fashion; then Drs. Scan¬ 
diffiio, Price, and Selders asked us to try to do something 
for them in the shape of helping them out if they did re¬ 
sign and if the remaining members of the staff of Group 
Health resigned. 

i 

! 

The defendants rested. 

Thereupon the defendants jointly and severally moved 
the Court as follows: 

To strike from the record and advise the jury not to 
consider any and all evidence submitted in the record! re¬ 
lating or having reference to the so-called background of 
the conspiracy and consisting of evidence with respect to 
acts and deeds of the defendant American Medical Associa¬ 
tion, its officers and agents, occurring and transpiring out¬ 
side of the District of Columbia and prior to January 1, 
1937, upon the ground that such evidence and the whole 
thereof is incompetent, irrelevant, and immaterial to any 
of the issues in the above-entitled action. 

To strike from the record and advise the jury not to con¬ 
sider any and all evidence submitted in the record relating 
or having reference to the so-called Washington hospitals 
for the purpose of proving that said hospitals were co¬ 
conspirators with the defendants herein upon the ground 
and for the reason that said evidence and the whole thereof 
is insufficient, as a matter of law, to make or constitute 
the said hospitals or any of them co-conspirators as charged 
by the Government and alleged in the indictment. 

To direct and advise the jury to return a verdict of not 
guilty in the above-entitled proceeding upon the ground 
and for the reason that the record in said case, and the 
whole thereof, shows as a matter of law that Group Health 
Association, its officers, members and operations were, With 
reference to all matters shown in the record, unlawfully 
engaged in the practice of medicine in the District of Colum¬ 
bia in violation of the laws applicable thereto, and w T ere 
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not, and none of them, unlawfully subject to or affected 
by any alleged restraints as charged and identified in the 
indictment. 

To direct and advise the jury to return a verdict of not 
guilty in the above-entitled proceeding as to all defendants, 
upon the ground and for the reason that the facts, acts, 
and circumstances, as shown by the evidence, and the en¬ 
tire record herein submitted does not establish or tend 
to establish any conspiracy to violate Section 3 of the Sher¬ 
man Act relating to trade or commerce, as set forth or de¬ 
fined in said Act. 

To direct the jury in the above-entitled cause to return 
a verdict of not guilty as to each and all of the aforesaid 
defendants under that charge of said indictment that the 
said defendants and others conspired together “for the 
purpose of restraining the Washington hospitals in the 
business of operating such hospitals.” 

To direct the jury in the above-entitled cause to return 
a verdict of not guiltv as to each and all of the aforesaid 
defendants under that charge of said indictment that the 
said defendants and others conspired together “for the 
purpose of restraining doctors (not on the medical staff 
of Group Health Association, Inc.) practicing in the Dis¬ 
trict of Columbia, including the doctors so practicing who 
are made defendants herein, in the pursuit of their call¬ 
ings.” 

To direct the jury in the above-entitled cause to return 
a verdict of not guilty as to each and all of the aforesaid 
defendants under that charge of said indictment that the 
said defendants and others conspired together “for the 
purpose of restraining the doctors serving on the medical 
staff of said Group Health Association, Inc. in the pursuit 
of their callings.” 

To direct the jury in the above-entitled cause to return 
a verdict of not guilty as to each and all of the aforesaid 
defendants under that charge of said indictment that the 
said defendants and others conspired together “for the 
purpose of restraining the members of Group Health As¬ 
sociation, Inc. in obtaining, by cooperative effort, adequate 
medical care for themselves and their dependents from 
doctors engaged in group medical practice on a risk sharing- 
prepayment basis.” 

To direct the jury in the above-entitled cause to return 
a verdict of not guilty as to each and all of the aforesaid 
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defendants under that charge of said indictment that the 
said defendants and others conspired together “for the 
purpose of restraining Group Health Association, Injc. in 
its business of arranging for the provision of medical care 
and hospitalization to its members and their dependents on 
a risk sharing prepayment basis.” ! 

To direct the jury in the above-entitled cause to return 
a verdict of not guilty as to each and all of the aforesaid 
defendants. \ 

And for cause therefor defendants state that no sufficient 
case has been made out against them and each of tjhem 
under the indictment herein returned, to warrant and {sup¬ 
port a verdict on all or any of the charges alleged in Said 
indictment. i 


Mr. Magee: The defendants at this time desire to sum¬ 
marize verv brieflv the grounds of the motions filed in j the 
case for a directed verdict of “not guilty.” ! 

i 

I 

First, all of the grounds urged upon the Court in support 
of the motions of the defendants for a directed verdict, pre¬ 
sented at the close of the Government’s case, are reas¬ 
serted in support of the pending motions. 

i 

Second, it is contended that the evidence has failed! to 
establish any violation of Section 3 of the Sherman ^ct 
by all or any of the defendants. 

i 

i 

In addition none of the activities charged to the defend¬ 
ants or proven in the evidence concern trade or commerce in 
the District of Columbia. 

The activities particularly of Group Health Association, 
Inc., its members and doctors are part and parcel of the 
illegal practice of medicine and the illegal operation of an 
insurance business, and any restraints thereon are not!in 
violation of the Sherman Act. 

All of the activities charged to defendants are within 
their lawful rights and do not violate Section 3 of t|he 
Sherman Act. 

The defendants, the members of defendants, American 
Medical Association and the Medical Society of the District 
of Columbia, Group Health Association, Inc., its doctors 
and members are all shown by the evidence to be engaged 
in the same trade or occupation, or have direct or indirect 


l 

i 

i 
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interests therein. The evidence further discloses that these 
parties are in a controversy concerning, involving or grow¬ 
ing out of a dispute concerning terms or conditions of em¬ 
ployment pertaining to the care and treatment of patients 
and their hospitalization, or concerning the association 
or representation of persons, in negotiating, fixing, main¬ 
taining, changing, or seeking to arrange terms and con¬ 
ditions of employment of physicians in the care, treatment, 
and hospitalization of patients. This establishes the exist¬ 
ence of a “labor dispute” and renders the activities charged 
or proven against the defendants legal under the terms of 
the Norris-La Guardia Act (Act of March 23, 1932, 29 
IT. S. C. A. 101-115) and of the Clayton Act (38 Stat. 738, 
29 U. S. C. A. 52). 

“United States v. Hutcheson (No. 43, October Term, 
1940, decided February 3, 1940) -U. S.-. 

Milk Wagon D. Union v. Lake Valley F. Products, 85 
L. Ed. 91. 

New Negro Alliance v. Grocery Company, 303 U. S. 469. 

Apex Hosiery Co. v. Leader, 310 U. S. 469, 507, m. 26. 

Senn v. Tile Layers Protective Union, 301 U. S. 468. 

For the foregoing and other reasons apparent on the 
face of the record and in the evidence it is submitted a 
verdict of “Not Guilty” should be directed as to each and 
all of the defendants. 

The Court overruled all of the defendants’ motions and 
allowed an exception. 

The Requests or Prayers for Instructions of the United 

States 

The United States, at the close of the evidence, requested 
that the following instructions or prayers on the law be 
given the jury: 

1 

All of the defendants have entered pleas of not guilty to 
the indictment. The defendants, therefore, have entered 
upon this trial presumed by the law to be innocent of any 
crime until proven guilty and that presumption continues 
with the defendants until you reach your verdict. Granted. 
J. M. P. 
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The burden of proving the defendants guilty is upon the 
Government. This does not mean, however, that the ,Gov- 
ernment’s proof must establish the defendants’ guilt to an 
absolute certainty. You may find the defendants guilty, if 
you are convinced beyond a reasonable doubt of all the 
essential facts necessary to establish the guilt of th<? de¬ 
fendants. Granted. J. M. P. 

3 • i 

I 

A reasonable doubt must be real and not imaginary!. It 
must be an honest and substantial misgiving for which a 
good reason may be given, based upon the nature off the 
evidence or lack of evidence in the case. If all the evidence 
in the case, impartially and reasonably considered, pro¬ 
duces in your minds a settled conviction or belief of tln£ de¬ 
fendants’ guilt—such an abiding conviction as you would 
be willing to act upon in the most important affairs of }’our 
own life—vou mav be said to be free from any reasonable 
doubt, and should find a verdict in accordance with that 
conviction or belief. Granted. J. M. P. 

The Court: Xo. 3 sounds correct. It is not exaetlvithe 

* j 

way I give it, but it is on the same lines. It is on reasonable 
doubt. 

Mr. Burke: I think, your Honor, between the dashes it is 
not just right— 

“such an abiding conviction as vou would be willing toi act 
upon in the most important affairs of your own life.” 

The Court: That is an old, approved instruction. Ob¬ 
jection overruled and exception noted. ’j 

4 i 

I 

In considering the testimony, you should, as to each Wit¬ 
ness, consider his demeanor and manner of testifying, his 
interest, if any, in the result of the trial, any temptation to 
testify falsely, his opportunity to know the facts, the prob¬ 
ability or improbability of the testimony given, and jail 
other like circumstances appearing from the evidence: and, 
from all these, vou should determine the weight and credit 
to be given to the testimonv of the witness. In case vou be- 
come satisfied from the evidence that any witness has wil- 

92—6879 

i 

i 

! 

i 
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fullv testified falselv as to a material fact, vou are at liberty 
in your discretion to disregard all the testimony of the wit¬ 
ness. You may, however, in your discretion, elect to give 
credit to a part of his testimony and to give no weight to the 
rest. Granted. J. M. P. 

7 

While all of the defendants in this case have been jointly 
indicted and tried, each defendant is entitled to an inde¬ 
pendent consideration by you of the evidence as it relates 
to his conscious participation in the unlawful acts charged 
by the indictment. It is your duty to determine separately 
the guilt or innocence of each individual defendant and of 
each defendant society. Granted. J. M. P. 

10 

The indictment in this case charges the defendants with 
engaging in a combination and conspiracy in violation of 
Section 3 of the Sherman Antitrust Act. Where two or 
more persons are united together to accomplish an illegal 
object, they are engaged in a conspiracy. In determining 
whether a conspiracy exists, it is not necessary for you to 
find that there was a written or formal agreement among 
the defendants, or that any participant in the conspiracy 
was bound to another to perform any portion thereof. It 
is sufficient to establish a conspiracy if, from all of the evi¬ 
dence, it appears that the defendants were voluntarily act¬ 
ing together—however informally—in order to carry out 
their common objectives. Granted J. M. P. 

Defendants objected on the ground that it is confusing; 
that there must be found an agreement and that this prayer 
doesn’t leave that impression. Objections overruled and 
exception noted. 

11 

It is not necessary that all of the parties to a conspiracy 
shall actually meet together at one and the same time and 
place, or that all discuss its purposes or the means of carry¬ 
ing its objectives into effect, or that each party know all of 
the other parties. Nor do you need to find that all of the 
participants combined together at the start of the con¬ 
spiracy. If it is shown that the conspiracy was entered into 
between two or more of the defendants and that at any 
later time during its existence new or additional parties, 
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while aw'are of its existence, united with them for the pur¬ 
pose of aiding- in the accomplishment of the scheme, they 
are from that moment fellow conspirators and equally re¬ 
sponsible for all of the consequences which flow from the 
conspiracy. Granted J. M. P. j 

12 

i 

You will understand that mere passive knowledge pf the 
existence of a conspiracy or mere passive knowledge of the 
acts of others in connection therewith is not sufficient to 
make the one having such knowledge a member of this con¬ 
spiracy. Granted as amended. J. M. P. 


13 


Once you find a conspiracy to exist, the acts and declara¬ 
tions, both oral and written, of each party to the conspiracy 
in furtherance of the objects thereof may be considered as 
evidence against all of the parties to the conspiracy. This 
is true even though the party doing such act or making such 
declaration is not on trial or is not named in the indictment 
as a defendant. That is, every person who, knowing oif the 
conspiracy, does any act or makes any statement intended 
to further the objects thereof, does thereby become 
party to the conspiracy. Granted as amended. J. M. P.lExc. 


Defendants objected on the ground that it is too broad; 
assumes a conspiracy; incorrectly states the law applicable 
to the facts involved; incorrectly states the law as to j how 
a person becomes a party to an unlawful conspiracy and in¬ 
correctly states what evidence is necessary to make a party 
a co-conspirator. Objections overruled and exceptions 
noted. j 

14 

l 

The indictment in this case charges, in substance, that the 
defendants combined and conspired together (1) fori the 
ymrpose of restraining Group Health Association, Inc,., in 
its business of arranging for the provision of medical (pare 
and hospitalization to its members and their dependents on 
a risk-sharing prepayment basis; (2) for the purpose of re¬ 
straining the doctors serving on the medical staff of Group 
Health Association, Inc., in the pursuit of their calling;](3) 
for the purpose of restraining doctors not on the medical 
staff of Group Health Association, Inc., practicing in the 


j 

I 

i 

i 
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District of Columbia, in the pursuit of their calling; and 
(4) for the purpose of restraining the Washington hospitals 
in the business of operating the hospitals. Granted. J. M. P. 

“Mr. Richardson: Does fourteen do any more than bring 
in the indictment? 

“The Court: I thought not. I notice you folks leave out 
two; it charges only part of one. You see, you first charged 
Group Health. 

“Mr. Burke: I think it is an important part of our case 
because G. H. A. and its local members are two entities, are 
different. I think if that is so, your Honor should sustain 
the motion as to the second point. 

“Mr. Magee: The Court of Appeals didn’t approve that 
member charge. 

“The Court: They approved the whole thing. They gave 
it a badge of honor. 

“Mr. Kellehcr: In any event, we are doing what the de¬ 
fendants want us to do. 

“Mr. Burke: We are moving that it be stricken. 

“The Court: The way it can be handled, as to the second 
paragraph, you can simply disregard that. It simplifies it. 

“Mr. Kelleher: I think you have that affirmatively. 

“The Court: We are talking about a lot of things that 
the jury never pay any attention to. I am going to state 
this indictment in my own way. I will grant this.” 

Objections overruled and exception noted. 

22 

If vou find that the defendants were engaged in a com- 
bination such as I have explained, it is unnecessary for 
you to decide whether Group Health Association or its 
staff may have violated the Principles of Medical Ethics 
of the American Medical Association. Thus, even if such 
were the facts, it is immaterial that Group Health Associ¬ 
ation may have employed doctors on a contract basis, or 
that the members of Group Health Association may not 
have ’had complete freedom of choice of physician from 
the entire body of doctors practicing in the District of 
Columbia, or that Group Health Association or its organ¬ 
izers may have solicited Government employees to join 
Group Health Association. It is likewise immaterial to 
the issues which vou must decide that the defendants niav 
have believed that Group Health Association or the mem- 





1461 


i 

bers of its medical staff violated the Principles of Medical 
Ethics of the American Medical Association. None oSf these 
matters should be considered by you in reaching your ver¬ 
dict. Granted. J. M. P. 

“Mr. Richardson: Of course, twenty-two cannot be so. 
That is, it cannot be so and keep the society in existence. 

“Mr. Leahy: The trouble is that you are argumentative 
in your instructions. You cannot assemble points evi¬ 
dence and throw them to the Court and ask the Court to 
argue it for you. 

“The Court: Well, I think you are entitled in a colorless 

way to have the rule stated, without argument, that if they 

did in fact conspire to restrain, and they find that beyond 

a reasonable doubt, then the use of ethics and these other 

' *1 
things as justification for it would afford no justification. 

That is very roughly stated, but that is what you meian. 

“Mr. Lewin: That is it. 

* ‘ The Court: I will revise it. 

| 

• * * # # # • i 

“Mr. Kelleher: I think it is a very fair statement there. 
It is an uncolored unargumentative statement. I thiink in 
view of the stress laid upon these immaterial isspes by 
both sides it ought to be given. j 

“Mr. Lewin: If a conspiracy did exist then the employ¬ 
ment of ethics to restrain it would not justify it. Th|c plea 
of the defendants that the object was unethical <j:annot 
justify their conduct. 

“Mr. Leahv: No, you cannot say that. We hate the 

right to use that in persuasion. 

“The Court: You have the right to this: I don’t! think 

the matter of belief is material for this reason: that vou 

[ * 

have the right to argue and it doesn’t matter whether your 
argument is right or wrong, whether you believe it ojr not. 
I have a right to argue as demagogues do every day on the 
street, or some fakers on the avenue, if I do not traijscend 
the law by obtaining money under false pretenses.] The 
fact that I may not be sincere in what I say makes no 
difference. 

“Mr. Richardson: That is all right if you follow lit up, 
but here we are charged with being actuated by an improper 
motive. 
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“Mr. Lewin: Your motive isn’t material. The purposes 
with which you did what was done as charged in the indict¬ 
ment. If the jury finds you did those things purposely, 
then you have restrained G. H. A. 

“Mr. Richardson: We don’t care anything about the 
indictment. 

“Mr. Laskey: They cannot consider it as evidence. 

“The Court: I instruct them very carefully that the 
indictment is no evidence and raises no presumption of 
guilt, but on the contrary there is a presumption of 
innocence. 

“Mr. Lewin: We would like to get away from these good 
motives. 

“Mr. Richardson: I don’t blame vou. 

“The Court: You said this was not sufficient? 

“Mr. Kelleher: Here is what we were after in this 
charge: that it makes no difference if they find that Group 
Health did in fact violate the principles of ethics or that 
the defendant believes that they did. 

“The Court: Yes, I understand. Of course, I shall tell 
them that it is unquestionably the law they are not required 
to live up to the ethics of the Medical Association. They 
are not required to have the ethics and standards of the 
Association. If thev didn’t have it, it would make no 
difference. 

“Mr. Richardson: And if as a result of their not living 
up to the principles of ethics and they desired to associate 
with those who do, and are not accepted, they get what 
they deserved. 

“Mr. Leahy: You can’t make anybody consult with 
somebody else. 

“Mr. Kelleher: If thev refused to consult in order to 
drive G. H. A. out, it is illegal regardless of the reason. 
Even if they thought it was unethical. 

“The Court: If they thought it was agreed that ‘we are 
going to rush G. H. A., put it out of business; and we are 
going to do it by enforcing our rules of ethics’ against 
them, then, of course, you have a conspiracy. 

“Mr. Richardson: But you cannot take the action that 
was directed against G. H. A. and prove backwards by 
inference how the thing started. 

“The Court: No, I can’t say to the jury you have to 
assume that they did these things. The first thing is to 
find out whether they had a conspiracy. 
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“Mr. Leahy: What you want the Court to say is the 
refusal to consult amounts to conspiracy. 

“Mr. Lewin: Well, here is a concerted refusal. 

“Mr. Kelleher: If it is a refusal to consult for the pur¬ 
poses charged in the indictment, it is illegal. 

“The Court: I am underscoring here ‘if a conspiracy’; 
then ‘employment of ethics, et cetera, to restrain would not 
be a defense ’; the violation of ethics bv G. H. A. 

“Mr. Lewin: Or the belief oh the part of the defendants 
that G. H. A. had violated these ethics. 

“Mr. Leahv: I would like your Honor also to state that 
these various pieces of evidence are not proof per ;se of 
conspiracy. 

“The Court: I shall tell them that there was noj legal 
obligation, legal ethical obligation on the part of any physi¬ 
cian to consult with any other physician. 

“Mr. Leahy: Therefore even though they find that the 

members of the society refused to consult with G. H. A., 

they must further find that that was done with intent to 

dcstrov it. ! 

* ! 

“The Court: You see, let us assume that these regula¬ 
tions against consulting, et cetera, is an unlawful agree¬ 
ment to restrain physicians in medical practice. That is 
not what vou are charged with. We don’t have to! deal 
with that. 

“Mr. Richardson: No, but you have this situation: Here 
is a group of people in a meeting. Oh, they are cojnfed- 
erating; one says something; they are all conspirators 
because of the very fact they were in a meeting. You are 
dealing with a society. 

“The Court: I know you are arguing the matter now, 
but as a matter of fact anything that brings alleged con¬ 
spirators together is a thing that may be considered by 
the jury whether it is reasonable or not, and the thiiig, in 
view of the fact that thev are members of the societvl will 
be argued on the one side; and whether it is unreasonable 
and may be treated as the act of a conspirator, may be argued 
on the other. That is a matter for argument. I chnnot 
say the fact that men got together, this is some evidence. 
I can’t consider it one way or the other, and I don’t 
want to.” 

i 

i 

######• 


i 
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“Mr. Magee: So vou make that clear, that reasonable 
belief.” 

Objections overruled and exception noted. 

23 

If you find that the defendants were engaged in a com¬ 
bination such as I have explained, it is unnecessary for 
you to decide whether the medical care given by the medical 
staff of Group Health Association was equal to, superior 
to, or inferior to, the quality of medical care rendered by 
doctors engaged in private practice. The quality of medi¬ 
cal care rendered through Group Health Association is 
immaterial to the issues in this case and you arc not to 
consider it in reaching your verdict. Granted. J. M. P. 

“Mr. Richardson: Twenty-three. 

“Mr. Magee: It is exactly the same. 

#**#•*• 


“Mr. Leahy: That falls in the same category as the 
other. 

‘ ‘ The Court: I have it marked with a question. 

“Mr. Kellcher: I think in view of the stress laid upon 
it it is certainly a relevant issue in your Honor’s mind; 
certainlv should be clarified. 

“The Court: But you all stepped into it. 

“Mr. Richardson: I don’t think it is a false issue. The 
last sentence here is dead wrong. 

11 Mr. Leahy: The whole thing is dead wrong. 

“The Court: I think this can be treated in this wav: 
that there has been evidence pro and con in this case as 
to the ability of Group Health to render good medical care. 
That question has been injected into the case by reason 
of contradictory statements of the parties which evolved 
around it. It goes to the question of credibility of witnesses 
rather than to make this a relevant, material issue in the 
case, and you may consider it in that way. 

“Mr. Leahy: I think that is a little confusing. 

“The Court: Even if the general opinion of people was 
that Group Health was rendering good medical care, you 
have a perfect right to argue it, unless you should go to 
the point of libel. 
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“Mr. Richardson: One of the theories of the pntirc 
build-up of the prosecution is that that is the way tp give 
good medical service. 

“Mr. Lewin: No; we were very careful to refer to it as 
a reasonable experiment. 

“The Court: I do not know just how it should be treated, 
to be frank with you. It has been a problem with mei 

“Mr. Kelleher: If there has been a conspiracy to [drive 
this organization out, they cannot justify it by saving that 
they thought it was not giving adequate medical care! 

“Mr. Lewin: It is the same thing as the $40,000 grant. 
It is the same thing as the principles of ethics. 

“Mr. Richardson : We want to offer the proposition that 
one of the reasons why we did not want our members to 
have anything to do with this organization was because it 
was a fraud medically. 

“Mr. Lewin: But you cannot make that argument, 
because you would run right into the teeth of the law. j 

“Mr. Richardson: We have a right to use persuasipn on 
our members. 

“Mr. Kelleher: That is a boycott, and you cannot justify 
a bovcott. 

“Mr. Lewin: Not on any such grounds. 

“Mr. Richardson: We are justified in trying to cdntrol 
our own members for our own good. 

“Mr. Lewin: That is a boycott. 

“Mr. Richardson: No, it is not. 

“The Court: A question that has been in my mind—gnd I 
have not resolved it one way or the other—is whether oir not 
these things may not give a background in behalf of the 
defendants to reflect upon the reasonableness of the things 
they did. 

“Mr. Kelleher: The reasonableness is not in issue if the 
facts of the indictment are found by the jury. 

“Mr. Lewin: It is unreasonable per se if they find the 
facts stated in the indictment. 

“The Court: If they find that a conspiracy was entered 
into which involved boycotting and coercion and that sc>rt of 
thing, why, of course, then you could not justify it by the 
fact that G. H. A. may have been running a poor business. 
No matter what your beliefs were, you cannot hop over all 
those hurdles. But why should I not also say to the jury, 
‘However, as bearing upon the question of the intention or 
the intended effect of the acts of the defendants, you [may 
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note the circumstances under which they did act as reflecting 
upon that intent and purpose.’ 

“Mr. Lewin: I do not see how they could. They either in¬ 
tended to destroy Group Health or they did not. That is the 
issue. That is the issue you are leaving to the jury. 

“The Court: Suppose they were not attempting to de¬ 
stroy it, but merely attempting to protect themselves? 

“Mr. Lewin: If it were a bad organization that would 
be one of the reasons for them to attempt- 

“Mr. Leahy: It would be one of the reasons to protect 
themselves against it. 

“Mr. Lewin: You have no right to protect yourselves by 
this kind of a conspiracy. 

‘ ‘ Mr. Leahy: If you hit me, I have a right to hit you. 

“The Court: I do not know whether it was in the Ap¬ 
palachian Coal case or in some other case, but it has been 
held that persons have a right to protect themselves in their 
business against- 

“Mr. Magee: Against unfair practice in the industry. 
That is the language. 

“The Court: Against their competitors. If that is all 
they have done it does not amount to a violation of the 
statute. 

“Mr. Kelleher: They cannot refuse to deal for that rea¬ 
son. That is what is charged here. So they could not pos¬ 
sibly justify it. 

“The Court: I think we all agree on this, but it is just 
a question of how we are going to state it. You want me 
to state one part of it; they want me to state another part of 
it. If I state both parts of it, I suppose that will be all 
right. There is an element of intent. 

“Mr. Lewin: You ought not to bear on that. These are 
reasons and beliefs. That is what these things are. 

“The Court: The question is this: Did they intentionally 
do acts the natural and probable effect of which would be to 
restrain G. H. A.? If they did, then they are guilty. 

“Mr. Lewin: Whatever their reasons. 

“The Court: Whatever their ultimate motive may have 
been is unimportant. But as bearing upon the question of 
intent, as reflecting upon the question of intent, in order that 
you may determine what the intent and purpose were or 
what the natural and probable effects of their acts were in¬ 
tended to be, you may look into these things and see what 
they were dealing with, to determine whether or not their 
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purpose was to restrain them merely by argument and per¬ 
suasion to protect themselves. 

“Mr. Laskey: To protect themselves and the public^ 

“The Court: They were not so much interested ip the 
public. 

“Mr. Laskey: Would not that be a good reason, how¬ 
ever ? 

“The Court: That is a thing that might be considered, 
of course. 

“Mr. Kelleher: Then it means that this jury is required 
to find specific intent to restrain. 

“The Court: Thev have either got to find intent to re- 
strain or they have got to find that the things which wefe in¬ 
tended would have the natural and probable effect ojf re¬ 
straining them. I 

“Mr. Kelleher: The mere fact that they agreed among 
themselves to refrain from dealing with the organization 
because they believed that the organization was offering bad 
medical care would not tend to show that they did nqt in¬ 
tend to agree together for that purpose. The effect of it was 
to prevent them from obtaining a status irrespective of 
whether the medical care was good or not. 

“Mr. Richardson: So that if G. H. A. was a band of bank 
robbers, you could not mention it? 

“Mr. Lewin: That is right. 

“Mr. Leahy: If I go out and buy a gun, and you sav, 
‘Do you want it to shoot a bank robber?’ And I say, pNo; 
I intend to use it to protect myself’- 

“The Court: I have got this marked in the same category 
as the others. 

“Mr. Lewin: If it is covered in the same way we! arc 
agreeable to it. 

“The Court: I will pass it as it is. My inclination is to 
refuse it and treat it along the lines of these others. 

‘ ‘ Mr. Kelleher: That is perfectly agreeable, your Honor. ’ ’ 

Objections overruled and exception noted. 


i 

If you find that the defendants were engaged in a combi¬ 
nation such as I have explained, it is unnecessary for! you 
to decide whether Group Health Association was financially 
sound. The financial condition of Group Health Association 
and the sources of its financial support during the pejriod 
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of the conspiracy arc immaterial to the issues in this case. 
It is also immaterial that the defendants may have believed 
that Group Health Association was financially unsound or 
that it was subsidized by other organizations. Such mat¬ 
ters are not to be considered by you in reaching your ver¬ 
dict. Granted. J. M. P. 

“Mr. Richardson: No. 24 is the same thing. 

“The Court: I have them marked the same way. I am 
going to bulk these things a little more than you have got 
them here. I can shorten them.” 

Objections overruled and exception noted. 

Defendants’ objections as stated hereinbefore were over¬ 
ruled and the requests or prayers for instructions of the 
United States numbered 1, 2, 3, 4, 7, 10, 11, 12, 13, 14, 22, 
23 and 24 were granted by the Court, with an exception to 
the defendants. 

The Requests or Prayers for Instructions of the Defendants 

The defendants, at the close of the evidence, requested 
that the following instructions or prayers on the law be 
given the jury: 

1 . 

I charge the jury to return a verdict of “Not Guilty” as 
to each and everv defendant, as to each and everv restraint 
charged in the indictment. Refused. J. M. P. 

2 . 

The jury is instructed as a matter of law that this case 
is a criminal prosecution, under an indictment returned by 
a special grand jury in and for the District of Columbia, 
for an alleged violation of Section 3 of the Sherman Anti- 
Trust Act, a Federal statute, which provides as follows: 

“Sec. 3. Every contract combination in form of trust or 
otherwise, or conspiracy, in restraint of trade or commerce 
in any Territory of the United States or of the District of 
Columbia or in restraint of trade or commerce between anv 
such Territorv and another, or between anv such Territory 
or Territories and any State or States or the District of 
Columbia, or with foreign nations, is hereby declared il¬ 
legal. Every person who shall make any such contract or 
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engage in any such combination or conspiracy, shall be 
deemed guilty of a misdemeanor, and, on conviction thereof, 
shall be punished by fine not exceeding five thousand dol¬ 
lars, or by imprisonment not exceeding one year, or b\f both 
said punishments, in the discretion of the Court.” 

I 

| 

The burden of proof in a criminal case is on the plaintiff 
and in carrying this burden of proof the plaintiff must 
prove beyond a reasonable doubt that the defendants and 
each of them are guilty of the offense charged in the indict¬ 
ment. If, after hearing all the evidence in the cas<?, the 
jury finds that the evidence concerning the guilt of tlie de¬ 
fendants is preponderated by the evidence of the defend¬ 
ants or if the evidence of the plaintiff and the defendants 

is evenlv balanced or if there remains in the minds of the 
* 

jury a doubt based on reason, so that the jury is not satis¬ 
fied beyond a reasonable doubt that the defendant^ are 
guilty of the offense charged, then the verdict of the jury 
should be “Not Guiltv” as to all defendants. Refused. 
J. M. P. 


The jury is instructed as a matter of law that the Govern¬ 
ment must maintain its burden of proof and must prove 
each defendant guilty of the offense charged beyond ai rea¬ 
sonable doubt, and if the jury finds from all the evidence 
in the case that there is a doubt as to the guilt or innocence 
of some of the defendants, then the verdict of the Ijury 
should be “Not Guilty” as to all such defendants, i Re¬ 
fused. J. M. P. 

I 

“Mr. Lewin: Prayer No. 3 omits the word ‘reasonable’. 

“Mr. Laskev: Your Honor mentioned the fact that jit is 
not necessary to find all defendants guilty. Put in that 
way it might leave the inference that it is neccssarv to find 
one of them guilty. 

“The Court: I did not mean to say that I would state it 
in that way. I merely made a note on here. The note is 
rather misleading in suggesting that it would not be neces¬ 
sary to find them all guilty. I will treat that a little differ¬ 
ently so there will be no question about it. I am goin^g to 
refuse that prayer just as it is, and you can check up on me 
when I am charging the jury and see that I do it correctly. 
I will cover it.” 
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5. 

The jury is instructed as a matter of law that before any 
verdict of guilty can be returned against any of the defend^ 
ants that the jury must find from the evidence that trade 
in the District of Columbia is involved in the offense 
charged in the indictment. Section 3 of the Sherman Anti- 
Trust Act, which the indictment charges the defendants 
have violated, concerns only trade and commerce. In this 
particular case the indictment concerns only trade in the 
District of Columbia. Trade as involved in Section 3 of 
the Sherman Act has a definite and fixed meaning in law. 
Whenever any occupation, employment or business, is car¬ 
ried on for the purpose of profit, or gain or livelihood, not 
in the liberal arts, or in the learned professions, it is con¬ 
stantly called a trade. 

If the jury finds from all the evidence in the case that 
the activities charged to the defendants do not concern 
trade of the District of Columbia within the meaning of the 
foregoing definition, then the verdict of the jury should be 
“Not Guilty” as to all defendants. Refused. J. M. P. 

“The Court: The fifth prayer I am going to refuse. I will 
mark it Refused, with exception. You can have an excep¬ 
tion to all of them that I refuse, so that if I do not cover 
them properly in my charge you have got your exception. 
That may be understood.” 

6 . 

The jury is instructed as a matter of law, if they find 
from the evidence, first that the activities charged to the 
defendants concern trade in the District of Columbia, then 
they must find from the evidence that the objects of the 
activities charged to the defendants or the activities of 
the defendants, directlv, materiallv and unreasonablv re- 
strained trade in the District of Columbia before a verdict 
of guilty can be returned against all or any of the defend¬ 
ants. Refused. J. M. P. 

“Mr. Kelleher: We object to Prayer No. 6 on the ground 
that it is confusing. 

“The Court: I have it marked Refused. 

“Mr. Leahv: Your Honor will cover it in the charge, will 
you? 

“The Court: Yes. I have got to cover it. I am bound to.” 


8 . 
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The jury is instructed as a matter of law that only such 
combinations and conspiracies are within the provisions of 
Section 3 of the Sherman Anti-Trust Act as by reason of 
intent or the inherent nature of contemplated acts, {preju¬ 
dices the public interests by unduly restricting competition 
or unduly obstructing trade. In applying this test, thie jury 
is instructed that the probable fact that the defendant^ have 
combined is not enough to render their actions illegal. The 
legality of the acts charged to the defendants cannot be de¬ 
termined by the simple test of w T hether or not thosje acts 
restrained trade. Every combination or agreement con¬ 
cerning trade, every regulation of trade restrains, j The 
application of the statute in each case is a question of intent 
and effect. In determining whether or not the actions, 
charged to the defendants directly, materially and unrea¬ 
sonably restrained trade, the jury should consider the 
economic conditions peculiar to the practice of medicine, 
the practice and rules of ethics which have obtained, the 
nature of the acts of the defendants, the nature of the de¬ 
fendants’ alleged plan, the reasons which led the defend¬ 
ants to act as they did and the probable consequences of the 
carrying out by the defendants of the acts charged in relation 
to matters affecting the public interest in the practice of 
medicine. 

i 

If from all the evidence in the case the jury finds that 
the actions charged to the defendants did not adversely af¬ 
fect the public interest, then a verdict of “Not Guilty” 
should be returned as to all defendants. Refused. J. M. P. 


I 


“Mr. Kelleher: No. No. 8 we object to. 

“Mr. Richardson. Is No. 7 allowed, Mr. Justice? j 
“The Court. Yes. I have marked No. 8 refused. | One 
ground is that it is argumentative; the other is that;it is 
an overstatement, if vou know what that means. 

“Mr. Magee. I followed the language of the court in 


that case. 

“The Court. I have here, ‘Not for jury to determine 
whether public interest adversely affected.’ 

“Mr. Kelleher: That is exactly right. 

“The Court: The jury is only to determine whether the 
charge is proven. The next is that the jury does not deter¬ 
mine public policy. That is a matter for the legislature.” 
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9. 

The jury is instructed as a matter of law that a combina¬ 
tion or conspiracy is not unlawful unless it destroys com¬ 
petition to an extent injurious to the public interest. If 
the jury finds from the evidence in this case that the alleged 
combination or conspiracy charged to the defendants did 
not destroy competition to an extent injurious to the public 
interests then their verdict should be “Not Guilty” as to 
all defendants, as the Sherman Act is founded upon concep¬ 
tions of public interest enacted not preventing probable in¬ 
jury to individuals, but the harm to the general public. Re¬ 
fused. J. M. P. 

“The Court: No. 9 is the same as the other one. Re¬ 
fused.” 

10 . 

The jury is instructed as a matter of law that not all 
combinations and agreements affecting trade in the Dis¬ 
trict of Columbia are condemned by the Sherman Act. 

Where a combination or conspiracy was entered into with 
the object of properly and fairly regulating the practice of 
medicine in which the defendants are engaged or interested, 
such combinations or conspiracies are not a violation of 
Section 3 of the Sherman Act. If the jury finds from the 
evidence that the alleged combination or conspiracy was a 
reasonable regulation of the practice of medicine and fur¬ 
ther finds that the effect of its formation and enforcement 
on trade in the District of Columbia is but indirect and not 
its purpose or object, then a verdict of “Not Guilty” must 
be returned as to all of the defendants. Refused. J. M. P. 

“The Court: I have No. 10 marked Refused. There 
is a contradiction in terms. The definition of a conspiracy 
is that it is an agreement to do a criminal thing. 

“Mr. Magee. Not under the Sherman Act. 

“Mr. Richardson. Justice Holmes expressly said that it 
may be either lawful or unlawful. 

“Mr. Kelleher: He said that a combination may be law¬ 
ful, but not a conspiracy. 

“Mr. Magee: It is not every unlawful conspiracy that 
violates the Sherman Anti-Trust Law. 

“The Court: I think you will find the conventional defi¬ 
nition of a conspiracy is that it is an agreement to do a 


! 

I 
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i 

i 

criminal thing or to do something lawful in a criipinal 
way. We can change those words. If the regulation^ and 
acts were not intended to restrain but were only reasonable 
regulation and acts for the government of the society,'; then 
there was no crime. I think that prayer ought to b£ re¬ 
fused. That is No. 10.” 

14. 

| 

“The jury is instructed as a matter of law that the de¬ 
fendants, American Medical Association and Medical So¬ 
ciety of the District of Columbia, have the right to aidopt 
rules for just and fair dealing among their members; and 
the right of enforcement of these rules and regulations by 
such reasonable penalties as they may provide for their 
violation.” 

(The refusal of these defendants to approve any associa¬ 
tion or corporation affording facilities for the treatment 
and care of patients of the physicians or employing physi¬ 
cians for the treatment and care of patients is not imprbper 
or illegal and if the jury finds from the evidence that the 
compelling of members to abide by rules and regulations of 
these defendants and their members, including the individ¬ 
ual defendants, from associating with or doing business 
with associations, corporations, or physicians who are not 
members of or have been approved by the defendants, such 
an effect is an indirect, immaterial and reasonable restraint 
of trade and does not violate Section 3 of the Sherman Anti- 
Trust Act.) 0 Granted as amended. J. M. P. 

“(The Court:) I have two objections to prayer NoJ 14. 

“Mr. Magee: It is in the ponderous and heavy language 
of the court in the Anderson case. 

“The Court: The first sentence is all right. 

“Mr. Richardson: We can find you fifty cases that I ap¬ 
prove the Anderson case. I 

“The Court: The first sentence is all right; there is no 
objection to that sentence. The next one is: j 

‘The refusal of these defendants to approve any associa¬ 
tion or corporation affording facilities for the treatment 
and care of patients is not improper or illegal,’ and so forth. 

You have got me telling the jury it is not illegal, [but 

I maintain that it may be illegal according to the intent or 
_ 

i 

0 The portion in the parenthesis was denied. 

93—6879 | 

I 

i 
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the necessary effect of their act. You have got me stating 
categorically to the jury that it would not be illegal. 

“Mr. Leahy: We will strike out after the first sentence. 

“The Court: The third part of it is bad, because it is 
the court finding the facts for the jury. 

“Mr. Kelleher: Let us say ‘in and of itself’ again there. 

“The Court: You may say it is not done for unlawful 
purposes. I do not understand that any of the rules and 
regulations were adopted after the conspiracy began. The 
only charge is that you used them for the purpose of car¬ 
rying out a conspiracy. 

“Mr. Lewin: One was adopted, as a matter of fact, after¬ 
wards. 

“Mr. Kelleher: Mav we have ‘in and of itself’ there? 

“Mr. Richardson: Not in the first sentence. The first 
sentence is absolute. 

‘ ‘ The Court: Your prayers cover that, do they not? What 
I shall probably do when I get to working on this is to 
couple this thing with the statement, ‘ However, if adopted 
for serving a reasonable and proper purpose and were sub¬ 
verted to the execution of an unlawful purpose,’ and so 
forth. 

“Mr. Kelleher: That is fine. 

“Mr. Lewin: That is just what vre had in mind. 

“The Court: Is it all right to strike this out, gentlemen? 

“Mr. Richardson: Yes. 

“Mr. Leahv: Yes. 

“The Court: It is granted as amended. I have put down, 
‘Couple the Government’s prayer as to lawful use.’ ” 

15 

The jury is instructed as a matter of law that the defend¬ 
ants have the right to refuse to do business with or be as¬ 
sociated with any person or persons engaged in activities 
in violation of law. And if from all the evidence the jury 
finds that Group Health Association, Inc., during the period 
of the alleged conspiracy, was engaged illegally in the prac¬ 
tice of medicine, then the jury is justified in finding that 
the enforcement of the defendant’s rules and regulations, 
and principles of ethics forbidding members to associate 
themselves with Group Health Association, Inc., or to con¬ 
sult with members of its staff, were reasonable regulations 
of the defendants’ profession, and do not spell out an un- 
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lawful combination or conspiracy in violation of Section 3 
of the Sherman Anti-Trust Act. Refused. J. M. P. 

“The Court: No. 15 is refused.” : 

I 

16 

i 

The jury is instructed as a matter of law, if they find from 
the evidence that the activities charged in the indictment 
to the defendants concern and relate to the profession of 
medicine and that all of the restraints intended concern and 
relate to the practice of medicine, then the jury is in¬ 
structed to return a verdict of “Not Guilty” as to all df the 
defendants because the profession of medicine is not a trade 
within the meaning of Section 3 of the Sherman Act. Re¬ 
fused. J. M. P. 

“The Court: No. 16 is refused.” 

I 

17 i 

The jury is instructed as a matter of law that if they 
find from the evidence that Group Health Association,; Inc., 
is a corporation, that it operates a clinic, that it employs 
licensed physicians and surgeons to treat its members' that 
it receives from its members dues or fees for such treat¬ 
ments, that its method of doing business destroys the proper 
doctor and patient relationship and renders the doctors on 
its staff the hired servants of the corporation, and thatj it is 
in fact thus practicing medicine illegally because a corpora¬ 
tion as such lacks the qualifications necessary for a license 
to practice medicine in the District of Columbia. Any re¬ 
straints found by the jury against Group Health Associa¬ 
tion, Inc., its members, its doctors, or other doctors in, ren¬ 
dering services to the corporation are justifiable and a 
verdict of “Not Guilty” should be rendered by the jury as 
to all defendants. Refused. J. M. P. 

i 

“The Court: No. 17 is refused.” 


The jury is instructed as a matter of law that concerted 
action to remove a harmful and destructive method of prac¬ 
ticing medicine, even though such removal may affect Group 
Health Association, Inc., does not violate the Sherman j Act 
if it is not intended and does not operate to unreasonably 
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restrain trade in the District of Columbia and leaves the 
defendants free to compete with each other. Refused. 
J. M. P. 

“The Court: I think No. 18 is all right except for this— 
I have marked it Refused, with a question mark, on the 
ground that I should not say to the jury that G. H. A. is 
harmful and destructive. 

“Mr. Magee: It does not say that. 

“The Court: It carries that inference. What are you 
talking about when you say ‘concerted action to remove a 
harmful and destructive method of practicing medicine’? 

“Mr. Magee: It hits at G. H. A., that is the theory of 
group practice as a whole. It may affect any one of the 
groups. 

“The Court: The jury may say, ‘The Judge says that it 
is a harmful and destructive method of practicing medicine.’ 

“Mr. Richardson: ‘What is claimed to be a harmful and 
destructive method,’ and so forth. 

“The Court: I will refuse it as it is. I will make a little 
note here to see if I can cover it in a proper way. I will 
go over this and see what I think ought to go in.” 


23 

I charge vou that the acts alleged to have been done bv 
the defendants, do not constitute a criminal conspiracy or 
to impose unlawful restraints upon anyone and particularly 
upon Group Health Association, Inc., its doctors, members 
or operations, if you find that such acts done or intended by 
the defendants were reasonable as regulations of profes¬ 
sional practice, and in this connection I charge you rules of 
conduct in medical practice are important both to the pro¬ 
fession and to the public, and such reasonable rules can best 
he made by the profession itself for the purpose of eliminat¬ 
ing evils which may exist in the field of the medical profes¬ 
sion. Refused, J. M. P. 

“Mr. Kelleher: Now, 23:1 think it is all covered. 

“The Court: Well, I have this: that your arrangement of 
your language is misleading. It seems to me that way. It 
is rather assertive, coming from the Court and is quite argu¬ 
mentative. That first part, especially; I wouldn’t state it 
that way to the jury. 







I 

I 

i 

i 

i 
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“Mr. Leahy: Could you give us the thought in Ijhere, 
because it is expressed by the Court of Appeals that rea¬ 
sonable rules may be made by the profession itself. 

“The Court: I would say,—I will take care of that- 

“Mr. Lewin: I believe it is purely argumentative. 

“The Court: No, they have a right to consider these Regu¬ 
lations ; whether they are reasonable as applied to a lawful 
purpose. 

‘ ‘ Mr. Lewin: I am not sure that it is a matter of fact! they 
have any such right. 

“The Court: I am going to refuse the prayer as it is on 
the ground that the present arrangement of the langjuage 
seems quite misleading to me, especially as to the j first 
clause; and that last part of it is quite assertive and argu¬ 
mentative; and then I will make a note here to cov£r it 
in some other way.” 

31 ! 

I charge you that free and fair competition is ju$t as 
desirable in the medical profession as in other activities 
within the purview of the Sherman Act; and I charge!you 
further that the defendants were entitled, both collectively 
and individually, to adopt and carry out reasonable regula¬ 
tions in professional practice for the purpose of maintaining 
free and fair competition in the District of Columbia an[d to 
use all legitimate persuasion and reasoned argument thought 
proper to support what the defendants believed was free 
and fair competition in the medical profession, and that;any 
restraints caused thereby upon Group Health Association, 
Inc., its doctors, members or operations, without mlore, 
would not violate the Sherman Act. Refused. J. M. f. 

“The Court: 31. Is this bad? I sav this ought to be re- 
fused. It would leave the jury to determine; it would make 
them the judges as to whether acts were illegal or not. 
I think that is right, is it not? ‘What the defendants!be¬ 
lieved was free and fair competition’ et cetera—I will refuse 
that.” ] 

32 I 

I charge you that the defendants, both collectively gnd 
individually, had a right to examine into and to approve 
or disapprove for themselves and all others whom they 
might persuade to agree with them, any and all types, kipds 
and methods for the securing or administering of medical 


j 

i 
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service, and that the said defendants, either individually 
or collectively, had a right to reach such conclusion with 
respect to any particular plan for the furnishing of medical 
service as might seem proper to them, and that the said de¬ 
fendants had the right, both publicly and privately, to urge, 
advance and support that plan of medical service which, 
to them, seemed best, either in the interests of the defend¬ 
ants themselves, the interests of their Societies, the interests 
of the medical profession, or in the best interests of the 
public. Refused. J. M. P. 

“The Court: 32 has this ‘approved’ and ‘disapproved’. 
I say this: they had a right to disapprove and oppose by 
lawful means, and a right to support it by lawful means. 
This language is misleading. I can remember it very well 
w'hen you say ‘all others’, et cetera. I am going to refuse 
that as it is and I am going to make a note to revise that 
language. As far as you are concerned it will be refused.” 

33 

I charge vou that the defendant District Medical Societv 
and the defendant members thereof had a right to retain 
and employ competent legal counsel to advise them in mat¬ 
ters in connection with which such advice was desired, and 
particularly in reference to their rights and duties in their 
Medical Societies, and in rules and regulations relating 
thereto, and I charge you that the defendants were entitled 
to rely upon the legal advice so obtained, and, if you find 
from the evidence that the defendants did rely upon such 
legal advice, then you are entitled to take that fact into 
consideration in determining whether or not that which 
such defendants did in the controversy here presented, as 
a result of such advice was reasonable or unreasonable. 
Refused. J. M. P. 

“The Court: 33, that is out. There is no question about 


I charge you that in order to convict the defendants, or 
any of them, in this case, you must find that the acts, if any, 
committed by such defendants were committed for the direct 
and primary purpose of restraining Group Health Asso¬ 
ciation, Inc., and "were not primarily committed for the 
purpose of supporting and protecting either the interests 
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of the defendants themselves, their Societies, their profes¬ 
sion, their code of ethics, the public interest, or their method 
and type of medical practice. Refused. J. M. P. 

“The Court: What about 36? 

“Mr. Lewin: I think it is bad. 

“The Court: I have it marked ‘Refused’ with a question 
mark. The underlying thought is not objectionable bflt the 
statement is confusing and misleading, especially as io in¬ 
tent and motive. ‘If restraint intended or effect natural it 
is immaterial, whether primary or secondary. ’ 

“Mr. Lewin: That is the point. You have stated my 
point. 

“The Court: I think I will refuse it. 

“Mr. Richardson: Will you make a note to give the 
thought in it? 

‘ ‘ The Court: I will. ’ ’ 

38 

I charge you that the offense of conspiracy may be 
established bv circumstantial evidence, but circumstantial 
evidence to warrant a conviction in a criminal case piust 
be of such a character as to exclude every reasonable 
hypothesis but that of guilt of the offense imputed td the 
defendants, or, in other words, the facts proved must all 
be consistent with and point to his guilt only, and in¬ 
consistent with his innocence. The hypothesis of jguilt 
should flow naturally from the facts proven and be | con¬ 
sistent with them all. If the evidence can be reconciled 
either with the theory of innocence or with guilt, the; law 
requires that the defendant be given the benefit of the dbubt, 
and that the theorv of innocence be adopted. Refused. 
J. M. P. ' j 

“The Court: This is also circumstantial evidence. I have 
a question here about this part in the center beginning with 
‘in other words, the facts proved must all be consistent > T itli 
guilt and inconsistent with innocence.’ I think that {is a 
little incorrect. 

“Mr. Richardson: That is an exact quotation. 

“The Court: If they are both reasonable inferences,— 
that is the point of it. If you have two inferences, either 
one of which is reasonable, then, of course, you cannot 
convict, because you have a reasonable hypothesis which 
necessarily involves a reasonable doubt, but if one is un- 
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reasonable and the other reasonable, you follow the line 
of reason. It ought to be qualified in that respect. 

I will refuse it as it is but I will make a note to cover 
that.” 

40 

I charge you that, if you find that it is a reasonable in¬ 
ference from the facts proven that the defendants in com¬ 
mitting any acts which you may find they did commit, did 
so in the belief that they were acting lawfully and within 
their legal rights to act, and without any intention of com¬ 
mitting any unlawful conspiracy or of furthering any un¬ 
lawful intent or purpose, then I charge you that the evidence 
would be legally insufficient to warrant the conviction of 
the defendants in this case. Refused. J. '' P. 

“The Court: 40. This ought to be refused. It deals 
with belief as to the legality of the act.” 

41 

The evidence in this case discloses that Group Health 
Association, Inc., received the amount of $40,000 from the 
Home Owners Loan Corporation. 

I charge you that, if the defendants believed that such 
payment was without authority of law and that the receipt 
of the same by Group Health Association, Inc., was wrong¬ 
ful, that the defendants would be lawfully entitled to act 
upon such belief in exercising their rights of legitimate per¬ 
suasion and reasoned argument in opposition to Group 
Health Association, Inc., its doctors, members and opera¬ 
tions, and in enforcing their laws, rules and regulations 
against members accepting employment with Group Health 
Association, Inc. Refused. J. M. P. 

“The Court: I think this: I think it should be refused 
because a little misleading the way stated but, of course, 
if the $40,000 was one reason which led you to argue against 
it, that is one thing. You can argue it on any reason you 
want, whether $40,000, or what not, but the last part, ‘in 
enforcing their rules and regulations against G. H. A.’,- 

“Mr. Kelleher: The point is that persuasion; it should 
be pointed out. 

“The Court: That is my idea about it. I say here as 
to the next prayer, which deals with the same thing, stated 
in a different way—I say, ‘They have a right to persuade, 
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et cetera, but that is not the issue; it is whether they con¬ 
spired to restrain.’ 

“Mr. Richardson: Yes. 

1 ‘ The Court: You are trying to make a question of whether 
they argued and persuaded an issue in the case. j 

“Mr. Leahy: When you say they have a right to argue 
and persuade it seems like they have not if they cannot 
do it. 

“The Court: I am not telling the jury that. I am going 
to refuse 41. I think the language is bad. I will make a 
note.” 


I charge you that, if you find from the evidence that the 
Comptroller General had held that the $40,000 payment 
made by Home Owners Loan Corporation to Group Health 
Association, Inc., was without authority of law and such 
decision of the Comptroller was known to the defendants, 
that you would be entitled to take such knowledge into con¬ 
sideration in determining whether the acts committed by 
the defendants were within the limits of legitimate! per¬ 
suasion and reasoned argument. Refused. J. M. P. i 


“Mr. Richardson: And the same thing as to 42? 

“The Court: It seems to me there seems to be some 
difference there. j 

“Mr. Kelleher: There isn’t any evidence to show the 
Comptroller General so held. 

“The Court: There is some indirect reference to that. 

“Mr. Kelleher: Yes, but the direct evidence on the;sub¬ 
ject was excluded. 

“Mr. Lewin: And the Comptroller General had no juris¬ 
diction whatsoever. 

“Mr. Kelleher: The point is this, that you are going to 
charge them that legitimate persuasion is all right. 

“The Court: That word ‘legitimate,’ I often wonder what 
the courts mean by that. I think it means argument [that 
has a reasonable foundation, reasonable basis. Wouldn’t 
that be what they mean? Certainly they couldn’t go out 
and slander and libel a person and justify as engaging in 
legitimate persuasion. 

“Mr. Leahy: That is right. 

“The Court: We can agree that they could not go outiand 
by slander and libel put a merchant out of business. That 


I 

I 
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is what I think they mean; some foundation in truth and 
reason. 

“Mr. Richardson: It is not quite clear from what you 
say whether it is proper to argue the $40,000 item at all. 

“The Court: My idea, of course, is this: In view of the 
fact that they had the right to argue and persuade, it 
doesn’t make any difference that their argument involves 
the subject of $40,000 or something else. 

“Mr. Richardson: No, but in discussing their argument 
and persuasion can one refer to what they argued and per¬ 
suaded about? 

“Mr. Kclleher: How does that fact that there was a 
$40,000 involved tend to show all they were doing was per¬ 
suading and arguing? 

“Mr. Richardson: Because from our standpoint it was 
the most extreme monkeying with Government money; prac¬ 
tically embezzlement. 

“The Court: The only thing you can say is, ‘We did 
not intend to restrain. We argued against G. H. A., and 
we took our position against it, and we think it was legiti¬ 
mate argument; fair argument and persuasion, because we 
had circumstances which gave us a reasonable foundation 
and basis for that argument.’ It seems that is as far as 
you can go. 

“Mr. Richardson: If you cannot state what the basis of 
your argument and persuasion was, you are not saying 
anything. Here was this $40,000 transaction. We believed 
it; we want to argue it. 

“The Court: I have here—speaking about 42, ‘Yes, they 
have a right to argue and persuade, but that is not an 
issue in the case. In other words they are not charged with 
the purpose to restrain G. H. A. by illegitimate argument 
and persuasion.’ 

“Mr. Richardson: Yes, but unless we are able to state 
the basis on which we did argue we are given the right to 
persuade and argue and then not permitted to argue about 
it, because the Government contends you did this for an 
illegal purpose and we cannot say we did it for a legal pur¬ 
pose. 

“The Court: You can say you didn’t conspire; you didn’t 
restrain. 

“Mr. Richardson: That is a pure conclusion. 
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“The Court: You can say, ‘We didn’t do anything but 
argue and persuade and we did that because there, were 
circumstances justifying that.’ 

“Mr. Lewin: The reasons which you wish to argue are 
consistent with boycott. 

‘ ‘ Mr. Richardson: All right, if the argument is consistent 
with boycott then we have a right to make our argument 
and let the jury decide whether it was argument an4 per¬ 
suasion, or not. If you will let us state to the jury what the 
argument is, then we can get some decision as to what is 
reasonable persuasion. 

“The Court: If you were merely indulging in exercising 
your right of argument and persuasion, all right; but if you 
agreed to conspire, all wrong. You are charged with! con¬ 
spiring, not with arguing. Nothing in here charges you 
with argument and persuasion. 

“Mr. Leahy: Of course, as I understand your Honor’s 
ruling, it is if we conspired we are guilty but we have a right 
to show what we did and why. 

“Mr. Lewin: But you cannot go back to that $40,000 ;i that 
doesn’t have a tendency to meet that issue. 

“Mr. Richardson: Anything which operating on our 
minds led us to do something is legitimate in this case be¬ 
cause we are charged with having done these things wjth a 
purpose in our mind, just exactly as your Honor held with 
reference to the letter that came here from Worcester, ^hen 
vou said vou didn’t care whether it was true or not; it:fur- 
nishes a reason why these people did something. 

“The Court: The issue there was this: Was it done arbi¬ 
trarily, pursuant to the conspiracy, and that tended to ^how 
otherwise. It tended to show good faith in the rejection. 

“Mr. Richardson: It is a perfect tendency. We, are 
charged with having boycotted these people without any 
excuse whatsoever. We arc charged that our refusal to ! put 
G. H. A. on the white list was an act done to further the Con¬ 
spiracy, and is one of the things that will be shaken in;our 
faces. Now, then, if we refuse a demand under Section 5 
because we believed this concern was handling Government 
money illegally, may we not say so ? 

“The Court: Then I have to reverse my whole position. 

“Mr. Lewin: We are going to object to any argument 
about that. That is the reason it is in here. j 

“Mr. Richardson: Frankly, we put that in the case ljere 
because we think it is error. We want to increase the error. 
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Your Honor said we still could argue the question of $40,000 
as the reason why we acted, as an example of our persuasion 
and argument. 

“Mr. Lewin: It might be boycott; that is why it cannot 
be argued. 

“The Court: I think I will refuse it. We have been all 
over this.” 

43 

I charge you that, if you find from the evidence that a 
committee of the House of Representatives reported to 
Congress that the $40,000 payment made by Home Owners 
Loan Corporation to Group Health Association, Inc., was 
without authority of law and such report was known to the 
defendants and believed by them, the defendants would be 
justified in relying upon such report in the exercise of 
legitimate persuasion and reasoned argument in opposition 
to Group Health Association, Inc., its doctors, members and 
operations, and in favor of the interests of the defendants, 
their Societies, rules of ethics, the medical profession and 
the public interest. Refused, J. M. P. 

“Mr. Richardson: Now, you are on 43. 

“Mr. Kellehcr: 43 is the same kind. 

“The Court: Yes, I think that is the same thing, stated 
in another way. 

“Mr. Kelleher: It is the House of Representatives. 

“The Court: Oh, sure, refused.” 

45 

I charge you that criticism by the defendants of, or oppo¬ 
sition to, Group Health Association, Inc., its doctors, mem¬ 
bers and operations, is not unlawful and, without more, does 
not establish a criminal conspiracy under the Sherman Act, 
even if such opposition and criticism was done collectively 
by the defendants, because the defendant Societies, if they 
act at all in criticism or opposition, must act collectively, 
and such collective action, being lawful, is not in violation 
of the Sherman Act. Refused. J. M. P. 

“The Court: Well, I have this, ‘To be qualified.’ You 
see, all this in my charge will go in under the right to 
criticize, oppose, et cetera, if it is not a part of the con¬ 
spiracy to restrain, and I have it in my mind that the last 
part of this is argumentative. 
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“Mr. Kelleher: I don’t know why they must act col¬ 
lectively. 

“The Court: I think that prayer—I will refuse the prayer, 
and make a note to cover it. It is very argumentative.” 

I 

4G 

I charge you that objection and criticism made by the 
defendants, if you so find, directed at Group Health Asso¬ 
ciation, Inc., its doctors, members or operations, no niatter 
how severe or, in the opinion of Group Health Association, 
Inc., its doctors and members, how unjust, is not unlawful 
and in itself does not constitute a violation of the Shcjrman 
Act, whether done collectively by the defendants in and 
through their medical Societies, or individuallv. Refused. 

J. m/p. 

“Mr. Leahy: Then 46, follows 45; probably qualified the 
same way. 

“Mr. Lewin: The same objection to it. 

“The Court: I am going to refuse it. I have these grounds 
stated here: 

i 

‘Collective criticism may be unlawful but would not vio¬ 
late statute.’ 

“Mr. Richardson: I don’t see why 46 isn’t a good State¬ 
ment of the law. j 

“The Court: No, collective criticism may be an unlawful 
thing; such as a concerted course of libel as I have spoken 
of. That would be an unlawful means. Not the purpose, 
but the means are unlawful. 

“Mr. Richardson: Well, the idea is that you severely 
criticized someone; that the defendants had a right to 
severely criticize. 

“The Court: Sure they did. 

“Mr. Richardson: And it didn’t make any difference 
then if thev criticized collcctivelv rather than, individuallv. 

“The Court: That is vour thought, but vou have it so 
phrased, ‘is not unlawful.’ It may be unlawful, if if in¬ 
volves slander, libel. I will work that in. I have a note 
here.” 

49 

I charge vou that anv acts done or committed bvi the 
American Medical Association or by its officers prior to 
January 1, 1937, are only admissible in this case as fur- 
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nishing a background for a connection by American Med¬ 
ical Association with the alleged conspiracy. Such evi¬ 
dence cannot be used by you for the purpose of establish¬ 
ing the existence of the conspiracy itself as charged in the 
indictment. Such conspiracy, as here charged, must be 
established by evidence which convinces you beyond a 
reasonable doubt, wholly separate and apart from any 
acts committed prior to Januarv 1, 1937. Refused. J. 
M. P. 

“The Court: I think his prayer is subject to this criti¬ 
cism. You say such evidence ‘cannot be used for the x>ur- 
pose of establishing the existence of the conspiracy itself.’ 
I know exactly what you mean, but that is misleading. It 
is evidence in the case, that is why it is there. It is evi¬ 
dence tending to show power out of which a conspiracy 
could be effectuated. It is evidence in the case. Don’t 
you see what I mean? 

“Mr. Lealiv: Yes. 

“The Court: The way you have it stated there, it is not 
evidence. 

“Mr. Richardson: Not evidence for the purpose of 
proving the conspiracy itself. 

‘ ‘ The Court: It is not enough in itself; it is an evi¬ 
dentiary fact. 

“Mr. Richardson: I think it only tends to show that the 
A. M. A. was only getting into the conspiracy because it 
disliked that sort of practice. 

“The Court: I will refuse the prayer; I will revise the 
language and make a note to qualify it.” 

50 

I charge you that a plan or purpose on the part of the 
defendants, either individually or collectively, to protect 
and defend their organizations, their rules and regula¬ 
tions and their principles of medical ethics from an attack 
thereon or opposition thereto coming from Group Health 
Association, Inc., its doctors, its members or operations, 
was not unlawful and would not constitute an unlawful 
conspiracv in violation of the Sherman Act. Refused. 
J. M. P.' 

“Mr. Richardson: I do not think there will be any objec¬ 
tion to that. 
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“Mr. Kellelier: There is no evidence in the case of that. 

“The Court: I do not just get it, myself. What J have 
here is that if the acts did not go to the point of conspiracy 
to restrain, if they did not intend to restrain, or if the 
natural consequences were not to restrain, they had a right 
to do those things. 

“Mr. Richardson: It should be considered that neither 
the White List nor Section 5 nor any of these long!meet¬ 
ings in reference to our own members would ever, have 
transpired if they had not come into our house and tried 
to take away members in violation of our rules. 

“Mr. Lewin: That is no attack. 

“Mr. Richardson: It is an attack which, if successful, 
would ruin the Society. If our members can disobey and 
break our rules we might as well fold up and quit. | 

“The Court: Suppose your purpose was to do that, but 
the necessarv effect of it was to restrain G. H. A.? i 

* i 

“Mr. Richardson: There would be no restraint under 
the Sherman Act resulting from protecting ourselvefe. 

“Mr. Lewin: There was no boycott by Group Health 
against you. 

“Mr. Richardson: There was an attempt to take away 
members in violation of our rules. 

“Mr. Kellelier: This is an attempt to try to torture the 
principle of self defense into this case. 

“Mr. Richardson: The Court has several times said that 
we have a right to do these things to protect ourselves. 

“Mr. Lewin: Protect against what? 

“Mr. Richardson: The loss of our members and the 
breaking of the rules. 

“Mr. Lewin: You could have kept Lee and Seandiffio on 
your roster. The rules were illegal. That is an issue ijn the 
case. j 

“Mr. Richardson: No; there is no such issue, and you 
have never contended to the Court that the rules are illegal, 
and the Court is not going to charge the jury to that effect. 

“The Court: If these things were done for the sole j pur¬ 
pose of maintaining and supporting the organization and 
its rules- 

“Mr. Richardson: That is what I mean. 

“The Court (continuing:) —that would be lawful, j 

“Mr. Richardson: It is protective. 

“Mr. Lewin: Provided the rules were not bad. i 
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“The Court: I do not understand that any rules adopted 
were adopted during the conspiracy, were they ? 

“Mr. Lewin: How about the White List? 

“Mr. Richardson: That antedated the conspiracy, too. It 
was brought out the first of May, on this testimony. 

“Mr. Kelleher: July 12. 

“Mr. Leahy: Section 5 was adopted in 1935. 

“Mr. Lewin: As applied here it was adopted on March 3, 
1937. 

“The Court: I think I have the right idea about this. I 
think I will refuse it as it is and work it out. I do not like 
the language of it. I am refusing it.” 

51 

I charge vou that the defendant members of the District 

of Columbia Medical Society and such Society had a lawful 

right to adopt the resolution of December 1, 1937, relating 

to the recommendation bv the District Medical Society to 

» • 

have the medical staffs of the hospitals confined to its mem¬ 
bers and to transmit such resolution to the hospitals as 
legitimate persuasion, and reasoned argument for the pur¬ 
pose of inducing and persuading the hospitals to so agree 
and act, and the tansmission of such request to such hos¬ 
pitals without more, would not constitute an illegal threat 
or unlawful coercion, as against such hospitals, and would 
not be in violation of the Sherman Act. Refused. 

“The Court: What do you think about No. 51? 

“Mr. Lewin: I think it is undue emphasis again on a false 
issue. 

“Mr. Kelleher: It is calculated to persuade the jury to 
believe that they could use that sort of persuasion. 

“Mr. Leahy: We had a right to do this as legitimate per¬ 
suasion and argument. 

“The Court: I have got this note here: ‘Granted,’ with 
a little question mark, and then- 

‘Yes, if not part of a conspiracy, if not intended to coerce,’ 
and so forth. I think the language is a little off. 

“Mr. Lewin: I am sure that the same idea has been under¬ 
taken in former prayers. 

“The Court: There seems to be a lot of these. 

“Mr. Richardson: This refers to the resolution of De¬ 
cember 1st, and it is the only one that refers to that resolu¬ 
tion. 
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‘‘The Court: You want to say that all you intended by 
this was to give to the hospitals reasoned argument}, and 
that you had a right to do it, and that is all ? 

“Mr. Richardson: Yes. j 

“Mr. Lewin: But of course if they went down theire to 
persuade those hospitals to keep all Group Health doctors 

out because they were Group Health doctors- 

“The Court: I do not think it means that. 

“Mr. Lewin: That was at the same time they were ex¬ 
pelling Scandiffio. j 

“Mr. Kelleher: That is the trouble with it, your Honor. 
“Mr. Richardson: They were only expelling Scandiffio 
because he broke the rules; that was all. 

“Mr. Lewin: I think it gives too much emphasis to;this. 
I do not think the Court of Appeals meant it to be done in 
this case, that is, boycott. I 

“Mr. Leahy: You call it boycott all the time. i 

“Mr. Richardson: Every man that shoots another mur¬ 
ders him. 

“The Court: Suppose the doctors, members of organized 
medicine, pursuant to their belief that this would work to 
the betterment of the public interest in giving further assur¬ 
ance of proper doctors on the medical staff, adopted suich a 
regulation as this and then went to the hospitals and Said, 
‘Don’t you think that would be wise for the benefit of ^our 
hospital and the practice of medicine?’ 

“Mr. Lewin: It would be an illegal attempt to monopolize. 
“Mr. Leahy: Not the slightest. I 

“The Court: Suppose the jury believes that to be reason¬ 
able, in view of the fact that it involved the staffs of hos¬ 
pitals to which the public must go for operations and upon 
whom they must depend for operations. There undoiibt- 
edlv is fair reasoning back of it. i 

“Mr. Richardson: It is uncontradicted in the testimony. 
“Mr. Kelleher: There is not anything that shows it is 
reasonable. 

“Mr. Richardson: There is not a man who testified tjhnt 
did not testify that it was a good thing. i 

“Mr. Leahy: There are lots of doctors who are not on 
the staffs of hospitals. 

“The Court: Is there any reason why doctors might pot, 
by argument and persuasion, attempt to induce the hospitals 
to adopt that as a reasonable regulation? It comes dc^wn 

94—6879 
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to whether or not, under the conditions, it would be reason¬ 
able, of course. 

“Mr. Kellehcr: Under the Paramount case it does not 
make any difference how reasonable a regulation is; if it is 
one that shuts a man out it cannot be done.” 

“Mr. Leahy: They can shut a man out individually, and 
they have done it. 

“Mr. Lewin: They canont do it by rule or regulation. 

“Mr. Kelleher: When you get these doctors working on 
it you get collective action by the hospitals. 

“Mr. Leahy: Oh, no; not at all.” 

Thereupon the following took place: 

“The Court: Maybe we had better come down tomorrow 
and finish this. I do not believe we are going very far. I 
am tired. 

“Mr. Leahy: Can you not work this out and let us know? 

“The Court: Yes; I can do that. But you would not 
know what I had worked out. I can probably have a little 
session with you on Wednesday morning and indicate it to 
you. I think I know your arguments pro and con pretty well 
now. You might meet me here at 9:30 on Wednesday morn¬ 
ing and I can indicate to you. If I can have a whole day to 
myself I may be able to clarify this thing in my mind so 
that I can indicate to you very clearly how I am going to 
handle it. But I am too tired now. 

“Mr. Lewin: I think you know our position.” 

Thereupon the defendants offered the following prayers 
and instructions: 

54 

I charge you that the public is concerned with the main¬ 
tenance of professional standards which will insure not 
only competency in individual practitioners, but protec¬ 
tion against those who would prey upon the public pecu¬ 
liarly susceptible to imposition through alluring promise of 
physical relief, and the public is concerned in providing 
safeguards not only against deception but against practices 
which would demoralize the profession by forcing its mem¬ 
bers into an unseemly rivalry which would enlarge the 
operations of the least scrupulous. What is generally called 
the ethics of the profession is but the consensus of expert 
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opinion as to the necessity of such standards. 
J. M. P. 


55 


Refused. 


I charge you that the defendant District Medical Society 
may lawfully provide and keep a list of organizations yrhose 
plans of medical service have been approved by the de¬ 
fendant Society and that such list may be kept not: only 
for the use of the members of the defendant District Medi¬ 
cal Society but also as notice to others, and the public 
generally, what organizations and methods of practice; have 
been approved, and the fact that Group Health Associa¬ 
tions, Inc., its doctors, members, and operations might be 
hindered or restrained as a result of such list and thei pub¬ 
lication thereof would not, of itself, constitute a violation 
of the Sherman Act. Refused. J. M. P. 


56 

I 

The defendant members of the District Medical Society 
had a right to agree among themselves by duly constituted 
Society action that the Constitution of the Society should 
contain a provision forbidding members to have profes¬ 
sional relationships with organizations (believed by it to 
be) engaged in the practice of medicine until such particu¬ 
lar organization and its operations had first been approved 
by such Society, and I further charge you that, if, after 
having adopted such a provision and while the same was 
in force, any member violating the same might be prop¬ 
erly subject to disciplinary proceedings, and to expulsion 
from the Society, if the Society, after due proceedings, 
should so determine. 

Membership in the Society is conditioned upon obedience 
to the lawful rules of the Society and disobedient mem¬ 
bers have no right to insist upon securing the rights and 
advantages of membership without at the same time! re¬ 
maining in obedience to the lawful rules of such Society. 
Refused. J. M. P. i 

i 

57 j 

Each of the Washington hospitals had the right, if it 
might so choose, to take into consideration in passing upon 
the qualifications of applicants for membership upon iits 
medical staff, the ethics as well as the professional qualifi¬ 
cations of such applicants, and might thereafter grant 


I 

i 


i 
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or refuse any applicant upon any ground or reason which 

might, to the particular hospital seem to it desirable, proper 

or necessary. Refused. J. M. P. 

* 

60 

Evidence has been permitted in this case with respect 
to the public need or lack of need of so-called low-cost 
medicine. I charge you that any need, or lack of need, 
for a low-cost medicine plan, has nothing to do with the 
right of the defendants to exercise their lawful powers and 
duties in connection with the practice of the medical pro¬ 
fession. The rights of Group Health Association, Inc. 
are no greater because of an alleged need for low-cost medi¬ 
cine, than if no such need existed. Group Health Associa¬ 
tion, Inc. had a lawful right to disapprove of what it may 
have thought was the attitude of the defendants toward 
low-cost medicine plans, just as the defendants had an 
equal right to disapprove of what the defendants thought 
was the attitude of Group Health Association, Inc. with 
respect to low-cost medicine plans. Each party to the 
controversy had the right to further and advance its own 
opinion in the controversy by all methods of legitimate 
persuasion and reasoned argument whether applied to mem¬ 
bers of the medical profession, the Washington hospitals, 
or the public. Refused. J. M. P. 

61 

I charge you that if the defendants in good faith believed 

that the plan and operation of Group Health Association, 

Inc. was not economically sound and that the result of such 

economic unsoundness would not be in the public interest, 

that vou would be entitled to consider such belief on the 
* 

part of the defendants in determining whether the defend¬ 
ants acted reasonably in doing or committing the acts, 
which, from the evidence, you may find they did commit. 
Refused. J. M. P. 


63 

Evidence has been offered concerning acts done in rela¬ 
tion to certain Milwaukee hospitals. I charge you that 
it would be improper for you to find any of the defendants 
guilty by reason of your conclusion concerning such Mil¬ 
waukee matter. Such evidence was admitted solely as a 







I 

I 
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so-called background which might serve to explain other 
testimony in the case, and such Milwaukee testimony must 
be only so considered by you. Whether any of the defend¬ 
ants acted v/rongfullv in the Milwaukee matter is npt for 
vou to decide in this case. Refused. J. M. P. ! 


I charge you that if the defendant District MedicUl So¬ 
ciety and the defendant members thereof were advised by 
counsel that Group Health Association, Inc. was a corpora¬ 
tion and as such was illegally engaged in the practice of 
medicine defendant Association could lawfully provide by 
constitution, by-law, rule or regulation that its members 
should not render medical services to Group Health As¬ 
sociation, Inc. or through Group Health Association!, Inc. 
to its members; and could lawfully expel any member who 
violated such constitutional provision, by-law, rule of* reg¬ 
ulation. Such expulsion under such circumstances Vould 
not be a violation of the Sherman Anti-Trust Law.! Re¬ 
fused. J. M. P. ! 

65 i 

j 

I charge you as a matter of law that if you find jfrom 
the evidence that a dispute or controversy existed between 
the defendants as physicians and medical associations of 
physicians, and Group Health Association, Inc., its; phy¬ 
sicians, other physicians seeking employment with Group 
Health Association, Inc., and its members, concerning terms 
or conditions of employment or concerning the association 
or representation of defendants in negotiating, fixing, lfiain- 
taining, changing or seeking to arrange terms or conditions 
of employment pertaining to the practice of medicine and 
the care and treatment of patients by physicians, including 
hospitalization, and further find that the defendants] and 
all other parties to the dispute or controversy, including 
the Washington hospitals, have direct or indirect interests 
in the same trade or occupation, and further find that the 
defendants acted in self-interest, and further find that the 
defendants acted peacefully and without violence, then] you 
must return a verdict of “Not Guilty” as to all defendants. 
Refused. J. M. P. 

66 | 

I charge you that an unlawful combination and conspiracy 
is the confederation and agreement of two or more persons 
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for an unlawful purpose or to accomplish a lawful purpose 
by illegal means. In this case the combination and con¬ 
spiracy charged in the indictment if illegal must be found 
to be so because of an illegal purpose as there is no al¬ 
legation or proof of any means in and of themselves illegal. 
In order to find an illegal combination and conspiracy you 
must find from the evidence that the restraints charged 
and proved beyond a reasonable doubt did or could operate 
to suppress competition in trade in the District of Columbia. 
The gist of a charge of conspiracy is agreement. If you 
find no agreement w^as entered into and agreed upon by the 
defendants that did or could operate to suppress competi¬ 
tion in trade in the District of Columbia then you must 
return a verdict of “Not Guilty” as to all defendants. 
Refused. J. M. P. 

“The Court: 59. That is granted. 

62. That is granted. I don’t like that term “per se” 
for a jury. I would prefer to speak of it as “of itself.” 

58. That is granted. 

53 is granted, as amended. That is the one we stopped 
on. There is little amendment there. “The defendants 
can lawfully combine to support the medical organization.” 
I have just struck out the term “conspire;” that is a bad 
use of the word; “conspire” does imply criminal acts. 

“Mr. Kelleher: I wonder if I could question that. 

“The Court: Well, you haven’t much time. 

“Mr. Kelleher: Isn’t it true that thev can combine to 

•» 

persuade for any purpose? 

“The Court: Let us see. “The defendants • * • 

by persuasion and reasoned argument and by any other 
lawful means.” That is too broad. The purpose here, 
of course, would be lawful. I think it is a good prayer. 
I mean when you read it along with the other prayers, it 
will work out. Just standing alone I think it is all right. 
Of course, I have been oppressed by these prayers; there 
are so many of them. 

63. That is refused, the way it is stated. What have you 
got to say about that? 

“Mr. Kelleher: Concerning the Milwaukee situation: 
that is power, purpose and general plan and scheme. 

“The Court: I don’t see how you could apply the general 
plan and scheme done in another place at another time. 
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This Milwaukee 


thing 


is contemp 


‘ 1 Mr. Kelleher: 
oraneous. 

“The Court: That doesn’t make any difference. 

“Mr. Kelleher: If they had a general plan to force doc¬ 
tors throughout the United States out of hospitals, through 
this Mundt Resolution, the enforcement of that here Would 
be material. 

“Mr. Richardson: We are dealing w T ith only onje de¬ 
fendant in a conspiracy. When you did a certain hct it 
might have had a certain purpose, but it doesn’t establish 
the conspiracy and the purposes. They couldn’t possibly 
find the local defendants guilty on the basis of whatj was 
done in Milwaukee. 

“The Court: There isn’t anything at all to connect the 
local defendants with that scheme or plan, whatever it 
may be. They were not interested in the outside activities 
of the American Medical Association concerning this jplan. 
Thev were onlv interested in the local situation. 

* i 

“Mr. Kelleher: We only offer it against the A. M. A. 
and Dr. Cutter, to show what he was doing when writing 
to these hospitals concerning the Mundt Resolution. 

“Mr. Richardson: The only point would be when he wrote 
Milwaukee the Government will say he was using the Mjundt 
Resolution to coerce. 

“The Court: I will refuse the prayer. As stated, lit is 
bad. 

“Mr. Richardson: Something ought to be stated to 
show- 

“The Court: I know. I may, if I can get time to construct 
some sort of a charge. You say this applies to the A. M. A. 
and Cutter only, this “intention, et cetera”? i 

“Mr. Kelleher: Intention, purpose and plan. 

“The Court: Intention and purpose are the same. 

“Mr. Kelleher: That is right, intention and scheme. 

“The Court: Intention and plan. j 

66 is refused. 65 is refused. 64 is refused. 61 is refused. 
60 is refused. 57 is refused. 56 is refused. 55 is refused. 
54 is refused. Doesn’t that cover them all? 

“Mr. Richardson: I have 52 marked “Hold.” It haslnot 
been discussed this morning. 

1 — i 

“Mr. Kelleher: I would suggest it might be all right. 


I 


We have no objection to 52. 

“The Court: I have already covered that. I understand 
you are going to undertake the whole argument, Mr. Leahy? 
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“Mr. Leahy: Yes, I think so. 

“The Court: If you want those prayers to go before the 
jury, I wish you would read them, or have one of your col¬ 
leagues do so; the ones that are granted. It fits in better 
with your argument. 10 Secondly, it gives me an opportunity 
then to present my charge in which will be incorporated in 
substance the prayers, but not verbatim, thereby shortening 
my charge and smoothing it out. In it I will sav that I 
granted certain instructions at the request of counsel “that 
have been read to you and you will consider them as proper 
statements of the law.” That will be a great help to me. 

“Mr. Kelleher: I don’t know whether that is directed to 
us also, because we had not intended to read any of the in¬ 
structions. 

“The Court: Well, I don’t think it is so appropriate or 
necessarv for vou to do so; I have covered the substance of 
everything. 

“Mr. Kelleher: Then there will be no burden on us to do 
so if we do not wish to ? 

“The Court: No, I will give the substance. 

“Mr. Magee: Is it understood that we have an exception 
to each prayer overruled? 

“The Court: Yes. Of course, there were some prayers of 
yours which the record shows were amended with your ap¬ 
proval. As to these, of course, I assume there is no excep¬ 
tion to the refusal of the original prayer.” 


The objections of the United States as stated hereinbe¬ 
fore were sustained, and defendants’ prayers or requests 
for instructions to the jurv numbered 1, 2, 3, 5, 6, 8, 9,10, 14, 
15, 16, 17, 18, 23, 31, 32, 33, 36, 38, 40, 41, 42, 43, 45, 46, 
49, 50, 51, 54, 55, 56, 57, 60, 61, 63, 64, 65, and 66 were denied 
and an exception allowed the defendants. 


The Charge to the Jury 

The Court: Members of the jury, counsel for the respec¬ 
tive parties have submitted to the Court many so-called 
prayers which are simply written requests to the Court to 
instruct the jury in particular matters on the law applicable 
to the case. Those prayers have been considered and quite 
a list have been granted by the Court as correct statements 


10 The Court later informed counsel that the instructions 
granted would be read by the Court in the charge. 
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of the law. It will be necessary for me to read them tb you. 
First, I will deal with the prayers in behalf of the Govern¬ 
ment. 

The burden of proving the defendants guilty is upon the 
Government. This does not mean, however, that the; Gov¬ 
ernment’s proof must establish the defendants’ guilt to an 
absolute certainty. You may find the defendants guilty, if 
vou are convinced beyond a reasonable doubt of all the es- 
sential facts necessary to establish the guilt of the defend¬ 
ants. 

A reasonable doubt must be real and not imaginary. It 
must be an honest and substantial misgiving for which a 
good reason may be given, based upon the nature of the evi¬ 
dence or lack of evidence in the case. If all the evidence 
in the case, impartially and reasonably considered, produces 
in your minds a settled conviction or belief of the defend¬ 
ants’ guilt—such an abiding conviction as you would be 
willing to act upon in the most important affairs of jyour 

own life—vou mav be said to be free from anv reasonable 
* * • 

doubt, and should find a verdict in accordance with thatj con¬ 
viction. 

In considering the testimony, you should, as to each! wit¬ 
ness, consider his demeanor and manner of testifying, his 
interest, if any, in the result of the trial, any temptation 
to testify falsely, his opportunity to know the facts^ the 
probability or improbability of the testimony given, and all 
other like circumstances appearing from the evidence ;j and 
from all these you should determine the weight and credit to 
be given to the testimony of the witness. If you believe that 
any witness has wilfully testified falsely to a material fact, 
you may disregard all of the testimony of that witness, or 
give credit to such part thereof as you deem it warrants. 

The fact that the defendants may have believed Gijoup 
Health illegal is not material to the case. A mistake of 
law will not excuse a violation of the Sherman Act. The fact 
that the defendants may have had an honest and reasonable 
belief that Group Health Association was operating illegally 
would not constitute any justification to violate the law.j If 
you find the defendants were engaged in a combination as 
charged, it is unnecessary for you to decide whether Grbup 
Health Association or its staff may have violated the princi¬ 
ples of medical ethics of the American Medical Association, 
if such were the fact. It is immaterial that Group Health 
Association may have employed doctors on a contract basis, 
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or that the members of Group Health Association may not 
have had complete freedom of choice of physicians from the 
entire body of doctors practicing in the District of Colum¬ 
bia, or that Group Health Association or its organizers 
may have solicited Government employees to join Group 
Health Association. It is likewise immaterial to the issues 
which vou must decide that the defendants may have be- 
lieved that Group Health Association or the members of its 
medical staff violated the Principles of Medical Ethics of 
the American Medical Association. 

If you find that the defendants were engaged in a combi¬ 
nation as charged, it is unnecessary for you to decide 
whether the medical care given by the medical staff of Group 
Health Association was equal to, superior to, or inferior to, 
the quality of medical care rendered by doctors engaged in 
private practice. That is immaterial to the issues in the 
case. 

If you find that the defendants were engaged in a combi¬ 
nation as alleged, it is unnecessary to decide whether Group 
Health Association was financially sound. The financial 
condition of Group Health Association and the sources of 
its financial support during the period of the conspiracy 
are immaterial to the issues in this case. It is also imma¬ 
terial that the defendants may have believed that Group 
Health Association was financially unsound or that it was 
subsidized bv other organizations. 

The Sherman Act prohibits combinations unreasonably in 
restraint of trade. This prohibition extends to undue re¬ 
straints upon the furnishing of medical service to the pub¬ 
lic. If you find that the defendants conspired together for 
the purposes charged and employed the means charged, and 
if you find that the defendants, in seeking to achieve those 
purposes, intended to prevent Group Health Association 
from competing with doctors engaged in private practice on 
a fee-for-service basis in furnishing medical care to mem¬ 
bers of the public eligible for membership in Group Health 
Association, then the defendants were engaged in a combi¬ 
nation in restraint of trade. 

If you find a conspiracy to exist, all acts and declarations, 
oral or written, of each party to the conspiracy, in further¬ 
ance of the objects, may be considered as evidence against 
all of the parties to the conspiracy. This is true even though 
the party doing such act or making such declaration is not 
on trial or is not named in the indictment as a defendant. 
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That is, every person who, knowing of the conspiracy, does 
any act or makes any statement intended to further thje ob¬ 
jects thereof, does thereby become a party to the unlawful 
conspiracy. 

It is not necessary that all of the parties to a conspiracy 
shall actually meet together at one and the same time and 
place, or that all discuss its purposes or the means of carry¬ 
ing out its objectives, or whether each party knowjs all 
the others. Nor do you need to find that all combined to- 
gcther at the start of the conspiracy. If it is shown that 
the conspiracy was entered into between two or more of the 
defendants and that at any later time during its existence 
new or additional parties, while aware of its existence, ufiited 
with them for the purpose of aiding in the accomplishment 
of the scheme, they would then become conspirators tod and 
responsible for the consequences thereof. 

In determining whether a conspiracy exists it is not peces- 
sary to find there was a written or formal agreement among 
the defendants, or that any participant was bound to 
another to perform any particular portion thereof. It is 
sufficient if you find from the evidence that the defendants 
were voluntarily acting together, however informally, in 
order to carry out the common objective. Notwithstanding 
the fact that all of the defendants are charged to have par¬ 
ticipated in the offense, it is not necessary for the Govern¬ 
ment to prove that all did so, and you are not required to 
find all guilty. If you find that the offense charged was in 
fact committed and that some of the defendants on |trial 
were parties to it, you may convict those whom you soj find 
guilty and acquit the others. 

That completes the reading of the instructions on behalf 
of the Government. 

These arc instructions granted at the request ofj the 
defendants: 

The defendants and each of them are presumed to tie in¬ 
nocent of the crime charged to them and each of them in the 
indictment. This presumption surrounds and remains with 
each throughout the entire trial and should be considered by 
you in determining the guilt or innocence of each. 

Before a verdict of Guilty can be returned against the 
defendants or any of them the evidence of the Government 
must not merely indicate guilt, but it must be inconsistent 
with any rational theory of innocence. Thus, if the [jury 
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finds from the evidence what the defendants did is just as 
consistent with innocence as with guilt, then the verdict 
must be Xot Guilty as to those defendants. 

The defendants had the lawful right to combine and form 
corporations and associations for the improvement of the 
practice of their profession and to advance their interests. 
They had the right to make reasonable rules and regula¬ 
tions respecting their profession and to ascertain the 
qualifications and character of their members. They had 
the right to discipline members who failed to abide bv the 
regulations or rules adopted by the associations in the for¬ 
mation thereof and to suspend or expel from membership 
anv member who failed to abide bv the rules and regulations. 
The fact that the defendants adopted such rules and regu¬ 
lations and disciplined members does not of itself con¬ 
stitute an unlawful combination in violation of the statute. 
Thev must have combined together with the intent to in- 
jure, obstruct or restrain trade, or they must have intended 
to do acts the necessary effect of which would be to injure, 
obstruct or restrain trade. 

The individual defendants as physicians had a right to 
determine with what other physicians they would consult, 
and their refusal to consult with any particular physician 
is not of itself illegal. 

Physicians have the right to select the hospital in which 
they choose to treat and operate upon their patients; and 
the refusal of a physician to do business with any hospital 
because of the composition of its courtesy staff is not of 
itself illegal. 

The defendants American Medical Association and Medi¬ 
cal Societv of the District of Columbia have the right to 
adopt rules for just and fair dealing among their members 
and the right of enforcement of those rules and regulations 
by such reasonable penalties as they may provide for viola¬ 
tion thereof. 

The defendants had the right to reach and attempt to 
reach their objective of advancing the interests of the medi¬ 
cal profession by legitimate persuasion and reasoned argu¬ 
ment, and to this end they had the right to tell their side 
of the story and to persuade others, including the Washing¬ 
ton hospitals, other physicians, members of Group Health 
Association, Inc., and the public to utilize and use defend¬ 
ants’ method of practicing medicine, and to use peaceful 
persuasion, publicity, articles in the press, in publications 
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of defendants, including the Journal of the American Medi¬ 
cal Association, and all lawful propaganda to have Stlieir 
methods of practicing medicine prevail over those of Group 
Health Association. 

i 

The defendants had the right to write letters or other 
statements among themselves or to other members of the 
profession or to the public generally, expressing disap¬ 
proval of or opposition to Group Health Association) and 
the form of medical service offered by it. 

The defendants were entitled, through legitimate persua¬ 
sion and reasoned argument, to endeavor to support! and 
advance the interests and extension of that type of mejdical 
practice believed by the defendants to be in the public inter¬ 
est, without regard to whether such acts hindered Glroup 
Health Association, its doctors, members or operations, or 
any other type or method of medical practice. If they did 
not go further to conspire to restrain Group Health Asso¬ 
ciation there would be no offense. 

I charge you that the defendants have the lawful right, 
through action taken in their meetings and conferences, to 
formulate and adopt rules of medical ethics for the control 
and government of themselves and the members of their so¬ 
cieties in the practice of their profession, and the support 
and maintenance of such principles of medical ethics by 
legitimate persuasion and reasoned argument or by enforce¬ 
ment of Society rules, laws and regulations, without more, 
would not constitute unreasonable restraints against Group 
Health Association, its doctors or members. 

Any doctor who voluntarily joined the defendant Medical 
Societies was required to comply with the constitution, fules 
and regulations thereof. No doctor would have the rijght, 
as against the wishes of the particular society, to retain 
membership therein regardless of how valuable or adyan- 
tageous such membership might be to him, and at the same 
time wilfully violate any provision of its constitution, rples 
or regulations. 

If a doctor desires to retain membership he is bound to 
obey the constitution, rules and regulations, since member¬ 
ship therein is entirely voluntary; and if, as a result ofj his 
non-observance, he suffers discipline and possible expulsion 
from the society, any injury, damage or restraint thus 
suffered by him or by any corporation by which he might 
have been employed would, without more, not constitute a 
violation of the statute. ! 
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The Washington hospitals are private institutions under 
private management and control, and the lawful authority 
to constitute the medical staffs of such hospitals is vested 
in the governing board thereof. Hospitals have a lawful 
right to make such reasonable rules and regulations for the 
operation of the hospitals as to the authorities thereof may 
seem in their best interests. They are lawfully entitled to 
require obedience to such rules and regulations by all per¬ 
sons dealing with said hospitals, including doctors permit¬ 
ted by the hospitals to practice their profession therein. 

The Washington hospitals had the lawful right, if they 
so desired, to adopt and enact a rule confining their medical 
staffs to members of the local medical societies, and anv 
restraint resulting thereby to Group Health Association, its 
doctors, members, or operations would not in itself be a vio¬ 
lation of the Sherman Act. 

A member of the medical profession duly authorized by 
law to practice his profession in the District of Columbia 
is not by reason thereof entitled to practice in any of the 
private Washington hospitals. Permission to practice in 
such a hospital is not a right on the part of an applicant 
doctor, but is only a privilege which can be extended or 
withheld from him at the will of, or in the discretion of, 
the particular hospital. 

If the Washington hospitals or any of them believed that 
it was in the best interests of such hospital to adopt and 
enforce a rule confining appointments to the medical staff to 
members in good standing of local Medical Societies, any 
such hospital had a lawful right to adopt and enforce such 
rule, and any resulting injury or restraint occasioned 
thereby to a particular doctor or other person would not 
be a violation of the statute. 

The defendant American Medical Association had the 
lawful right, upon request of a hospital, to inspect it for the 
purpose of approving or disapproving it for interne or resi¬ 
dent training, and it had a lawful right to approve or dis¬ 
approve such hospital based on the inspection so made. 

The American Medical Association was lawfully entitled 
to present for the consideration of the hospitals inspected 
the so-called Mundt Resolution concerning the selection of 
medical staffs exclusively from the members of local Medi¬ 
cal Societies, and such action on the part of the American 
Medical Association would not of itself constitute an act 
of coercion as charged in the indictment. 
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Where the evidence in the case is in whole or in paj’t cir¬ 
cumstantial in its nature, the circumstances relied upon by 
the Government to establish the guilt of the defendants 
must so distinctly indicate the guilt as to leave no reason¬ 
able explanation consistent with innocence. j 

Pacts which give rise to a reasonable and just inference 
that a conspiracy existed do not necessarily exclude every 
other reasonable hypothesis unless it can be said that only 
one just and reasonable inference may be drawn from the 
given state of facts. 

The Medical Society of the District of Columbia is shown 
by the evidence to have been a component and constituent 
society and member of the American Medical Association. 
As such it was entitled to contact, communicate and advise 
with the officers and representatives of the American Medi¬ 
cal Association with reference to matters affecting or relat¬ 
ing to the practice of medicine, and such intercourse be¬ 
tween the societies is not a violation of the Sherman; Act. 

If the defendants had objections to Group Health Asso¬ 
ciation and the type of medical practice proposed by itj, and 
believed that the system of medical practice approved by 
the defendants was better and more in the public interest, 
then the defendants were lawfully entitled, either individ¬ 
ually or collectively, through legitimate persuasions and 
reasoned argument, either publicly or privately, to urge 
any and all persons to come to the support of the objectives 
of the defendants and to disapprove the objectives of Group 
Health Association, and any resulting restraint, injury, or 
damage to Group Health Association, its doctors, members 
or operations is not in violation of the law. 

The defendant Wodward had a lawful right to prepare an 
article or a memorandum disapproving Group Health Asso¬ 
ciation and matters relevant thereto, and to cause the sjame 
to be published by the American Medical Association in its 
Journal, and to do so, without more, would not be a viola¬ 
tion of the Act on the part of Woodward or the American 
Medical Association. j 

The defendant Fishbein, the editor of the Journal of! the 
American Medical Association, had a lawful right to pub¬ 
lish in the Journal objections to Group Health Association 
and its proposed methods of medical practice; and such 
publication of articles criticizing Group Health and its 
plan for medical service, even though it may have restrained 
or injured Group Health Association, its doctors or mjem- 
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bers, standing alone and without more, would not make 
Fiskbein guilty of a violation of the Act. 

The American Medical Association and its officers had 
the lawful right to receive and answer inquiries concerning 
various so-called contract medicine plans, and the American 
Medical Association and its officers, in answering such in¬ 
quiries, were lawfully entitled to state their own conclu¬ 
sions and beliefs with respect thereto, whether favorable or 
otherwise, and by so doing, without more, the American 
Medical Association and its officers would not violate the 
statute. 

Evidence has been admitted tending to show the size and 
scope of the activities of the American Medical Association. 
Such fact does not raise any inference of wrongdoing or 
guilty conduct. Whether the American Medical Association 
is a large corporation or a small corporation does not affect 
its lawful right under the law; and the evidence is admitted 
here only for the purpose of showing the possible power, 
if any, of such corporation to induce and further the alleged 
illegal conspiracy set forth in the indictment. 

A defendant does not become a party to a criminal con¬ 
spiracy simply because he is a member of an association 
which might so conspire, or because he attends meetings 
of such organization where such conspiracy may be dis¬ 
cussed, nor does he become a party to such conspiracy be¬ 
cause he has knowledge of its existence or because he mav 
even approve such conspiracy and its unlawful purpose. 
Before he can be found to be a member of a conspiracy it 
must appear that he knowingly and intentionally partici¬ 
pated therein with the purpose and intention of aiding and 
furthering it; and you must find, before you can convict 
such defendant, that such intent existed beyond a reason¬ 
able doubt. 

It is not unlawful to conspire and combine to effectuate 
a lawful purpose by lawful means. The defendants could 
lawfully combine to protect and support their medical or¬ 
ganizations, their methods of professional practice, and 
the principles of medical ethics, by legitimate persuasion 
and reasoned argument or by any other lawful means. 

There is nothing illegal of itself in enacting the so-called 
Mundt Resolution. The question is whether such resolution 
was intentionally used in order to aid in the carrying out 
of an illegal conspiracy on the part of the defendants. Nor 
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would the fact that the Mundt Resolution was called fo the 
attention of the Washington hospitals, in order to further 
the wishes of the American Medical Association in carrying 
out its purpose, be either improper or unlawful, unles? you 
also find, beyond a reasonable doubt, that such acts were 
intentionally done to aid an illegal conspiracy then and 
there existing in the District of Columbia. 

That, ladies and gentlemen, completes the reading of 
the instructions which were requested by counsel ! and 
granted by the Court. 

And now may I, at the risk of some repetition, in my! own 
way briefly outline the case to you and summarize some 
phases of the law which I deem important to guide you in 
your consideration? 

The Act of Congress under which the indictment is 
brought makes illegal and punishable every combination 
or conspiracy in restraint of trade in the District of Colum¬ 
bia. The practice of medicine and the operation of hospitals 
and organizations to provide for medical care fall within 
the term trade as used in the Act. 

The indictment charges a violation of the statute bv the 
corporations, associations and individuals named in Article 
I thereof. You will have the indictment. It will inform! you 
with particularity of the names of all the defendants and 
of the offense 'with which they are charged. 

The case has terminated as to Thomas Allen Groover by 
reason of his death, and as to Harris County Medical! So¬ 
ciety, Washington Academy of Surgery, Leon Alphonse 
Martel and Joseph Rogers Young by the verdicts rendered 
at my direction. 

i 

For brevity, I shall refer to the American Medical Asso¬ 
ciation as the American Association; the Medical Society 
of the District of Columbia as the District Societv; and 
Group Health Association, Inc. as Group Health. 

It is the duty of the Court to state the law of a case to 
the jury, and the duty of the jury to accept and follow the 
law as it is given by the Court. This, I am sure, you will do. 

The indictment, and the action of the Grand Jury in re¬ 
turning the same, are no evidence of guilt. The defendants 
are not called upon to prove their innocence. They are pre¬ 
sumed to be innocent and that presumption abides with 
them as a shield against conviction until and unless in ybur 
final judgment the evidence establishes guilt beyond a ijea- 
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sonable doubt. Therefore, the burden rests upon the Gov¬ 
ernment to prove guilt according to the charge laid in the 
indictment. 

What is reasonable doubt, as that term is used in the 
trial of a criminal case ? It is a doubt based upon reason; 
such a doubt as after a full and fair consideration of all the 
evidence, will leave a juror so undecided as that he cannot 
conscientiously say he has an abiding conviction of guilt, 
that is, a settled conviction; which he feels will abide with 
him in the future, so that if, perchance, his thoughts recur 
to his action in joining with his fellow jurors in a verdict of 
guilty, he will, in his own reflections, be justified in mind 
and conscience that he did the righteous thing. 

Although proof beyond a reasonable doubt is necessary, 
that does not imply proof beyond all doubt and to an abso¬ 
lute certainty. Yet as a fair shield of protection to one 
accused of crime, the law does insist that before he shall be 
deprived of his good name and suffer the penalties of a 
criminal conviction his guilt shall be established by a meas¬ 
ure of proof which leaves no reasonable doubt. The evi¬ 
dence must exclude any rational theory of innocence and 
admit only of an abiding belief in guilt. Hence, if an infer¬ 
ence may be fairly drawn, as consistent with innocence as 
with guilt, a reasonable doubt would necessarily prevail. 
This is especially so in dealing with evidence of a circum¬ 
stantial nature. Where such evidence is relied upon to 
prove essential elements of the charge, it must so clearly 
point to guilt as to exclude any rational theory of inno¬ 
cence. 

Here in the case at bar the charge is that the defendants 
conspired to restrain trade in certain specified ways. A 
conspiracy takes form when two or more persons combine 
to do an unlawful thing, or to accomplish something of a 
lawful nature by unlawful means. Where such an agree¬ 
ment or understanding, however informal, is reached, all 
those who join therein become parties to the conspiracy. 
The object or the means to attain it must be illegal. There 
can be no criminal combination where both the object and 
the means are lawful. It is not essential that all details to 
carry out the plan be specifically arranged, or the particular 
acts of each be definitely assigned. It is enough if there 
has been a meeting of minds for concerted action to gain 
the common end. All need not know each other or meet 
together at any one time; nor need all combine at the start 
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of the conspiracy. If two or more have done so, others with 
knowledge thereof may become participants at future 
times, while the conspiracy still continues, by uniting, in the 
common design with the purpose to lend their encourage¬ 
ment and support to accomplish the same. Upon thus join¬ 
ing a conspiracy they render themselves liable not only for 
their own overt acts, but for those of other members Jto the 
enterprise. Hence, it is not necessary that all defendants 
take part in the unlawful acts charged in furtherance of 
the conspiracy or to know about the same. One may also 
be liable for an overt act, though actually performed by an¬ 
other, if he knowingly instigates or supports the same by 
advising, encouraging or abetting it. So, if the ajlcged 
conspiracy is found from the evidence to exist, the actfs and 
declarations of each party, shown to be a conspirator, in 
furtherance thereof, may be considered by the jury in de¬ 
termining the guilt of others who are accused. 

However, you will understand that guilt does not attach 
to one who merely knows of a conspiracy or of acts ip fur¬ 
therance thereof, even though done in his presence. A 
passive knowledge or attitude is not enough. There must 
be actual and conscious union with the criminal group. 
Therefore, membership in the defendant medical societies; 
presence at their meetings; knowledge of an unlawful plan 
or purpose among other members, if such there be, would 
not alone make one a participant. Besides such knowledge 
there must be the positive intention to give adherence and 
support to the criminal scheme. Those are brief state¬ 
ments of some rules of law of a general nature to be ap¬ 
plied in your consideration of the case. 

The indictment itself is very long. That, as you know, 
is a formal accusation of crime. Much of it is devoted to 
allegations descriptive of the defendants, as also ofj the 
Washington hospitals and Group Health. There arb ex¬ 
tensive allegations of acts done to effectuate the objects 
of the alleged conspiracy. All these matters have been | fre¬ 
quently referred to during the trial, including the argu¬ 
ments of counsel, and need not be stated again in any; de¬ 
tail. 

An essential part of the indictment, important to under¬ 
stand, is that which specifically charges a violation of; the 
statute. In substance it is alleged that the defendants con¬ 
spired : 
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1. To restrain Group Health in its business of providing 
medical and hospital care to its members and their depend¬ 
ents on a risk-sharing prepayment basis; 

2. To restrain doctors on the staff of Group Health in 
pursuit of their calling; 

3. To restrain other doctors in the District of Columbia 
in the pursuit of their calling, and 

4. To restrain the Washington hospitals in the business 
of operating such hospitals. 

It is further alleged that the plan and purpose of the 
conspiracy was: 

To hinder and obstruct Group Health in procuring and 
retaining qualified doctors and those doctors from con¬ 
sulting with other doctors and specialists practicing in the 
District by threatening with disciplinary action members 
of the District Society who should become members of the 
staff of Group Health or who should consult with members 
of that staff. Further, it is alleged the plan and purpose 
was to hinder and obstruct Group Health in obtaining ac¬ 
cess to hospital facilities for its members, and the doctors 
of Group Health from treating their patients in the hospi¬ 
tals. 

These purposes, it is alleged, were to be attained by cer¬ 
tain coercive measures against the hospitals and doctors de¬ 
signed to interfere with employment of doctors by Group 
Health and use of the hospitals by members of its medical 
staff and their patients. The plan is fully detailed in the 
indictment and has been referred to by Government counsel 
in their arguments. 

To sustain that charge the Government must prove be¬ 
yond a reasonable doubt that a conspiracy did in fact exist 
to restrain trade in the District in at least one of the sev¬ 
eral ways alleged, and according to the particular purpose 
and plan set forth. If the evidence fails to convince you of 
that basic element the charge will necessarilv fall with re- 
sultant acquittal of all defendants. If you find that fact es¬ 
tablished, then you will consider the evidence in particular 
relation to each defendant, to determine whether it does 
prove beyond a reasonable doubt that such defendant was 
a party to the conspiracy. If you do so find, then that de¬ 
fendant should be convicted, but if a reasonable doubt of 
guilt prevails you will acquit. 
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The opposing contentions may be roughly stated ^s fol¬ 
lows : 

i 

The Government claims that the evidence proves the 
medical societies were opposed to Group Health aind its 
plan of group medical care on a fixed prepayment J basis; 
that they feared competition by that method of practice as 
against the fee-for-service method of organized physicians; 
that to obstruct and destroy such competition the medical 
societies, with certain officers and members and the hospi¬ 
tals, conspired to prevent successful operation of proup 
Health’s plan by imposing restraints on physicians affil¬ 
iated with Group Health, through threats of disciplinary 
action and expulsion; by denying them profcssionajl con¬ 
tacts and consultations with other physicians, apd by 
means of the societies’ power, coercing the hospitals to deny 
Group Health doctors facilities for treatment of their pa¬ 
tients. The plan, it is contended, was carried out l|)y en¬ 
forcing compliance with the so-called Mundt resolution of 
the American Society, the amendment of March, 1937, to 
Section 5 of the District Society’s constitution, imple¬ 
mented by the “White List” and aided by corporate and 
individual acts of defendants. 

On the other hand, the defendants insist there was no 
conspiracy; hence, no conspirators; that there was no pur¬ 
pose or plan to restrain Group Health, the hospitals or 
doctors; that their acts were intended only to oppose Group 
Health by legitimate argument and persuasion; that no 
coercion was practiced or intended against the hospitals, 
and that the “White List” and disciplinary proceedings 
against members of the District Society represented rea¬ 
sonable action taken by authority of their constitution and 
rules to protect the organization and its standards of med¬ 
ical practice. Therefore, it is claimed, in behalf of the 
defendants, that if those actions did interfere with Group 
Health and its doctors, the effect was but an incidental and 
indirect result of acts taken legally and in good faith for 
legitimate ends; and therefore were not wrongful or illegal. 

If vou believe the contention of the Government is ejstab- 
lished beyond a reasonable doubt, then the conspiracy is 
made out; whereas, if the contention of defendants j pre¬ 
vails, the charge would altogether fail. i 

In the light of these contentions and the arguments 
supporting them, you will review the evidence fully and 
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impartially to determine whether it does prove beyond a 
reasonable doubt the charge laid in the indictment. 

Was there a conspiracy to restrain trade in one or more 
of the ways alleged? If so, 

Who of the present defendants were parties to the con¬ 
spiracy? All; or some; or none? To decide that question 
you will need to examine the evidence independently as it 
relates to each defendant. As to the corporate defendants, 
they would be responsible if authorized officers, acting for 
or in the name of the corporation, did acts within the 
apparent scope of the corporate powers, in forming or 
furthering the alleged conspiracy. 

Did there exist the criminal intent? That is, was there 
a purpose and plan as charged? That would be so if in 
fact the positive intent to restrain prevailed, or there was 
a purpose to do acts the natural and probable effect of 
which would be to impose any of the restraints alleged. 
Another and different purpose would not suffice, even if 
wrongful, for the Government must prove the charge as 
laid—not some other offense. 

If it be true, as defendants claim, that the District 
Society, acting only to protect its organization, regulate 
fair dealing among its members, and maintain and advance 
the standards of medical practice, adopted reasonable rules 
and measures to those ends, not calculated to restrain 
Group Health, there would be no guilt, though the indirect 
effect may have been to cause some restraint against Group 
Health. It would be justified if but an incidental result of 
reasonable regulation of the membership and affairs of the 
organization, for the statute comprehends only such re¬ 
straints as do directly and unreasonably affect freedom 
of competition in the trades and professions. 

In joining the District Society members assumed the 
duty of compliance with laws and regulations thereof. The 
right to practice medicine gave a doctor no right to be a 
member of the Society. Discipline and control of members 
of a society, within reasonable bounds, are essential. When 
applied in good faith, under fair rules, without ulterior 
purpose to injure the business of a member or others, there 
is no wrong. However, such rules and regulatory actions 
cannot be justified where the real purpose, or the natural 
results, are to interfere with free competition. 

The defendant physicians had the individual right to 
determine with what other physicians they vrould consult, 
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and refusal to do so with particular physicians is not of 
itself illegal. Although, if, as alleged, it was done ijn fur¬ 
therance of a conspiracy against Group Health ahd its 
doctors, it would be illegal. So too, a doctor may refuse 
to treat patients in a particular hospital for any reason 
at all, but if a group of doctors, pursuant to a concerted 
scheme, refused so to do to injure the business of the hos¬ 
pital, their acts would be illegal; for in the eyes of the law 
there is danger to the public interests where many combine 
and act together to interfere with the free play of competi¬ 
tive forces in business and professions. 

There was no dutv on the societies, their officers or mem- 
hers, to approve Group Health or its plan of medical care. 
They could not rightfully oppose in a manner intended to 
restrain its operations. But they did have the riglit of 
legitimate criticism, argument and persuasion, however 
persistent and severe; either separately or by collective 
effort; through the medium of speech, letters or print. If 
their opposition was thus confined, and did not take the 
form of a conspiracy to restrain, or was not done in pur¬ 
suance of such a scheme, there was no violation of the 
statute. 

So too, the “White List” of the District Societv and the 
Mundt Resolution of the American Society were I not 
wrongful in themselves. Their apparent purposes Were 
justifiable, and if those were in fact the real objects^ the 
defendants had the right to combine and act together to 
promote the same in good faith; but if they were perverted 
to advance the aims of a conspiracy, any steps thus tgken 
would bring the actors within the criminal scheme. 

The hospitals had the lawful right to prescribe rulcsj and 
regulations governing the use of their facilities by doctors 
and patients. In their boards was vested the authority to 
decide what physicians would be allowed the privilegesi A 
doctor had no right to demand them. To grant or refuse 
the same rested solely with the hospital. Therefore, if 
denial of privileges to Dr. Selders, or other member^ of 
the Group Health staff, represented the voluntary decision 
of the boards, no question would arise as to the legality 
of their acts. However, if refusal was arbitrary and to 
serve a criminal conspiracy against Group Health or their 
doctors, it would violate the statute. j 

Much evidence relates to the so-called background of the 
alleged conspiracy. It is intended to show power of ithe 


1 

I 

i 




1512 


medical societies over doctors and hospitals and opposition 
to certain forms of medical practice. No inference of guilt 
can be drawn from such evidence alone; nor from any 
power or opposition it may reveal, because those acts were 
before the alleged conspiracy. Therefore, that evidence 
can only be considered as it may shed light upon the intent 
and effect of later acts within the period of the alleged 
conspiracy. 

Numerous letters, writings and oral statements of de¬ 
fendants and other persons have been proven. In many 
instances the authors have testified to the meaning they 
intended. However, arguments of counsel reveal frequent 
conflict as to the true meaning. It will be for you to inter¬ 
pret the writings and declarations fairly, in the light of 
all the evidence. If, when so considered, any are deemed 
equally susceptible of two meanings, one indicative of guilt, 
the other of innocence, then I think it only fair that you 
favor the innocent interpretation, just as you would in 
dealing with circumstantial evidence or the ultimate ques¬ 
tions on which a verdict depends where there appear two 
reasonable theories or hypotheses one equally as reason¬ 
able as the other. 

The respective merits of differing methods of medical 
care are not an issue in this case. Advocates and adherents 
of each are entitled to their views and mav follow their 
choice. They had the right to support the same by fair 
competition and to oppose by way of discussion, argument 
and persuasion. But neither group would be justified in 
conspiring to restrain the activities of the other. 

The legality of Group Health, or its methods of provid¬ 
ing medical care, or the quality thereof, or its financial 
condition, or the grant of money by others to it are not 
issues in the case. 

The defendants, however, had the lawful right to discuss 
and to argue these matters in opposition to Group Health 
Association and its methods of medical care, and to do so 
would constitute no violation of the statute. 

In judging of the evidence you must necessarily evaluate 
the testimony of individual witnesses. Only thus can you 
determine the truth, and it is the truth you must seek. 
Bring to that task your knowledge of human nature; your 
ability to judge of men; their sources of knowledge; their 
intelligence; their motives; their intentions, so you may 
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discern the real character behind the spoken words and 
measure their weight of truth and accuracy. 

Interest in those things involved within the controversy 
or its results; friendship or animosity towards persons 
concerned therein, and many other human factors, ihay or 
may not affect the desire and capacity of a witness to tell 
the truth, depending largely upon his innate character. 
Give to the testimony of each witness only that weight to 
which in your good judgment it is entitled when teslted by 
the foregoing considerations and the light of other evidence 
in the case. Interpret writings and declarations fairly 
according to reason and probabilities, as the circumstances 
surrounding their making may reflect a true meaning. 

In your deliberations give thought to the views ojf your 
fellow-jurors. By full and free discussion, apply your best 
reason and judgment. Without sympathy or prejudice, 
calmly and dispassionately endeavor to reach a cdmmon 
understanding as to the truth, and return a verdict 
accordingly. 

And now, ladies and gentlemen, as you retire to con¬ 
sider of vour verdict, and throughout the course of vour 
deliberations, be ever mindful of the solemn obligation 
imposed by your oath as jurors to render a true verdict 
according to the evidence; so help you God! 

Is there anything further? j 

Mr. Lewin: The Government has nothing further! your 
Honor. 

Mr. Leahy: May we approach the bench? 

The Court: Yes. 

Mr. Richardson: If your Honor please, the defendants 
now object to sending with the jury in their deliberations 
a copy of the indictment in this case, for the reason that 
the same contains irrelevant, incompetent, and prejudicial 
matter in its allegations. 

Objection overruled and exception to defendants, j 

j 

The defense excepts to the charge with reference t|o dis¬ 
believing the testimony of a witness, because the charge 
does not permit the corroboration of such testimony bv 
other credible testimony in the case. 

Exception is further noted to the charge of the Court 
with respect to eliminating the belief of the defendant's, the 
character of medical service, the financial soundness bf the 
method of practice of Group Health Association, an$ the 
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subsidization of such corporation by persons not members. 

The defendants further object to the definition stated in 
the charge as to what facts would establish a violation of 
law. 

The defendants further except to the statement in re¬ 
spect to violation of the Sherman Act by restraints which 
are not defined as unreasonable. 

Mr. Magee: We w^ant exceptions in the record and ob¬ 
jections to the correctness of all the prayers granted to the 
Government which were read by the Court, as incorrect, 
misleading, and improper statements of the law pertaining 
to the facts in this case. We contend that the charge con¬ 
cerning what constitutes a conspiracy and how new con¬ 
spirators can enter that conspiracy is misleading and preju¬ 
dicial, as the charge as to conspiracy seems to ignore the 
fundamental principle that the gist of conspiracy is an un¬ 
lawful agreement which must, under all the circumstances, 
be found to exist as a fact, particularly where a specific in¬ 
tent is charged. 

We contend, further, that the charge over-emphasizes the 
allegations of the indictment without proper charges in the 
proper place. These allegations are no evidence against 
the defendants. We contend that it is error to charge that 
the defendants can be convicted on any single restraint or 
purpose charged in the indictment, as the indictment charges 
a large conspiracy to accomplish given purposes, and it 
cannot be proven by a number of smaller conspiracies. 

We particularly object to the charge that they can be 
found guilty of a violation of the Sherman Act because of 
restraints on members of G. H. A. Further, we contend that 
the reference to the Society’s approved list, constantly in 
the charge, as a White List instead of as an approved list, 
is prejudicial. 

We contend that under the allegations of this indictment 
it was error to charge that the defendants could be found 
guilty because purpose might be inferred from natural and 
probable results and not be shown to be a specific intent, 
which is the gist of the charge. 

We contend that it is error to include the activities of the 
profession, Group Health Association doctors, and the hos¬ 
pitals as within the scope of the Sherman Act. 

We contend it was error to charge that natural results 
can interfere with competition. 
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We contend that the defendants can combine, and that it 
was error for the Court to charge that they cannot coijnbine 
to injure G. H. A., as the evidence discloses a labor dispute 
clearly within the meaning of the Norris-LaGuardia Act and 
the Clayton Act and renders all of the restraints charged 
legal; so it was error to charge that neither group could 
restrain the other. j 

j 

I 

Mr. Burke: The defendants except because the reason¬ 
able doubt charge tendered by the Government and given 
by the Court was error, particularly the description of iwhat 
is a reasonable doubt. 

The defendants except to that part of the charge yhich 
tells the jury that the practice of medicine is a trade,! that 
the operation of the hospitals involved in this case was a 
trade, that the business of G. H. A. was a trade, and thait the 
activities of the members of G. H. A. w r ere a trade, all 
within the meaning of the Sherman Act. 

Mr. Magee: We except, further, to the failure of the 
Court to include within the charge the instructions! sub¬ 
mitted bv the defendants and heretofore refused. 

Objections overruled and exception noted. 

The Court: Ladies and gentlemen, you may retire. | 

(Whereupon, at 11:10 o’clock a. m., the jury were fur¬ 
nished a copy of the indictment and retired to consider 
their verdict.) 

i 

Verdict of the Jury 

(Thereupon, at 11:30 p. in., the jury returned to the court¬ 
room, whereupon the following proceedings were had;) 

The Court: I want to say this to those present: ■whatever 
the verdict may be I want it to be accepted in silence!; no 
demonstration of any kind whatever. Please observe that. 

j 

Bv the Assistant Clerk: 

J j 

Q. Mr. Foreman, have you agreed upon a verdict? 

The Foreman: We have. I 

Q. Has the jury agreed upon a verdict? 

The Foreman: Yes. 

Q. What say you as to the defendant American Medical 
Association? 
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A. Guiltv. 

Q. What say you as to the District Medical Society? 

A. Guilty. 

Q. What say you as to the defendant Arthur Carlisle 
Christie? 

A. Not guilty. 

Q. W r hat say you as to the defendant Coursen Baxter 
Conklin? 

A. Not guilty. 

Q. What say you as to the defendant James Bayard Gregg 
Custis? 

A. Not guiltv. 

Q. What say you as to the defendant William Dick Cutter? 

A. Not guiltv. 

Q. What say you as to the defendant Morris Fishbein? 

A. Not guiltv. 

Q. What say you as to the defendant Robert Arthur 
Hooe? 

A. Not guilty. 

Q. W 7 hat say you as to the defendant Rosco Genung 
Leland ? 

A. Not guiltv. 

Q. What say you as to the defendant Thomas Ernest 
Mattingly? 

A. Not guilty. 

Q. What say you as to the defendant Francis Xavier 
McGovern? 

A. Not guiltv. 

Q. What sav vou as to the defendant Thomas Edwin 
Neill ? 

A. Not guilty. 

Q. What say you as to the defendant Edward Hiram 
Reede ? 

A. Not guiltv. 

Q. What say you as to the defendant William Mercer 
Sprigg? 

A. Not guiltv. 

Q. What say you as to the defendant William Joseph 
Stanton? 

A. Not guiltv. 

Q. What say you as to the defendant John Ogle War- 
field, Jr.? 

A. Not guilty. 

Q. What say you as to the defendant Olin West? 
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A. Not guilty. 

Q. What say you as to the defendant Prentiss Willson? 

A. Not guilty. 

Q. What say you as to the defendant William Creighton 
Woodward ? 

A. Not guilty. 

Q. What sav you as to the defendant Wallace Mason 
Yater? ' ! 

A. Not guilty. 

Q. The jury says that the defendant American Medical 
Association is guilty; the District Medical Society is guiltv; 
the defendants Arthur Carlisle Christie, Coursen Baxter 
Conklin, James Bayard Gregg Custis, William Dick Cutter, 
Morris Fislibein, Robert Arthur Hooe, Rosco Genung Le- 
land, Thomas Ernest Mattingly, Francis Xavier McGovern, 
Thomas Edwin Neill, Edward Hiram Reede, William Mercer 
Sprigg, William Joseph Stanton, John Ogle Warfield, Jr., 
01 in West, Prentiss Willson, William Creighton Woodward, 
Wallace Mason Yater, are not guilty? 

A. Yes. 

Q. And so say you each and all? j 

(Jurors individually answered in the affirmative.) 

i 

Q. And that is your verdict ? 

i 

(Jurors individually answered in the affirmative.) 

Exception noted by the defendants to the verdict. 


Motion to Set Aside Verdict and for Judgment For 

Defendants 

Come now defendants, American Medical Association, In¬ 
corporated, and The Medical Society of the District of Co¬ 
lumbia, Incorporated, by their attorneys, and severally and 
individually and without waiving anv other Motion herein 
filed or to be filed, move the Court to set aside the vejrdict 
herein as to each defendant, and to enter judgment of not 
guilty as to each defendant notwithstanding the verdict 
herein, on the following grounds: 

(1) The law holds a corporation can only act through 
its officers, agents and employees. In the present case; as a 
matter of fact the evidence shows that the two corporations 
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could only have acted by their officers, agents and employees 
all of whom have been acquitted. As the theory upon 
which a corporation can be held criminally responsible is 
the theory that the illegal acts and criminal intentions 
of its employees can be imputed to the corporation, it fol¬ 
lows that in the present case there is no factual founda¬ 
tion for inferring that the corporations are guilty. 

(2) The indictment having charged that the acts were 
committed by the individual defendants, not as individuals 
but as agents of the two corporate defendants, and the in¬ 
dividuals having been acquitted it follows that the corpora¬ 
tions cannot be held. 

(3) The indictment does not charge nor does the proof 
show that the activities of the defendants, or either of 
them, violated any law of the United States. There is 
nothing to show that they concern trade or commerce in 
the District of Columbia within the meaning of Section 3 
of the Sherman Act. 

(4) The indictment shows that the activities of Group 
Health Association, its doctors and members, constitute the 
illegal practice of medicine by a corporation, and therefore 
such activities could not be the subject of a conspiracy in 
restraint of trade under Section 3 of the Anti-Trust Law. 

(5) The activities alleged and proved against the defend¬ 
ants, or either of them, were within their lawful rights. 

(6) The jury having held the individual defendants are 
not guilty, there is no evidence left in the case with which to 
hold the corporate defendants. 

(7) And for such other grounds as are apparent on the 
face of the record and the evidence herein and as may be 
argued at the hearing hereof. 

Filed with supporting points and authorities on April 7, 
1941. 


Motion in Arrest of Judgment 

Come now the defendants, American Medical Associ¬ 
ation and the Medical Society of the District of Columbia, 
by their attorneys, and, without waiving any other motion 
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filed or to be filed, move the Court to arrest the judgment 
herein and hold for naught the verdict of “guilty” rendered 
against these defendants, and for grounds therefor! state: 

| 

(1) The activities charged to the defendants or sliiown by 
the evidence do not violate any law of the United Sthtes. 

(2) The activities charged to the defendants or shown 
by the evidence do not concern trade or commerce inland of 
the District of Columbia under Section 3 of the Sherman 
Act. 

i 

(3) The business, operations and activities of Group 
Health Association, Inc., its doctors and members, and 
others dealing with the corporation, are part and paired of 
the illegal practice of medicine and the illegal operation of 
insurance business and could not be the subject of unlawful 
restraints under Section 3 of the Sherman Act. 

(4) The activities charged to the defendants or shtiwn by 

the evidence are all within the lawful rights of the defend¬ 
ants. I 

i 

(5) Because of the nature of the offense charged apd the 
acquittal of all individual defendants, particularly the of¬ 
ficers and members of defendant corporations, being the 
only persons charged or claimed to have acted illegally for 
and on behalf of the defendant corporations, the verdict is 
a legal anomaly, and is unsupported by the evidence, and 
amounts, in law, to a verdict of “Not Guilty” against said 
defendant corporations. 

(6) The verdict is contrary to law and the evidence!. 

i 

(7) And for other grounds apparent on the face of the 
record or in the evidence. 

i 

Filed with supporting points and authorities on April 7, 
1941. T 

Motion for New Trial j 

j 

Come now the defendants, American Medical Association 
and the Medical Society of the District of Columbia, by 
their attorneys, and, without waiving any other motioii filed 
or to be filed, move the Court to set aside the verdict ijn the 
above-entitled cause and to grant these defendants a new 

trial and for the grounds therefor state: | 

1 

i 

i 


i 

l 

i 
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(1) The evidence in the record was insufficient to find the 
individual defendants guilty, and it is, therefore, not suf¬ 
ficient to find these defendants, or either of them, guilty. 
There is no evidence in the record to support the verdict 
except the evidence applicable to the activities of the in¬ 
dividual defendants, and the record discloses that whatever 
was done by these corporate defendants was done, if at all, 
solely through the individual defendants who have been 
found not guilty. 

(2) The Court erred in refusing to admit evidence and 
testimony offered by the defendants. 

(3) The Court erred in holding that evidence offered by 
the defendants relating to the so-called $40,000 payment of 
Home Owners Loan Corporation to Group Health Associ¬ 
ation, Inc*., was irrelevant and could not be discussed to the 
jury in argument despite similar testimony theretofore re¬ 
ceived in evidence which remained before the jury. 

(4) The Court erred in holding that testimony concern¬ 
ing and relating to Medical Dental Service Bureau, operated 
and carried on by the local defendants, was irrelevant. 

(5) The Court erred in refusing to admit evidence ten¬ 
dered by the defendants pertaining to the solicitation of 
members and patients by Group Health Association, Inc., 
Home Owners Loan Corporation, and other persons acting 
on behalf of Group Health Association, Inc. 

(6) The Court erred in rejecting evidence offered by the 
defendants tendered to show advertising on behalf of Group 
Health Association, Inc., pertaining to the medical services 
of members of Group Health Association, Inc. 

(7) The Court erred in refusing to admit testimony ten¬ 
dered by the defendants tending to show subsidies paid in 
money, services, or other things of value, to Group Health 
Association, Inc., by The Twentieth Century Fund, Inc., 
Good Will Fund, Inc., Health Economics Association, Inc., 
Home Owners Loan Corporation, credit unions, and others. 

(8) The Court erred in restricting the evidence offered 
by the defendants pertaining to the quality, nature and 
character of the medical services proposed and furnished 
by the Group Health Association, Inc. 

(9) The Court erred in refusing evidence tendered by the 
defendants of the contract and the amended contract be- 






i 

! 

i 

I 

! 

j 1521 

tween Home Owners Loan Corporation and Group Health 
Association, Inc., wherein Group Health Association^ Inc., 
as a corporation, promised to render medical services to 
Home Owners Loan Corporation for a consideration. | 

(10) The Court erred in refusing to receive testimony 
and evidence under offers of proof by the defendants per¬ 
taining to the illegality of the operations and activities of 
Group Health Association, Inc., its doctors and members, 
and other persons doing business with the Association. 

(11) The Court erred in refusing to receive testimony 
and evidence under offers of proof by the defendants per¬ 
taining to the belief of the defendants in the illegality of 
the operations and activities of Group Health Association, 
Inc., its doctors and members, and other persons doing! busi¬ 
ness with the Association. 

(12) The Court erred in refusing testimony offered by 

the defendants tending to prove that one of the reasofis for 
the disapproval or non-approval of Group Health Associa¬ 
tion, Inc., under the constitution of the defendant Medical 
Society of the District of Columbia, was an understanding 
and belief on the part of the Defendants that the said Group 
Health Association, Inc., was engaged in the illegal jprac- 
tice of medicine and the illegal operation of an insurance 
business in the District of Columbia and was the recipient 
of public moneys unlawfully paid to the said Group H'palth 
Association by the Home Owners Loan Corporation, to¬ 
gether with the receipt by Group Health Association, line., 
of various subsidies from the various persons and agencies 
hereinbefore mentioned. j 

(13) The Court erred in refusing to admit evidence! ten¬ 
dered by the defendants showing their reasons for their 
argument and persuasion pertaining to Group Health As¬ 
sociation, Inc. 

(14) The Court erred in refusing to admit evidence of¬ 

fered by the defendants pertaining to a justification on 
their part for any of the claimed restraints pertaininjg to 
the practice of medicine, the furnishing of medical services, 
the activities and operations of Group Health Association, 
Inc., its doctors and members, or other doctors, and! the 
business of the Washington hospitals. j 

i 

(15) The Court erred in rejecting evidence contained in 
the offers of proof of the defendants. 

96—6879 I 
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(16) The Court erred in admitting evidence offered by 
the United States. 

(17) The Court erred in admitting in evidence the state¬ 
ments, oral and written, the letters and the remarks of the 
individual defendants heretofore found not guilty under the 
verdict. 

(18) The Court erred in receiving evidence concerning 
the so-called “background” of the conspiracy charged in 
the indictment and in overruling the motion of the defend¬ 
ants to strike this evidence from the record. 

(19) The Court erred, because of the prejudicial state¬ 
ments contained therein, in permitting the jury to take the 
indictment with the said jury into the jury room for exami¬ 
nation and consideration by the said jury. 

(20) The Court erred in admitting evidence of or per¬ 
taining to the Washington hospitals and the activities 
thereof in relation to Group Health Association, Inc., its 
doctors and members, and in overruling the motion of the 
defendants to strike such evidence from the record. 

(21) The Court erred in denying the motions of these 
defendants and each of them for a directed verdict at the 
close of the Government’s case. 

(22) The Court erred in denying the motions of these 
defendants and each of them for a directed verdict at the 
close of all the evidence. 

(23) The Court erred in charging the jury, among 
others, in the following respects: 

(a) In charging that the practice of medicine, the fur¬ 
nishing of medical services, the activities and operations 
of the Group Health Association, Inc., its doctors and 
members, and the business of the Washington hospitals 
were trade of the District of Columbia and each within 
the purview and scope of Section 3 of the Sherman Act. 

(b) In charging the jury of the nature and character of 
the offense alleged and the type and character of evidence 
sufficient for a conviction. 

(c) In defining “reasonable doubt.” 

(d) In charging the defendants could be found guilty 
of the offense charged in the indictment by proof of any 
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single purpose or intent as set forth as a part of th€j gen¬ 
eral conspiracy alleged, and particularly that intended 
restraint of members of Group Health Association, Inc., 
was sufficient basis for a conviction. 

(e) In charging that the beliefs of the defendant^ con¬ 
cerning the illegality and unethical and improper character 
of the operations of Group Health Association, Ine.> and 
its economic unsoundness and financial setup, including 
subsidies, were irrelevant. 

(f) In charging the operations of Group Health Asso¬ 
ciation, Inc., were legal and irrelevant. 

| 

(g) In charging that it was unnecessary for a convic¬ 
tion for the United States to prove the specific intent 
charged in the indictment. 

i 

(li) In charging that aiding and abetting made a defend¬ 
ant a conspirator. 

(i) In charging the defendant corporations had no legal 
right to restrain Group Health Association, Inc., or do the 
other activities described in the indictment. 

i 

(j) In granting and giving the charges or instructions 
requested by the United States. 

(k) In modifying and, as so modified, giving instruc¬ 
tions tendered by the United States. 

(l) In refusing and failing to give certain chargeis or 
instructions requested by the defendants. 

(m) In modifying and, as so modified, giving instruc¬ 
tions tendered by the defendants. 

(n) In failing to properly charge that restraints to be 
illegal under Section 3 of the Sherman Act must be direct, 
material, and unreasonable. 

i 

! 

(24) The charge of the Court was prejudicial, among 
others, in the following respects: 

! 

(a) It overemphasized to the prejudice of the defend¬ 
ants, the allegations of the indictment without proper pro¬ 
tective instructions. 

I 

(b) It was highly misleading. 

97—6879 ! 
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(c) It characterized the approved list of the defendant 
Medical Society of the District of Columbia as a “white 
list.” 

(24) The verdict is contrary to law. 

(25) The verdict is contrary to the evidence. 

(26) The verdict is contrary to the weight of the evi¬ 
dence. 

(27) The verdict is a legal anomaly and is repugnant 
to the law and evidence. 

(28) And for other reasons apparent on the face of the 
record or in the evidence. 

Filed with supporting points and authorities on April 
7, 1941. 

By stipulation of the parties and order of Court dated 
April 10, 1941, the defendants’ Motion to Set Aside the 
Verdict and For Judgment, Motion in Arrest and Motion 
For New Trial were set for argument, and submission 
under advisement on May 2, 1941. On May 2, 1941 said 
Motions were argued, submitted and taken under advise¬ 
ment by the Court. On May 29, 1941, the following pro¬ 
ceedings occurred: 

The above-entitled cause came on for hearing on motions 

filed bv American Medical Association and The Medical 
* 

Society of the District of Columbia, defendants, for: 

(1) Judgment Non Obstante Veredicto 

(2) In arrest of Judgment 

(3) For a New Trial 

before Associate Justice James M. Proctor, in Criminal 
Division No. 2, at 12:30 p. m. o’clock, Thursday, May 
29, 1941. 

Proceedings 

The said motions (1) For Judgment Non Obstante 
Veredicto; (2) In Arrest of Judgment, and (3) For a New 
Trial having heretofore been argued, and decision there¬ 
upon having been by the Court taken under advisement, 
it is ordered that said motions, and each of them, be and 
the same are denied. Exception noted. 
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It is further ordered, and it is the judgment of this jCourt, 
that defendant, American Medical Association, a Corpora¬ 
tion, do pay a fine of Twenty-Five Hundred ($2500) Dol¬ 
lars; and that defendant, The Medical Society of the Dis¬ 
trict of Columbia, a corporation, do pay a fine of Fifteen 
Hundred ($1500) Dollars. 

And the Clerk is directed to enter said judgments Accord¬ 
ingly. 

Dated this 29th day of May, 1941. 

Exception noted by the defendants and allowed by the 
Court. 

Memorandum 

All pending motions in various forms looking to the grant¬ 
ing of a new trial are severally denied. The Clerk will enter 
the proper orders. 

James M. Proctor, Justice. 

Dated May 19, 1941. j 

Copies mailed to all Attorneys. 

Following in handwriting: 

“Above includes: 

Motion in Arrest of Judgment. 

Motion Non Obstante Veredicto. 

Motion for New Trial. 

J. M. P.” 


“Filed May 29,1941. 


Charles E. Stewart, Clerk.” 


J udgment 

On this 29th day of May, A. D. 1941, came the ijmited 
States Attorney, and the defendant by its attorneys, Messrs. 
Edward M. Burke, William E. Leahy, Seth Richardson, 
Charles S. Baker and Warren Magee; and the defendant 
having been convicted on a verdict of guilty of the offense 
charged in the indictment in the above-entitled cause, to- 
wit: Combination and Conspiracy in Vio. of Section 3 of the 
Act of Congress of July 2,18.90, known as the Sherman Anti- 
Trust Act, and the defendant having been now asked whether 
it has anything to say why judgment should not be pro¬ 
nounced against it, and no sufficient cause to the contrary 
being shown or appearing to the Court, It Is By The dourt. 
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Ordered And Adjudged that the defendant, American 
Medical Association, a corporation, pay a fine of Twenty- 
Five Hundred ($2500) Dollars. 

James M. Proctor, Justice. (Seal.) 


Exception noted by the defendants and allowed by the 
Court. 


Judgment 


On this 29th day of May, A. D. 1941, came the United 
States Attorney, and the defendant by its attorneys, Messrs. 
Edward M. Burke, William E. Leahy, Seth Richardson, 
Charles S. Baker and Warren Magee; and the defendant 
having been convicted on a verdict of guilty of the offense 
charged in the indictment in the above-entitled cause, to- 
wit: Combination and Conspiracy in Vio. of Section 3 of the 
Act of Congress of July 2, 1S90, known as the Sherman 
Anti-Trust Act, and the defendant having been now asked 
whether it has anything to say why judgment should not be 
pronounced against it, and no sufficient cause to the con¬ 
trary being shown or appearing to the Court, It Is By The 
Court. 

Ordered And Adjudged that the defendant, The Medical 
Society of the District of Columbia, a Corporation, pay a 
fine of Fifteen Hundred ($1500) Dollars. 

James M. Proctor, Justice. (Seal.) 


Exception noted by the defendants and allowed by the 
Court. 


Order Extending Time Within Which to File Bill of 

Exceptions 

On motion of defendants, American Medical Association 
and The Medical Society of the District of Columbia, it is 
ordered: 

That American Medical Association, a corporation, and 
the Medical Society of the District of Columbia, a corpora¬ 
tion, defendants, have until and including November 1,1941, 
to settle and file herein a bill of exceptions. 

Enter. 

James M. Proctor, Judge. 


“Filed June 3, 1941. Charles E. Stewart, Clerk.” 


! 

i 
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Order Staying Execution Pending Appeal or Review and 

Making the Notices of Appeal When Filed Respectively 

a Supersedeas Without Bond 

l 

On motion of American Medical Association and liledical 
Society of the District of Columbia, it is ordered: 

That pending proceedings on appeal or any other form 
of review in the Court of Appeals of the District of Colum¬ 
bia by said defendants and pending proceedings on certio¬ 
rari or any other form of review in the Supreme Court of 
the United States by the said defendants, execution bn the 
judgment and the collection of the fines and costs herein are 
hereby stayed without bond and the notices of appeal of said 
defendants when filed herein shall respectively operate as a 
supersedeas without bond. 

Enter: I 

James M. Proctor, Judge. 

i 

No objection by Government. James M. Proctor. Filed 
Mav 29, 1941. 

w 7 I 

I 

I 

The exhibits of the United States received in evidence at 
the trial, but which were not read to the jury (unless printed 
in the body of the bill of exceptions) are compiled and 
printed in a separate volume and are incorporated herein. 

Certificate j 

The foregoing is all of the testimony, evidence and pro¬ 
ceedings, or the substance of all of the testimony, evidence 
and proceedings, had and heard on the trial of this case from 
the beginning thereof through the final judgments therein, 
and all of the exceptions reserved on behalf of the defend¬ 
ants. 

And thereupon, and as all the said exceptions were duly 
noted and allowed as aforesaid and duly entered upon the 
minutes of the Court, and because the testimony, evidence, 
proceedings and exceptions hereinbefore recited do! not. 
fully appear of record, in order to make the same a ipart 
of the record herein, which is hereby ordered so that the de- 
fondants may have their case reviewed, the defendants by 
their attorneys move the Court to approve, settle, sign and 
seal this, the bill of exceptions, so that the same may hence¬ 
forth be preserved and made of record, and to have the same 
force and effect as if each and every one of said exceptions 
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had been separately signed and sealed, which motion is 
granted by the Court; and thereupon the defendants tender 
this, their bill of exceptions, and request the Court to ap¬ 
prove, settle, sign and seal the same, which is accordingly 
done, now for them, this 31st day of October, 1941. 


By the Court: 


James M. Proctor, [seal.] 
Justice. 


Approved: 

John Henry Lewin, 

Grant W. Kelleher, 

E. Compton Timberlake, 

Attorney* for the United States, Plaintiff. 


Edward M. Burke, 

Wm. E. Leahy, 

Seth W. Richardson, 

Chas. S. Baker, 

Warren E. Magee, 

Attorneys for the Defendants. 

******* 


Minute Entry Re Bills of Exceptions 

Now comes here the defendants, American Medical Asso¬ 
ciation, a corporation, and the Medical Society of the Dis¬ 
trict of Columbia, a corporation, by their attorneys, Ed¬ 
ward M. Burke, Seth W. Richardson, William E. Leahy, 
Charles S. Baker and Warren E. Magee, Esquires, and 
thereupon the Bill of Exceptions of each of the said defend¬ 
ants herein is submitted, settled, signed, scaled, made of 
record and filed this 31st day of October, 1941. 
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District Court of the United States for the District of 

Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court Of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 1528, both incltisive, 
to be a true and correct transcript of the record, according to 
directions of the Court and counsel herein filed, copy of 
which is made part of this transcript, in cause entitled 
United States vs. American Medical Association, et al., 
Criminal No. 63221, as the same remains upon thej files 
of record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 31st day of October, *1941. 

I 

i 

i 

[seal] Charles E. Stewart, 

Clefk. 

# # * # * # « 

I 

(Bill of Exceptions.) Filed October 31, 1941. Charles 
E. Stewart, Clerk. 






